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[878 J DR MILES MEDICAL COMPANY, v. JOHN D. 
PARK A SONS COMPANY.* 


GBBnORABI TO THB CIKCUIT COUBT OF AFFBAL8 FOR THS 8IZTB 

CIRCUIT. 


M«. 72, Argnaa Jmarj 4, 5, 1011.^DeeUled Aprtl 1^ IQll. 

(220 V. ami 

An actloDAble wrong Is eommlttod by one who mallciovnly tmtBrtnm 
with a contract between two iiartiee and Indoceo one of then to 
break the contract to the injury of the other, and In the aboenoe of 
an adequate remedy at law equitable relief will be granted ; but 
held, in this case, that plaintiffs were not entitled to reltef ao the 
contract under which they claimed was Inyalld.* 

A system of contracts b e tween manufacturers and wholesale and 
retail merchants by which the mannfScturers attempt to Oontrol 
not merely the prices at whl^ its agents may sen its products, 
but the prices for all sales by all dealers at wholesale or retail 
whether porchasers or sub-pordiaoeri^ ellmlnatlBg all competition 
and fixing the amount which the emisumer shall pay, amoimte to 


*I\Mr ^Rdnlon of Otrcnlt Oonrt of Appeal^ Sixth Oirenit (lfi4 Fed. 
«SP^ 808), see oeL 8, p. 4m 

^fibllRbiis and sta t eme nt s ot aignmeiiti fippjr^ditsd JhT Me 
868S6*— wl4— 17^ 1 * 
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BUtemmit 0 f tbe Caot. 

Mitimtiit «r trade and la inTalld both at oomam law, and, ae Ur 
aa It alEacta interatate commerce, imder tlie Slierman Antt-Tmat 
let et JvHr 2, 1880: and ao held aa to the eontraeta tayolTed In thia 
caaa . 

Meili afreementa are not excegted from the feneral role and rwdered 
yaUd becaoae thej relate to proprietary m e didnea mannfactored 
nndmr a aeeret proceaa hot not under lettera patent; nor la a mano- 
factnrer entitled to control prlcea on an aalea of hla own pcodoeta 
In reatralnt of trade. 

The rlahta enjoyed by a patentee are derived from atatotory grant 
under authority conferred by the Ctonatitntion, and are the reward* 
received In exchange for advantages derived by the public after the 
period of protection has expired; and the rights of one not dia- 
doslng Ida aeeret proceaa so as to secure a patent are outside of the 
policy of the patent laws, and must be determined by the legal 
prindplea applicable to the ownership of such process. 

The protection of an unpatented process of manufacture does not 
necessarily aj^ly to the sale of articles manufactured under the 
process. 

A manufacturer of unpatented proprietary medidnea stands on the 
same footing as to right to control the sale of his product as the 
manufacturers of other artides, and the fact that the article may 
[874] have curative properties does not Justify restrictions which 
are unlawful aa to articles designed for other purposes. 

A manufacturer of unpatented articles cannot, by rule or notice, in 
absence of statutory right, fix prices for future sales, even though 
the restriction be known to purchasers. Whatever rights the manu- 
facturer may have in that respect must be by agreements that are 
lawful. 

Although the earlier common-law doctrine in regard to restraint of 
trade has been substantially modified, the public interest la still 
the first consideration; to sustain the restraint It must be reason- 
able as to the public and parties and limited to what Is reasonably 
necessary, under the circumstances, for the covenantee; otherwise 
restraints are void as against public policy. 

Agreements or combinations between dealers, having for their sole 
purpose the destruction of competition and fixing of prices, are in- 
jurious to the public interest and void; nor are they saved by ad- 
vantages which the participants expect to derive from the enhanced 
price to the consumer. 

164 IM. Rep. 808, affirmed. 

This is a writ of certiorari to review a Judgment of the 
<&^t Court of Appeals for the Sixth Circuit which af- 
a Judgment of the CSicuit Court dismissing, on de- 



loun umoiL OO. p^ j, p. sabs a sohs oo. S 
Statouat at ^ Oim. 

nranwr, tlia bitt of oompkint for want of eqoity. 164 Fed. 
Bep. 808 ; 90 a a A. 579. 

. The ecenpUinant Dr. Miles Medical Company, an Indiana 
eoiporation, is engaged in the manufacture and sale of 
proprietaiy medicines, prepared by means of secret meth- 
ods and formulas and identified by distinctiTB packages, 
labels and trade^narks. It has e^ablidied an extensiye 
trade throu^out the United States and in certain tor- 
eign countries. It has been its practice to sdl its medi- 
cines to jobbers and wholesale druggists who in turn sell 
to retul druggists for sale to the consumer. In the case 
of eadi remedy, it has fixed not <mly the price of its 
own sales to jobbers and wholesale d^ers, but also the 
wholesale and retail prices. The bill alleged that most of its 
sales woe made through retul druggists and that the de- 
mand for its remedies largely depended upon their [876] 
good will and commendation, and their ability to realized 
fair profit; that certain retail establishments, particularly 
those known as department stores, had inaugurated a ** cut- 
rate ” or ** cut-price ” ayst^ which had caused much con- 
fusion, trouble and damage to the complainuit’s busmeas 
and ** injuriously affected the reputation** and “depleted 
the sales** of its remedies; that this injury resalted “from the 
fact that the majority of retail drag^sts as a rule cannot, or 
belteve that they cannot realize sufScient profits *’ by the sale 
of the medicines “ at the cut-prices announced by the cut-rate 
and department stores,** and therefore are “unwilling to, 
and do not keep ** the medicines “ in stock ** or “ if kept in 
stock, do not urge or favor sales thereof, but endeavor to 
foist off some similar remedy or substitute, and from the 
fact that in the public mind an article advutised or an- 
nounced at ‘cut* or ‘reduced* price from the establisl\^ed 
price suffers loss of reputation and becomes of inferior value 
and dipaand.** 

It was farther alleged that for the purpose of protecting 
“ its trade salts and bn^ess ** and of conserving * its good 
will and reputation ** the complainant had ertablish^ S 
method “ol gofeming, regtilating and eomtrolling the salii 
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Mid MHlcetiBg’* of iti mtiediM, irydi if fhos dfoerlbod in 
tlifbUl: 

**0(mtraete In writing were required to be executed by all Jobberi' 
aaid wboleeale dmgglsta to whom your orator aold Ita aforeeald mt- 
dlei^ medlctnea and eoreSf of the following tenor and effeett 

^ooireioirMm goutiaot— wBoueiaLik 
^Th§ Dr. MUet irodieel Owmpm^. 

** me agreement made by and between The Dr. Mllee Medical Com* 
pany, a corporation, of Elkhart, Indiana, hereafter referred to ae the 

propiietor, and hereinafter referred to aa the conelgnee, 

witneeaeth: 

~That the said proprietor hereby appoints said con[876]aignee one 
of its wholesale diatiibating agents, and agrees to consign to such 
consignee for sale for the acconnt of said proprietor sndi goods of its 
manufacture as the proprietor may deem necessary, the title thereto 
and property therein to be and remain in the proprietor absolutely 
until sold under and in accordance with the proTlMona hereof, and all 
unsold goods to be immediately returned to said proprietor on demand 
and the cancellation of this agreement Said goods to be InTOieed to 
consignee at the following prices: 

* Medicines, of which the retail price is 91 ; $8 per doien. 

**Medlclnee (if any) of which the retail price Is 60 cents; H par 
dosen. 

** Medicines, of which the retail price is 26 cents; 92 per dosen. 

Freight on all orders, inyoice price of whidi amoimts to 9100 
or more, to be prepaid by the proprietor; otherwise, freight to be paid 
by consignee. 

" Said consignee agrees to confine the sale of all goods and products 
of the said proprietor strictly to and to sell only to the designated 
retail agents of said proprietor as specified in lists of such retail 
agents furnished by said proprietor and alterable at the will of said 
prc^rletor, and to faithfully and promptly account and pay to the 
proprietor the proceeds of all sales, after deducting aS: full compen- 
sation for all services, charges and disbursements a commission of 10 
per cent of the invoice value, and a further commission of 6 per cent 
on the net amount of eaCh consignment, after deducting the said 10 
per cent commission, on all advances on account remitted irtlhln tea 
hmn date of any oonsipiinent, it belBg agreed between the 
parties bosoto that such advances shall in no saannmr affM the 
to spi^ goods, whidi title diall remain in the psplifrietor. as If no such 
advinceB had been madq; provided that such advances^! 87 7] i^ll 
bii^VqpeSd to said consignee should the said pfoj^eCor ^ this 
agreement and the return of any unsold goods on which advances have 
bens madbi Said eonalgnee guaranteea the paymmit te an goods 
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sold undtr tids agrMiiMBt aad rngti^m t» raidir a fall aeeooit uA 
remit the net proceeds on tte Unit dap of each month of cad fot 
the sales of> the month ptecedlBS. Bhilnre to make sotih aceonntliit 
and remittanoe within ten days ftom the first of eadi month diidl 
.render the whole aoeonnt payable and subject to draft, but the into* 
*ceeds of soldi draft shall not affect the title of any nnsold foods, 
which diall remain In the proprietor until actually sold, as herein 
proTided. 

It is further agreed that the consignee shall furnish the proprietor 
from time to time upon demand full statements of the stock of goods 
of the proprietor on hand on any date apeelfled and that a failnre 
to furnish such statements within ten days from date of soch demand 
shall be a sufficient cause for the cancellation of this agreement, and 
a demand for the return of the consigned goods. 

'*It is further agreed that the proprieter will cause each retail 
package of Its goods to be^ldentified by a nnmber and said consignee 
hereby agrees to famish the said proprietor full reports upon proper 
cards or blanks fumiidied by said proprietor of the diapoaition of 
each dozen or fraction of each goods by means of the identifying num* 
hers, specifying the names and addresses of the retail agents to whom 
such goods have been delivered and the dates of such delivery, and 
to send such reporia to said proprietor at least semi-monthly, and at 
any other time on the request of said proprietor. 

** It la understood and agreed between the parties hereto that the 
commissions her^ specified shall not be considered as earned by said 
consignee upon any goods of said proprietor which shall have been 
delivered to dealers not authorized agents of said proprietor, as per 
list of [878] such agents, or upon any goods whose disposition by 
said consignee shall not have been properly reported aa herein pro- 
vided, or sold at prices less than the prices antherised, and that said 
consignee shall not credit any such commissions when making re- 
mittances on consignment account provided notice has been given 
by said proprietor that soch commisstons are unearned; and that if 
such unearned commissions have been deducted by said consignee 
in maUng advance payments or monthly remittances on account they 
ahall be charged back to said consignee and credited and paid to said 
proprietor. It Is understood that violation or nonobservanee of any 
provision hereof by the consignee shall make this agreement termi- 
nable and all unsold goods returnable at the option of the proprietor. 

** It Is agreed that the goods of said proprietor Shall be aold by said 
consignee only to the said retail or wholesale agents of said proprietor, 
as per list famished, at not less than the fbllowlng prices, to-wit: 

^ Medli^es^ of wbidi the retail price is |1 ; $8 per dosen. 

^ICedichMS (if . any) of whi^ the retail price Is 08 cents; H PV 


** HeAldnei^ of which the retail price is 28 cents ; |8 par deoiSL 
^Ffoyldid# that iald conffignee may allow a mA diseount not ea* 
naefliw l per cent, if paid within ten days from date of InroiM and 



tbit wbio itlif it mne tlM and at one isToleeb inon&t to |ti or 
more^ tbe eald coneicnee bmj allow 8 per cent trade dleooun^ and If 
eald pnrebaae amoimta to $60 or more, 6 per cent trade disoonat, all 
without coat to the proprietor, and If each $60 quantity Ohall be 
ahipped direct to the retail purehaeer from the laboratory of said, 
proprietor, on the order from eald wholeeale dlatrlbntlng agmit, frelidit 
will be prepaid by tbe proprietor, but not otherwiee. 

[879] ** Thla contract will take elfect when the original, duly signed 
by the consignee, has been received and accepted by The Dr. Miles 
Medical Ck>mpany, at Blkhart, Indiana. 

“ Done under our hands A. D. 1907. 

« Fttl In date on above line. 

^ The Db. Miles Medical Gompant. 

Whole$al€ Dealer. 

** Sign your name on above line. * 

** Original. Betum In enclosed envelope** 

And written contracts were required with all retailers of 
your orator’s said proprietary remedies, medicines and cures^ 
as follows: 

**BBTA1L AGENOr CONTBAOT. 

^ The Dr, UUe$ Me^AcaX Company, 

^Thls agreement betweea The Dr. Miles Medical Ck>mpaBy of Elk- 
hart, Indiana, and , of Retailer*s name on above 

line. Town. State. Hereinafter referred to as retail agent, wit- 
nesseth: 

*^APPOIl?TBn AGENT. 

** The sold Dr. Miles Medical Company hereby appoints said retail 
dealer as one of the retail distributing agents of its proprietary medi- 
cines and agrees that said retail agent may purchase the proprietary 
medicines manufactured by said Dr. Miles Medical Gonq;>any (each 
retail package of which the said company will cause to be Identlfled 
by a number) at the following prices, to wit : 

** WHOLESALE PBICES. 

** Medicines, of which the retaU price la $1 ; $8 per dosen. 

^Medicines, of which the retail price is 60 cents; $4 per dosen. 

^Medicines, of which the retail price is 26 coits; $2 per doseii. 

** QUANTlTr DISOOXniT. 

^ Provided that when purchases at one time and on one Invoice 
amount to $15 (or more), wholesale dls[880]tributlng agents ate 
authorteed to allow 8 pen cent trade dlaebuht; If each pnrdmse 
aEMunti to 860 (or morel 0 iw cant trade dlacoimit idn be allowed, 
«BNl If such $60 qnantity be bhlpped direct to the pnndtaser ftom the 



Mam MMoiOAL aoi p, r. b. njdt * wm cm. f 

ItttmM «e «to Chw. 

labonMir of mU Dr. mom MtOleal Ooamtay ter tb* Memal «C Mich 
whoiawla agent, trMght wlU be prepaid, bat oat attnrwlnpb 

*rau. men. 

• 

**&i eontMeratloii whereof eeld retail agent agreee In no eaoe to 
ahll or furnish the said proprietary medicines to any person, fine 
or corporation whatsoever, at leas than the fall retail price as printed 
on the packages, without reduction for quantity ; and said retail agent 
further agrees not to sell tiie said proprietary medicines at any price 
to whcaesale or retail dealers not accredited agents of the Dc. Miles 
Medical Company; 

TlKJLTIOir. 


*It is further agreed between the parties hereto that the giving 
of any article of value, or the making of any concession by means of 
trading stamps, cash register coupons, or otherwise^ for the purpoee 
of reducing the price above agreed upon Shall be considered a viola* 
tion of this agreement, and farther it is agreed between the parties 
hereto that the Dr. Miles Medical Company will sustain damage In 
the sum of twenty-five dollars ($ 26 ) fbr each violation of any pro- 
vision of this agreement, it being otherwise impossible to fix the 
measure of damage. 

^This contract will take effect when a duplicate thereof; duly 
signed by the retail agent, has been received and approved by The 
Dr. Miles Company, at its ofilce at BSkbart, Indiana. 

• Done under our bands iu D. IfiOT. 

** Fill in date on above line. 

** The Db. Mius MnroAL Ooic»Aine; 

,ItetaUDealer. 

** Sign your name on above line In Ink. 

[ 881 ] *‘To letaO dealer: 

** Paste printed label, giving name and addrem, that yoor name nmy 
be correctly listed. 

** Duplicate. Keep for reforence.** 

Afi aa aid to the maintenance of the prices thns fixed the 
eompany devised a system for tracing and identifying! 
through serial nnmbera and cards, eadi wholesale and retail 
package of its prodneta 

It was alleged that all wholesale and retail dnlggi8ti^ ^ and 
all dealers m proprietary medicines!’’ had been given fall 
opportunity! without discrimination! to sign contracts in 
(he form stated, and that sudi contracts were in force be- 
twem the ecmplai^^ and over four hundred jobbers and 



Mittmataf ItoOMk 

tod iftotHiiiid letail deakn in fM*- 

prietuy ifito^HidneB in United Stetoa.” 

The dntendant is s Eientacky cwporation ccmducting s 
wholesale drug busineas. The bill alleged that the defend*, 
ant had fannerly dealt with the am^lainant and had- fall 
knowledge of all the facts relating to the trade in its medi- 
dnee; that it had been requested, and refused, to enter into 
the wholesale contract required by the complainant; that in 
]^e city of Cincinnati, Ohio, where the defendant ccmducted 
a wholesale drug store, there were a large number of whde* 
sale and retail druggists who had made ocmtracts, of the sort 
described, with the complainant, and kept its medicines on 
sale pursuant to the agreed terms and conditions. It was 
charged teat the defendant, ** in combination and conspiracy 
with a number of wholesale and retail dealers in drugs and 
proprietary medicines, who have not entered into said whole* 
sale and retaU contracts ” required by the complainant’s as- 
tern and solely for the purpose of selling the remedies to 
dealns ** to be advertised, sold and marketed at cut-rates,” 
and to thus attract and secure custom and patronage for 
other merchandise, and not for the purpose of making or 
receiving a direct mimey profit ” from the [ 882 ] sales of the 
remedies, had unlawfully and fraudulently procured teem 
from tee ccunplainant’s “ wholesale and retail agents ” by 
means **of false and fraudulent representations and state- 
moits, and by surreptitious and dishonest methods, and by 
persuading and inducing, directly and indirectly,” a vicda* 
tioa of their contracts. 

It is further charged teat tee defendant, having procured 
the remedies in this manner, had advertised and sold them 
at leas than tee jobbing and retail prices establiteed by the 
oeteplainant; and that for the purpose of concealing the 
Moroe of supply the identifying serial numbers; which had 
been stamped upon the labels and cartons, had been oUitor* 
ated ky defendant or by those acting in coUusimt with 
the defendant, and the labels and cutons had been mutilated 
tkna rendwing tee list of ailmmits and directions for use 
Qiei^kle, and that the ranedies in thie condition were sold 
hodif'io the wholesale and retail dealers and uUimatdy to 
hayen for use at cut rates. 
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Japumm^iat PMUtatv. 

Hw biU prajed' for «n injnnetkm restraiiniig tin de^ 
fandant from inducing or attempting to induce anj party 
to any of the said ** wholesale or retail agen<y otmtoads* 
,to ** violate or break the same, or to toll or deliver to the de* 
fondant, or to any person for it ” the complainant^i remedies; 
from procuring or attempting to procure in any way any of 
these remedies from wholesale or retail dealers who had 
executed the contracts; from advertising, selling or offering 
for sale the remedies obtained by any of the described means 
at less ‘‘than the established retail price thereof” or to 
dealers who had not entered into contract with the emn* 
plainant; from in any way obliterating, mutilating, remov- 
ing or covering up the labels and cartons upon the bottles 
containing the remedies and from making sales without surii 
labels and cartons, and the letter press and numerals thereon, 
being intact There was also a prayer for an accounting. 

[888] The defendant demurred to the bill generally for 
want of equity and also specially to that portion of the bill 
whidi related to the mutilation and destruction of the 
identifying numbers and labels. 

The Circuit Court sustained the dmnurrers and dismissed 
the bill and its judgment was affirmed by the Circuit Court 
of Appeals. 

Mr. Frank F. Reed^ with whom Mr. Edward 8. Rogtm 
was on the brief, for petitioner: 

The wholesale contracts are agenqr ccmtoacts and not 
contracts of sale. 

Under eadi ctmtraet btowem petiticMier and whdesale 
dealers the remedies are in terms and in fact consigned to 
‘such wholesaler as a distributing agent The wholesaler is 
designated as, and is actually made, an agent Hence, each 
sde to a retailer is a sale by petitioner through ifo agent 
The armngement betwem petitioner and each wholesaler 
is -dearly one of bailment and not of sale or conditional sale. 
M^Xbwm V. iPes^, 89. Texas, 209 ; 34 S. W. Bep. 102', 
WiUeom d CRkba Oo. v. Ewmg, 141 U. S. 627; York Mfg. 
tfok V. tltosdl, 201 n> S. 844; MotropoUtan Bank v. Boiwdkii 
Feck i^p. 182; AUa* GUm Oo. v. BaU Bro$. Oo.y 87 
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Byd.Bcp. 43A\ B« OaU^ 120 Fed. Bep. M; Flonderej 184 
Fed. Bep. 660; Brigg$ v. Fouter^yXl Fed. Bep. 778; In fe 
/'o^ieny 151 Fed. Bep. 948; In rt MoOehee^ 166 Fe^ Bqp. 
9^; FranJclm v. Stoughton Wagon Oo,, 168 Fed. Bep. 857; 
doiRntt Buggy Co. ▼. Bicaud, 169 Fed Bep. 936; ITaUler A," 
Wood Oo, T. Vamtory^ 171 Fed. Bep. 875; Busier Bro$. Oo. 
T. BtAhor (70., 156 Fed. Bep. 1; UcCuBougk ▼. Porter^ 4 
W. & S. (Pa.), 177; TFo^A Oou Co. r. Fourth St. Bank^ 
i94 Pa. St. 685; Garmon Coed Oo. y. Taggart., 1 Colo. App. 
60; Firtt Nationci Bank y. Sohween, Ear., 127 Illinois, 578; 
Hunter y. Gordon, 88 111. App. 464; Lena y. Harriton, 148 
Blinoie, 598; BayUae y. Dame, 4tl luwa, 840; Horton y. 
Melioh, 97 Iowa, 564; [884] 66 N. W. Bep. 780; Eldridge 
y, Benton, 61 Massachusetts, 483; Hatch y. McBrien, 88 
Midxi|[an, 159; 47 N. W. Bep. 214; Olney y. Van Houeen, 8 
Thomp. & C. 818; EVvoeU y. Coon (N. J.), 46 Atl. Bep. 580; 
Lambeth Rope Co. y. Brigham, 170 Massachusetts, 518; 
Monitor Mfg. Oo. y. donee, 96 Wisconsin, 619; Reaper Co. 
y. Raynor, 38 Wisconsin, 119 ; Burton y. Ooodapeed, 69 Illi- 
nois, 237; Walker y. Butteriok, 105 Massadiusetts, 287; 
Cordage Co, y. Simt, 44 Nebraska, 148; 62 N. W. Bep. 514; 
Sturm y. Baker, 150 U. S. 812 ; Bdldereton y. National Rub- 
ber Co,, 18 B. I. 388 ; 27 AU. Bep. 507 ; Bamee Safe Oo. y. 
Tobacco Co., 88 W. Va. 158; 18 S. £. Bep. 482; Natiorud 
Bank y. Goodyear, 90 Georgia, 711; 16 S. £. Bep. 962; Mo- 
line Plow Co. y. Rodgere, 58 Kansas, 748; 37 Pac. Bep. Ill; 
Flut V. Herte, 201 Illinois, 594; Re Colurnbru Buggy Co., 
148 Fed. Bep. 859; Be Smith db Nixon Piano Co., 149 Fed. 
Bep. 111. Hartman v. J. D. Parke Co., 145 Fed. Bep. 358; 
158 Fed. Bep. 24; WeUa y. Abraham, 146 Fed. Bep. 190; 
Dr. Mdee M. Go, y. Jayne Drug Co., 149 Fed. Bep. 888, were 
sales to jobbers and resale by the jobber to the retailer and ' 
distinguished from this case. 

Petitioner may lawfully, through wholesale agents, im- 
pose terms and conditions upon retail buyers as to pijoe and 
sale. There is no restraint of trade in agen< 7 . oontniots, 
whateyer restrictions may be imposed upon the agent. 

V^e principal controls the agent. Riee y. BfSoA, 20 Fed. 
Bep. 611, 618; Weed y. Adame, 87 Gonneetioot, 880j 
Barhadeile y. Brown, 1 Nott &> McC. 617, 619 ; Seoit y. Rogert^ 
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AUb, Dec. 167, 159; Fidd t. Farrkiffton, 10 Well. 141, 149; 
Brown v. MeOrany 14 Pet 479; Cotton ▼. HBler^ 52 Miai^ 
sippi, 7, 18; XJnion Hardware Co. t. Flame <6 Atwood Co., 
58 Connecticut, 219; Welsh ▼. WindHUl Co., 89 Texas, 658 ; 
'WeOtoldt y. Standard Fashion Co., 80 111. App. 67; W. A. 
Wood Co. T. Greenwood Hardware Co., 75 S. Car. 878 ; 
Keith y. Opticcd Co., 48 Arkansas, [ 885 ] 188; Roller y. 
Ott^ 14 Kansas, 609; NeweO, v. Meyendorff, 9 Montana, 264; 
Payne y. Railway Co., 81 Tennessee, 607 ; WhitweU y. Ts- 
haeeo Co., 126 Fed. Bep. 464, 461; Arkansas Brokerage Co. 
y. Dunn <k PoweU Co., 178 Fed. l^p. 899; Robison y. Teaas 
Pine Land Assn., 40 S. W. Bep. 848; Hunt v. Sitnonds, 19 
Missouri, 683, 586; Butterick Co. y. Rose, 141 Wisconsin, 
588; 124 N. W. Bep. 647 ; Butterick Co. y. Fisher, 203 Masse- 
chueetts, 122; 89 N. E. ]^p. 189. 

Any manufacturer or dealer may sell or refuse to sell 
at pleasure, and may fix prices, terms and conditions arbi- 
trarily, either personally, or through an agent, when a sale 
is made; and proyisions of the wholesale contract forbidding 
sales except to accredited retail dealers and except at fixed 
prices are no more in restraint of trade than the refusal of 
any trader to deal with anyone except on his own terms 
would be, or the refusal to sell except at his own price or to 
deal with persons who, for any reason or for no reason, may 
be objectionable. Payne v. Railway Co., 81 Tennessee, 607 ; 
WhitweU y. Tobacco Co., 125 Fed. Bep. 454; C., C., C. db 
St. L. Ry, Co. y. Jenkins, 174 Illinois, 398; Live Stock Com. 
Co. y. Live Stock Emehange, 143 Illinois, 210; Tanenbaum 
y. N. T. Fire Ins. Each., 68 N. Y. Supp. 842 ; Collins y. Am. 
News Co., 69 N. Y. Supp. 688; Hunt y. Simons, 19 Missouri, 
588, 686; Schulten y. Bavarian Brewing Co., 96 Kentucky, 
224; Baker y. Ins. Co. (Ky.), 64 S. W. Bep. 918; MeCune r. 
Norwich Gas Co., 80 Connecticut, 621, 624; N. T. C. <& St. 
L. By. Co. y. Schafer, 65 Oh. St. 414; Brewster v. Miller, 
101 Kentucky, 868; Anderson y. United States, 171 U. S. 
604; Matthews y. Associated Press, 186 N. Y. 888 ; 82 N. E. 
Bep. 981; Star Publishing Co. y. Associated Press, 169 hfis- 
souri, 410; People y. Klaw, 106 N. Y. Supp. 341, 847; Union 
Baoifto Cbal Co. v. United States, 178 Fed. Bep. 787. 
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Petitionary aijratem i* legel* end not in restraint of [8M] 
trade. Petitioner manufactures medicines rmder secret 
nmloB which are its ezclusiye property. The medicines 
themseiTeS embody trade secrets. 

Contracts giving the exdusiTe right to sdl the product* 
of a maker in a certain territory are valid. Cases mprs 
and Boiler v. Ott, 14 Kansas, 609; Newell v. Myendorffy 
9 Montana, 254; 28 Pac. Bep. 338; OJmetead v. DieHUing 
Oo^ 77 Fed. Bep. 266; In re Greene, 62 Fed. 104; Ferrie v. 
Atneriom Brew. Oo., 155 Indiana, 689 ; 58 N. E. Bep. 701; 
Woods V. Hart, 50 Nebraska, 497 ; Ward v. Hogan, 11 Abb. 
Ni S. 478; Palmer v. Stehbins, 8 Pick. 188; Anheueer-Btueh 
Assn. V. Howh, 27 S. W. Bep. 692; Fugua v. P(d>et Brew. 
Co., 86 S. W. Bep. 479; Howh v. Wright, 77 Mississippi, 
476; Vandeweghe v. American Brew. Co., 61 S. W. Bep. 
626; GaUs v. Hooper, 90 Texas, 663; Norton v. Thomas, 99 
Tenas, 678 ; Glarh v. Wire Fence Co., 22 Tex. Civ. App. 41. 

Contracts for exclusive dealing in articles are valid. 
CoNle Nows Co. v. Stone, 16 N. Y. Supp. 2; WhitweU v. 
Continentei Toh. Co., 126 Fed. Bep. 454; Brown v. Sown- 
saveU, 78 lUinoos, 689; Clark v. Crosby, 87 Vermont, 188; 
Shade Boiler Oo. v. Cushman, 143 Massachusetts, 858: 
Blauner v. Williams Co., 86 Mississippi, 178; Photographic 
Co. V. Grocery Co., 108 S. W. Bep. 768. 

Contracts restricting the distribution or use of prop- 
erty are l^al. PhiCips v. lola CemerU Co., 126 Fed. Bep. 
698; Meyer v. Estes, 164 Massachusetts, 467 ; Crystal lee Co. 
V. Brewing Assn., 8 Tex. Civ. App. 1; Bancroft v. Em- 
bossing Co., 72 N. H. 402; Twomey v. Peo^s lee C7o., 66 
California, 288; Sohwcden v. Holmes, 49 California, 666; 
Hodge v. Sloan, 107 N. Y. 244; Kellogg v. Larkin, 8 Chand- 
ler (Wis.), 188; Lanyon y. Garden City Sand Co., 228 HU- 
nois, 616 ; Leslie v. Lordard, 110 N. Y. 519. 

Contracts for the entire output of a plant are valid. 
Carter-Crvme Co. v. Pewrrvng, 86 Fed. Bep. 489; Heim- 
hweeher v. Goff Co., 119 111. App. 378; Over v. Foundry Co., 
[987] 87 Ind App. 462; Van Marter v. Bdbeoek, 28 Bub. 
688|:i7addsn V. Zltmmtek, 81 How. Pr. 196. 

Bestrictioqs on prices are valid. Olcak v. Frank, IT Mb. 
App. 602; CommonwecdAh v. Gtinsiead, 111 Eentuc^, 208; 



mun MBDKUL oa p. i. d, pabx a boks oo. 18 
AigidMat Dor 

BUiman r. Carrington (IdOi), 2 Ch. 275 ; 84 L. T. (W. S*) 
858; Wahk ▼. Ihoiffht, 58 N. Y. Sapp. 21; Rakemaan y. 
•Bivorbank Imp. Oo.f 167 Massadiumtts, 1; WoibakR y. 
Standard FaoMon (7o., 80 HI. App. 67. 

Trade secieta and articles embodying them are property 
monopolies and contracts relating thereto not within the 
restraint of trade rule. 

This absolute dominion oyer and monopoly in inyoitions, 
discoyeries and writings is the foundation of the patent and 
oiq^r^ht laws and has been so dedaied in a long series of 
cases. Preao Pvhlithing Go. y. Monroe, 78 Fed. Bep. 196; 
Hdfmee y. Hurot, 174 U. S. 82; Mittar y. Taylor, 4 Burr. 
2803; Jeffreys y. Boosey, 4 H. L. C. 920; Dvke of Queens- 
bury y. Shebbare, 2 Eden, 329; Prince Albert y. Strange, 
1 MacN. ft G. 25; 8. 0., 18 L. J. Cb. 120; Bartlette y. Crit- 
tenden, 4 McLean, 800; Abemethy y. Hutchinson, 8 L. J. 
(O. S.) 209; Donaldson y. Beckett, 2 Br. Par. Oas. 129; 
Pope y. Curl, 2 Atk. MU', Caird v. Sime, L. B. 12 App. 0. 
826; Palmer y. DeWitt, 47 N. Y. 682; ThampkoM y. HoMeok, 
138 Massachusetts, 82. 

To ocmtrol the sale and prices of his own product by a 
manufacturer is yalid and lawful when the article is made 
and sold under letters patent or copyright. Patewt eases! 
Bement y. Nalion<d Harrou) Co., 186 U. S. 70; National 
Phonograph Co., Ltd., y. Edison Bed Co. (1907), L. B. 1 
Ch. 885 ; 98 L. T. B. 291; Consolidated Seeded Raisin Co. 
y. Griffin, 126 Fed. Bep. 864; Button Co. y. Eureka Spe- 
eidUy Co., 77 Fed Bep. 288; Phonograph Co. v. Kaufmans^ 
105 Fed. Bep. 960; Phonograph Co. y. Pike, 116 Fed. Bep. 
868; Cortdyou r. Lowe, 111 Fed. Bep. 1005; Dickerson y. 
Matheson, 57 Fed. Bep. 624; Bonsaek Machine Co. r. SmUh, 
70 Fed. ]^p. 888; Bowling y. Taylor, 40 [888] Fed. Bep. 
404; Dickerson y. TinUng, 84 Fed. Bep. 192; Butteriek Co. 
y. Rose, 141 Wisconsin, 683; Shade Rotter Go. y. Cushman, 
148 Manodrasetts, 858 ; 9 N. E. Bep. 629; Glue Co. y. Russia 
Cement Go., 164 Ifossadiasetts, 92; Good y. Cordage Co., 
121 N. Y. 1; Machine Go. r. Morse, 103 Massadiusetti, 78; 
Cortedyeu y. Johnson, 188 Fed. Bep. 110; Bancroft y. Unken 
Embossing 72 N. H. 402; Huise y. Bonsaek UaeUns Cm, 
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64 Fed. 864; Victor Co. ▼. The Fair, 128 Fed. Bq>. 4S4ii 
Phonograph Co. y. ScMegcl, 128 Fed. Bep. 788; 'Whitton v. 
Cdunibia Co., 18 App. D. C. 625 ; Rusher Tire Co. y. Rub.^ 
bar Workc, 142 Fed. Bep. 681; 154 Fed. Bep. 858; Indiana 
Mfg. Co. y. Caee Co., 164 Fed. Bep. 365. Copyright caaca: 
Straua y. Am. Pub. AasTi., 177 N. Y. 478; Murphy y. Preaa 
Aaan., 56 K Y. Supp. 697; Nempaper Aaan. y. O^Qovmm 
Co., 147 Fed. Bep. 616; Stra/ua y. Am. Pub. Aaan., 194 
N. Y. 688. 

The methods of manufacture and the articles made under 
trade secrets, when the article, as here, is itself a secret ar- 
ticle with its ingredients and their proportions unknown and 
undisclosed by the article as sold and inspection thereof, 
are both property and legal monopolies. Until either volun- 
tary disclosure to, or lawful discovery by, the public of the 
seciet or process they are and continue to be protected as 
monopolies. Powdl v. Vinegar Co., 13 B. P. C. 235; 66 
L. J., Ch. Div. 763; (1896) 2 Ch. 69; 14 B. P. C. 720, 728; 
(1897) A. C. 710; Peabody v. Norfolk, 98 Massachusetts, 
462; Stewart v. Hook, 118 Georgia, 445; Tabor v. Hof man, 
118 N. Y. 80; Eastman Co. v. Reiehenbaeh, 20 N. Y. Supp. 
110; Simmona Co. v. Waibel, 1 So. Dak. 488; Nationail Tube 
Co. V. Eaatem Tube Co., 18 O. Cir. Dec. 469, 471 ; Board of 
Trade v. Chriatie Co., 198 U. S. 286; Board of Trade v. 
Ctdla, 145 Fed. Bep. 28"; Stone v. Goaa (N. J.), 65 Atl. Bep. 
786; Thum v. Tloceynaki, 114 Michigan, 149; Weatervdt 
y. National Paper Co., 154 Indiana, 678; Salomon v. 
[889] Hertz, 40 N. J. Eq. 400; S. C., 2 Atl. Bep. 379 ; Orand 
Rapida Vfood Co. v. Hatt, 162 Michigan, 182; Extracting 
Co. y. Keystone Co., 176 Fed. Bep. 830; Sanitaa Nut Food 
Co. y. Cemer, 184 Michigan, 370; Detinning Co. v. Am.. Can 
Co., 67 N. J. Eq. 243; Taylor Iron <& Steel Co. v. Niehdla, 
70 N. J. Eq. 541; National Oum Co. v. Braenily, bl N. Y. 
Supp. 98; Harvey Co. v. Drug Co., 77 N. Y. Supp. 674;. 
Preaaed Steel Car Co. v. Standard Steel Car Co., %lil Pa. 
St. 464; Eaatem Extracting Co.y. Oreater N. Y. Ex. , Co., 
110 1^. Y. Supp. 788; Union Switch db Signal Uo. v; 

169 Fed. Bep. 926; Vfiggina Sons Co. y, OabhA-Lap Co., 
169 Fact Bh>* 169. 
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Mr. Alton B. Parker^ with wh<»n Mr. "WiOAaink J. Shrodor 
was on the brief, for respondent: 

. The legal effect of the contnwts between petitioner and 
wholesale drug dealers and jobbers is that of a ccmtract of 
sale. The Peoria Mfg. Oo. ▼. Lyone^ 158 Illin<HS,427 ; HowM 
Son db Oo. V. Bmdor Tr. et td.^ 95 Virginia, 815; Oonn r. 
Ohamhen, 128 App. Diy. (N. Y.) 298, aff’d, 195 N. T. 588; 
Yoder Y. Howarthf 57 Nebraska, 150; Maek y. Tohaeeo Oo.y 
48 Nebraska, 397 ; Powder Oo. y. HUderbrand, 187 Indiana, 
462; Oendre <6 Oo. y. Kecm^ 28 N. Y. Supp. 7 ; Arbwlde Broe. 
Y. Kirhpatriek ds Oo., 98 Tennessee, 221; Arbuekle Broe. y. 
Oatee <6 Brown, 95 Virginia, 802; ’WOliame y. Toiaooo Oo., 
21 Tex. CHy. App. 685; SneOing y. AikwMe Broe., 104 
Georgia, 862; Norwegian Plow Oo. r. Olark, 102 Iowa, 81; 
Do Krvif Y. FUemcm, 130 Michigan, 12. 

The contract is not one of agency. The petitioner has no 
peculiar, special or exclusiye right in the artides manufac- 
tured by it, warranting it to carry out, with reference to their 
sale, a plan or scheme which would otherwise be inyalid and 
illegal. MercamtUe Agency y. Jewelera^ Pvd>. Oo., 155 N. Y. 
241 ; Larrowe y. O'LoughUn, 88 Fed. Bep. 896. 

[S90] The attempt of the petitioner in this case is mani- 
festly not <Hily to acquire, without taking out a patent, rights 
whi<^ are only giyen under the patent and copyright laws, 
but to do that without complying with the ctmdition on which 
alone such right can be obtained under such laws, to-wit: the 
abandonment of the right after a fixed period of time. It is 
an attempt to maintain a scheme to give it for an unlimited 
period of time, or for all time to come, a right which the 
courts hare uniformly held can only be obtained for a limited 
period of time under the patent and copyright laws. Such 
a sdieme is, in the absence of special ri^t, illegal and un- 
lawfuL Wheaton v. Petere, 8 Pet. 591; Bement v. Harrow 
Oompanyi 186 U. S. 70; Edieon y. Kaufman, 105 Fed. Bep. 
960; EMeon r. Pike, 116 Fed. Bep. 868; Victor Talking- 
Mdehene Od. r. The Fair, 128 Fed. Bep. 424; Paik y. N. W. 
H.: A., 175 N. Y. 1; Strauee r. Am. PtibUehert^ Aeen., 177 
Nc T. 478; {famewdl v. Crane, 160 Massadinsetts, 50; 
eon Powder Oo. y. Hereulee Powder Oo., 96 Cslifoiiiia;, filC^ 
TdtMonkee v^ Soott, 110 Wiscoomn, 441; Paeteur V ad d i ne Odi 
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w. Surkey, 22 Tex. Civ. Apps. 231; /'m Preaaad 8ied 0«i ▼. 
Sokoen, 77 Fed. Bep. 29; WalaA v. Dwight^ 49 APP* 

918 ; EOiman y. Oarringt^ (1901) , 2 Qian. 275 ; Uaatot^ <2o/ 
Cfi. y. Evreka SpaciaUy Oo^ 77 Feid. Bep. 28A 

That a patentee may make a contract which is lawful at 
common law does not warrant the oonyerse of the proposition, 

0 ^ that persons haying only common-law rights can make 
a contract warrantable only under the patent and copyn^t 
law& 

ITie ccmtrol which the petitioner is attempting to main- 
tain oyer the subsequent trade, by its yendees, in the goods 
manufactured by it, is in g^eral restraint of trade and is 
therefore unlawful at ccunmon law. 

A restraint of trade may affect the public directly, or the 
interests of the parties to the contract or agreement directly, 
and the public only indirectly. 2 Parsons <m [891] Qm- 
tracts, 7th ed., 887 ; Algor y. Thatcher, 19 Pick. 61 ; F ovale y. 
Punk, 181 U. S. 88; Cenirai Tranap. Co. y. PiMman Car Co., 
189 U. S. 24, 68; Vickery y. WtHoh, 19 Pi<A. 628; United 
Statea y. Addyaton dbe. Co., 85 Fed. Bep. 271. 

The eastern established and maintained by the petitioner 
controls the entire trade in the articles manufactured by it 
and is aeoessarily a general restraint of the trade in the 
artidee in question. 

In Oliver v.QUmore, Fed. Bep. 662; Doiph y. Troy, 28 
Fed. Bep. 628; /n re Oreene, 52 Fed. Bep. 104; United Statea 
y. Nelson, 62 Fed. Bep. 646; Dueber Watch Co. y. Howard, 
66 Fed. B^ 861 ; Ohnatead y. DiatiUing Co., 77 Fed. 'Bep. 
28i8',.Phimpa y. lola Cement Co., 125 Fed. Bep. 698; Knapp 
y. darvia, 185 Fed. Bep. 1008; Grogan y. Chaffee, 166. Qdi- 
fnmia, 611; Wdlah y. Dwight, 40 App. Diy. y. 

Harris, 177 Massachusetts!, 72; and Garat v. Charlee, 187 
Massadiusetta, 144, the courts held the contrscta not iiM^w- 
ful because the arrangement did not affect, the jcntire conS' 
modity or the ri^t of others to engage in the asms hnai- 
liasB and hence affected in no way the general trade in Ike 
•rtidee; and see dso WhitweU y. Tokaeco Cg., liOifed. >^p. 
464; Oammoavwedtth y. Strauaa, 188 Mt <iai i;hins i>4s> 
HniUed State* r. ddOioo dtc. Oo., 4fi Fed. B^>489 ; United 
SMeev.OoelDeaivdJLeen. ofOdhi 86 , 
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peake dt Ohio Fuel Oo. v. United States^ 116 Fed. Bep. 610; 
United States y. Addyston dbe. Oo.^ 86 Fed. Bep. 271; afpd 
1T6 U. S. 211. 

, For contracts held illegal as constating or tending te 
create a mcmopoly, because their effect was to control and 
regulate all or such a large proportion of the entire trade in 
an article of commerce as to affect injuriously the public 
interests, see Cravens v. Carter, 92 Fed. Bep. 479 ; Montague 
V. Lowry, 116 Fed. Bep. 27; S. C., 198 U. S. 88; Oihhs y. 
McNeeley, 118 Fed. Bep. 120; Swift <& Co. y. United States^ 
196 U. S. 876 ; Getz v. Federal Salt Co., 147 California, 116 ; 
Hunt y. Riverside Club, 12 Det. Leg. N. 264; Owen |892] y. 
Bryan, 77 N. £. Bep. 802; Clancy y. Onondaga dkc. Co.^ 62 
Barb. 896 ; Dewitt Wire Cloth Go. y. N. J. Wire Cloth Co., 
16 Daly, 629; People v. Duke, 19 Misa (N. Y.) 292; Tusca- 
loosa Ice Co. y. WWAarns, 127 Alabama, 110; Finch '^.Granite 
Co., 187 Missouri, 244; Charleston Co. v. Kanawha Co.^ 60 
S. Car. 876 ; Lowry y. TUe, Mantel dk Grate Assn., 106 Fed. 
Bep. 88; FUis y. Inman, 181 Fed. Bep. 182; Cummings y. 
Unlo'ti Blue Stone Co., 164 N. Y. 401, 404; Cohen y. En- 
velope Co., 166 N. Y. 292; Salt Co. y. Guthrie, 86 Oh. St. 
666; Distilling Co. r. Moloney, 166 Illinois, 448; State y. 
Standard Oil Co., 49 Oh. St. 137; People v. North River 
Sugar Co., 64 Hun, 846 ; aff’d 123 N. Y. 687 ; Bishop y. Pre- 
servers* Co., 167 Illinois, 284; Harding y. Glucose ^o., 182 
Illinois, 661; Chicago dkc. Coal Co. v. People, 214 Illinois, 
421; Texas Standard Oil Co. y. Adcne, 88 Texas, 660; State 
y. Armour Co., 173 Missouri, 856; Santa Clara v. Hayes, 76 
California, 287 ; Pacific Factor Co. y. Adler, 90 California, 
110; Cleland y. Anderson,, 66 Nebraska, 262; Brown y. 
Jacobs, 116 Georgia, 429. 

The restraint petitioner is attempting to maintain is, eyen 
if partial, unreasonable and therefore unlawful. Parks <6 
Sane y. Hartman, 153 Fed. Bep. 24, 41. 

The control the petitions is attempting to maintain oyer 
the entire trade, in the goods manufactured by it, and the 
(sfystfsm ef contracts by which it is attempting to carry out 
Aat purpose, are illegal, under the proyisicms of the Sher^ 
qMO, Aptirtrast Ant 
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Its goods are wld to the wholesale and jdbbing dfoggists 
throa^^ut nearly all of the States of the United States. 
This is interstate commerce. Add^aton v. VfwUed States, 
176 U. S. 211; Montague v. Loiory, 198 U. S. 88; SvAft <&• 
Co. ▼. United States, 196 U. S. 876 ; United States v. T rams- 
Missouri Freight Association, 166 U. S. 290; and see Louse 
y. LauAor, 208 U. S. 274, 298. 

Hie necessary effect of granting the relief would be to 
[898] create by judicial sanction a ri£^t which can only 
arise from statute. 

The relief should not be granted because its effect would 
be to aid the petitioner in carrying out that which is im- 
lawful. Central Tranap. Co. y. Pullman Podaee Car Co., 
189 U. S. 24; dbhs y. Qas Co., 130 U. S. 396; Tecfoe & P. 
Ry. Co, y. Southern Poe. Ry. Co., 41 La. Ann. 970; Morris 
Run Coed Co. y. Barclay Coed Co., 68 Pa. St. 173 ; Hooker y. 
Yamdeusater, 4 Denio, M9; Cummings y. Union Blue Stone 
Co., 164 N. y. 401; Emery y. Ohio Candle Co., 47 Oh. St. 
820 ; 2 High on Injunctions, 8d ed., § 1106; 1 Pomeroy’s Eq. 
Jurisp., §§ 402 et seq. 

The bill does' not set forth facts entitling the petitioner 
to rdief against the respondent. 

The mere allegation of knowledge on the part of the re- 
spondent of the petitioner’s method of business, is not suffi- 
cimt to warrant the ^lief restraining it from purchasing 
the goods. ApoVinaris Co. v. Scherer, 27 Fed. Bep. 18, 21 ; 
Sperry y. Herteberg, 60 Atl. Rep. 868; Toddy y. Sterioas 
(1904), 1 Ch. Diy. 284; McOruther y. Pitcher (1904), 2 Ch. 
IMv. 306 ; Oarst v. HaU, 179 Massachusetts, 588. 

The mere inducement is not sufficient, it must be an un- 
lawful inducement, or an inducement by misrepresentation 
and fraudulent and wrongful meana Rationed Phonograph 
Ceti y. Edison-BeU Co., L. R. (1908) 1 Ch. Diy. 836, 862, 871 ; 
Benton v. Pratt, 2 "Wend. 886; Rice y. Manley, 66 N. Y. 82; 
Angle y. Chicago dkc. Ry. Co., 161 U. S. 1; Geeht y. HcM, 
l79 Massachusetts, 688, anpra. 

The facts constituting such fraud, wrongful inducement 
aiid^ unlawful means, must be ayerred. Setdar y. W&son, 4 
Ired. (N. C) 601; McHenry y. Haaard, 46 BsU'b. 667; J7(tH- 
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$on y. Langan^ 80 K. Y. St. Bep. 828; BiitUr y. Viele, 
Barb. 166; Be^ y. Quano Oo^ 47 Hun, 410; Bank y. Boek~ 
ester, 41 Barb. 841 ; ffUson y. Ltbhg, 44 N. Y. Superior Ct. 
12; Benediet y. Bake, 6 How. 852, 868; Davenport y. 
[8M] Taussig, 81 Hun, 563; Hazard y. Griswold, 21 Fed. 
Bep. 178; Savings Bank y. Supervisors, 22 Fed. Bep. 580. 

Petitioner has no cause of complaint because the respond- 
ent defaces and mutilates the labels or printed matter upon 
the packages which it purchases and owns. 

Mr. Justice Hughes, after making the aboye statement, 
delivered the opinion of the court 

The complainant, a manufacturer of proprietary medi- 
cines which are prepared in accordance with secret formulas, 
presents by its bill a ^stem, carefully devised, by which it 
seeks to maintain certain prices fixed by it for all the sales of 
its products both at wholesale and retaiL Its purpose is to 
establish minimum prices at whidi sales shall be made by its 
vendees and by all subseiluent purchasers who traffic in its 
remedies. Its plan is thus to govern directly the entire 
trade in the medicines its manufactures, embracing inter- 
state c(Hnmerce as well as commerce within the States re- 
spectively. To accomplish this result it has adopted two 
forms of restrictive agreements limiting trade in the articles 
to those who become parties to one or the other. The one 
sort of contract known as ^Consignment contract — whole- 
sale^ has been made with over four hundred jobbers and 
wholesale dealers, and the other, described as ** Retail agency 
eonkraot^ with twenty-five thousand retail dealers in the 
United l^tes. 

The defendant is a wholesale drug concern which has re- 
fused to enter into the required contract, and is charged with 
procuring medicines for sale at ‘‘cut prices” by inducing 
tiidSe who have made the contracts to violate the restrictions. 
The complainant invokes the established doctrine that an 
actionable witmg is committed by one who maliciously inter- 
feres with a contract between two parties and induces one 
of them to break that' contract to the injuiy of the otto 
find tha;^ in the abaenCe of an ade[896]qaate remedy at lair^ 
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^ni^ble r^f will granif^ AngU t. CMoagOy St. 
MirmeapclKB Omaha HaiUDay Oo., 151 tj. S. iiBitterman 
V. LomavUle <6 Naehvitte BaSl/roaui-, 2^ TJ> S. 205. 

The prindpal question is as to tiie validity of the lestiieU 
ive agreements. 

preliminarily there are opposing contentions as to the 
construction of the agreements, or at least of that made with 
jobbers and wholesale dealers. The complainant intists that 
the “ consignment oontract ” contemplates a true consignment 
for sale for account of the complainant, and that those who 
make sales under it are the complainant’s agents and not its 
vendees. The court below did not so construe the agreement 
and considered it an effort “ to disguise the wholesale dealers 
in the madk of agency upon the theory that in that character 
one link in the system for the suppression of the ‘ cut rate’ 
business might be regarded as valid,” and that under this 
agreement ‘‘the jobber must be regarded as the general 
owner and engaged in selling for himself and not as a mere 
agent of another.” 164 Fed. Bep. 805. 

There are certain allegations in the bill which do not ac* 
cord with the complainant’s argument. Thus it is alleged 
that it “ has been and is the uniform custom ” of the com- 
plainant " to sell said medicines, remedies and cures to job- 
bers and wholesale druggists, who in turn sell and dispose 
of the same to retail druggists for sale and distribution to 
the ultimate purchaser or consumer.” And in setting forth 
the form of the agreement in question it is alleged that it 
was " required to be executed by all jobbers and wholesale 
druggists to whom your orator sold its aforesaid remedies, 
medicines and cures.” It is further stated that as a means 
of maintaining “said list of prices,” cards bearing serial 
identifying numbers are placed in each package of remedies 
“sold to jobbers and wholesale druggists.” But it is also 
aUegsd in the bill that under the provisions. [996>] of the 
contract the title to the medicines remained in the complain- 
ant “until actual sale in good faith to retail dealers, as 
thannn provided.” 

. ,,Tnnting to the agreonent itself, we find .tltotjt pmports 
to appoint the party with whom it is mad#, mm 9if the qom* 
^ainant’s “ wholesale distributing agents,^ Ukd It ia a^rtoll 
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fiikt eb&pliiiiuit, a8 pR>{)rietcir, sUdl ooiudgn to th« 
ajiiant **ior sale fdr account of said propiietor’* stldi 
l^oods as it may d^M necessary, “ the title thereto and prop* 
erty therein to be and remain in the proprietor absolutely 
until sold under and in accordance with the provisions hereof, 
and all unsold goods to be immediately returned to said 
proprietor on demand and the cancellation of this agree- 
ment.” Ihe goods are to be invoiced to the consignee at 
stated prices, which are the same as the minimum prices at 
which the consignee is allowed to sell. It is also agreed that 
the consignee shall faithfully and promptly account and 
pay to the proprietor the proceeds of all sales, after deduct- 
ing as full compensation * * * a commission of 10 per 
cent of the invoice value, and a further commisdon of 5 
per cent on the net amount of each consignment, after de- 
ducting the said 10 per cent commission, on all advances on 
account remitted within ten days from the date of any con- 
signment,” such advances, however, not to affect the title to 
the goods and to be repaid should the agreement be termi- 
nated and unsold goods, on which advances had been made, 
be returned. The consignee guarantees payment for all goods 
sold and promises “ to render a full account and remit the 
net proceeds on the first day of each month of and for the 
sales of the month preceding.” 

The consignee agrees “ to sell only to the designated retail 
agents of said proprietor as specified in lists of such retail 
agents furnished by said proprietor and alterable at the will 
of said proprietor.” A further provision permits sales ** only 
to the said retail or wholesale agents [397] of said proprie- 
tor, as per list furni^ed.” No time is fixed for the duration 
of the agreement. 

It is urged that the additional commission of 5 per cent 
is to induce, through the guise of “ advances,” payment for 
ihe goods before sales are made, and that unsold goods are 
to be returned only on the coniplainant’s demand and the 
cancellation of the agreement But the consignee is not 
imund to makes these “advances” and it is distinctly pro- 
vide tibat he itiiall not acquire title by making them. It is 
alsp^ i»id that the cdnsij^ee may, sell at prices higher thin 
those hht he is boimd by the agreement to account iik 
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^ proce^ of all sales ” less the stipulated oianinisrionei 
Nev is the provision as to the time for accounting and k- 
mittanoe of net proceeds to be regarded as inconsistent wiA 
agmcy, ^ absence of a lowing that in the ^ual trans- 
actions and accounts the consignee fras treated as sdling on 
his own behalf and paying as purchsser. 

If , however, we consider the consignment contract” as 
one which in legal effect provides for consignments of goods 
to he sold by an agent for his principal’s account, and that 
the toaor of the agreement as set forth must be taken to over- 
ride the inconsistent general all^ations to which we have 
referred, this alone would not be sufScient to support the bill. 

The bill charges that the defendant has unlawfully and 
fraudulently procured the proprietary medicines from the 
complainant’s “ wholesale and retail agents ” in violation of 
their contracts. But it does not allege that the goods pro- 
cured by the defendant from “ wholesale agents ” were goods 
consigned to the latter for sale. The description whole- 
sale agent ” refers to those who have signed the ’’ consign- 
ment contract” This contract, however, permits one “ whole- 
sale agent ” to sell to another wholesale agent” For all 
that appears, the goods procured by the defendant may have 
been purchased by the defendant’s [898] vendors from other 
wholesale agents. The bill avers that prior to the introduc- 
tion of the described system the defendant, a wholesale house, 
had dealt in the remedies and had purchased them from the 
complainant and from wholesale druggists and jobbers.” 
There is nothing in the bill which is inconsistent with sudi 
an actual course of dealing, permitted by the agreement 
itself, with respect to the wholesale dealers who have signed 
it. But the goods which one wholesale agent purchased frmn 
another wholesale agent would not be held for sale as con- 
signed goods belon^ng to the complainant and to be ac- 
counted for as such; and their sale by the wholesale d^ler, 
who had acquired title, would be made for his account 
imd not for that of the complainant The aUegajdpji^ pf ’&e 
fa^ and the plain purpose of the system of contrai^ |jc n<rt 
psolhit the ccmdusion that it was intended that VW^olesate 
dealers purchasing goods in this way should ha ; ^ ^ 

to aiy one at any price. Evidently it was not .ewa t eiti g^a i ^ 
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that the oraatrietitms of the system shoxdd be escaped in sacb 
a dmple manner. But if the restrictions of the “ consign- 
ment contract,” as to prices and vendees, are to be deemed 
■to apply to the sale of goods which one wholesale dealer has 
purchased from another, it is evident that the validity of the 
restrictions in this aspect must be supported on some other 
ground than that such sale is made by the wholesale dealmr 
as the agent of the complainant. The case presented by tiie 
bill cannot properly be regarded as one for inducing breach 
of trust by an agent. 

The other form of contract, adopted by the complainant, 
while described as a retail agency contract,” is clearly an 
agreement looking to sale and not to agen< 7 . The so-c^ed 
** retail ag^ts ” are not agents at all, either of the complain- 
ant or of its consignees, but are contemplated purchasers 
who buy to sell again, that is, retail dealers. It is agreed 
that they may purchase the medicines manuf399]factnred 
by the complainant at stated prices. There follows this stip- 
ulation: 

"In conidderatlon whereof eaid retail agent agrees In no ase to 
sell or furnish the said proprietary medicines to any person, firm or 
corporation whatsoeyer, at less than the full retail price as printed 
on the packages, without reduction for quantity ; and said retail agent 
further agrees not to sell the said proprietary medicines at any price 
to wholesale or retail dealers not accredited agents of the Dr. Miles 
Medial Company.” 

It will be noticed that the "retail agents” are not for- 
bidden to sell either to wholesale or retail dealers if these 
are "accredited agents” of the complainant, that is if the 
dealers have signed either of the two contracts the com- 
plainant requires. But the restriction is intended to apply 
whether the retail dealers have bought the goods from those 
who hdd under consignment or from other dealers, whole- 
sale or retail, who had purchased them. And in whidi way 
the "retail agents” who supplied the medicines to the de- 
fendant, had bou£^t them is not shown. 

The lull asserts complainant’s "ri|^t to maintain uid 
preserve the aforesaid system and method of contracts and 
sales adopted and established by it” It is, as we have seen, 
a syst^ of interlocking restrictunu by wbi<h the ccsnphunr 
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sediji to control not merely the prices at which its agmiti 
may aril its products, but the prices for all sales by all 
dealers at wh<de8ale or retail, whether purchasers or sub-pur- 
riiasi^ and tiius to fix the amount which the consumer shall’ 
pay, eliminating all competition. The essential features of 
sndi a i^ystem are thus described by Mr. Justice Lurton (then 
Circuit Judge), in the opinion of the Circuit Court of Ap- 
peals in the case of John D. Park dt Sons Oompanj/ ▼. San^ 
uet B. Bartman, 168 Fed. Rep. 24, 42 : 

"The contracting whideealere or Jobbers covenant that th^ will 
adl to no one who does not come with complainant’s license to bny, 
and that they win not sell [400] below a minimum price dictated by 
emeplalnant Next, all competition between retailers is destroyed, 
ter each such retailer can obtain his supply only by signing one of 
the. uniform contracts prepared for retallws, whereby he covenants 
not to s^ to anyone who proposes to sell again unless the buyer Is 
authorlxad In writing by the complainant, and not to sell at less than 
a standard price named In the agreement Thus all room for com- 
petition between retailers, who supply the public, is made Impossible. 
It these contracts leave any room at any point of the line for the 
usual play of competition between the dealers la the product marketed 
by complainant It 'Is not discoverable. Thus a combination between 
the manufacturer, the wholesalers and the retailers to maintain prices 
end stide competition has been brought about” 

That these agreements restrain trade is obvious. That, 
having been made, as t^e bill alleges, with “ most of the job- 
bers and wholesale druggists and a majority of the retail 
dmggists of the country” and hairing for their purpose the 
control of the entire trade, they relate directly to interstate 
as well as intrastate trade, and operate to restrain trade or 
commerce among the several States, is also clear. Addyston 
/’tips Steel Co. v. United States, ItS U. S. 211; Bemeni v. 
NatUmai Jlarrovi Co., 186 U. S..p. 92; Montagw <6 Co. v. 
Lowry, 198 U. S. 88; Swift <6 Co. v. United States, 196 U. S. 

m. 

But it is inristed that the restrictions are not invalid eithei^ 
at common law or under the act of Congress of July 2, 1890, 
ei;047, 26 Stat. 209, upon the following grounds, whidt may 
It’ tidten to embrace the fundamental contentions for thd 
oomplidnBnt: (1) That the restricdons are valid because they 
ealato. to proprietary medicines manufactured under a Seerel 
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proce os ; 4 mJ (2) t&st, apart from this, a manufadurtir is 
entitlad to control the prices on all sales of his own products. 

First The first inquiry is whether there is any dis-f401] 
fiction, with respect to such restrictions as are here pre- 
sented, between the case of an article manufactured by the 
owner of a secret process and that of one produced under 
ordinary conditions. The complainant urges an analogy to 
rights Secured by letters patent Bemant r. National Harrov) 
C&mpmy^ 186 U. S. 70. In the case cited, there were li- 
censes for the manufacture and sale of articles covered by 
letters patent with stipulations as to the prices at which the 
licensee should sell. The court said, referring to the act of 
July 2, 1890 (pp. 92, 93) : 

“But that statute clearly does not refer to that kind of restraint 
of Interstate commerce which may arise from reasonable and legal 
conditions imposed upon the assignee or licensee of a patent by ttie 
owner thereof; restricting the terms upon which the article may 
be used and the price to be demanded therefor. Such a constnio- 
tlon of the act we have no doubt was never contemplated by Its 
framera” 

But whatever rights the patentee may enjoy are derived 
from statutory grant under the authority conferred by the 
Constitution. This grant is based upon public considera- 
tions. The purpose of the patent law is to stimulate inven- 
tion by protecting inventors for a fixed time in the advan- 
tages that may be derived from exclusive manufacture, use 
and sale. As was said by Chief Justice Marshall in Orant 
V. Raymond, 6 Pet. 241-243: 

"It is tbs reward stipulated for the advantages derived by the 
public for me exertl<ms of the IndlviduaJ, and is intended as a stimu- 
ins to those exertiona * * * The public yields nothing which it has 
not agreed to yield; it receives all which it has contracted to receive. 
The full benefit of the discovery, after its enjoyment by the discoverer 
fief fburteea years, is preserved; and for bis exclusive enjoyment of 
it dmUig that time the public faith is pledged. • « • The great 
object and: iatention of the act to to secure to the public the advaa- 
tagnato be derived from the discoveries of individual^ and the laesiif 
it. amploya are the oom(40S]pensation made to those inmviduato 
(br ^e Onto and labor devoted to these discoveries, by the exclusive 
t^iJit to nain^ use and adl, the things dtocovoed for a limited timo** 
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The cxmpUiiiant has no statntory grant. So far ss np- 
peus, there are no letters patent relating to the remedies in 
question. The complainant has not seen fit to make the dis- 
dwure required by the statute and thus to secure the prir* 
ileges it confers. Its case lies outside the policy of the patent 
law, and the extent of the right whidi that law secures is 
not here involved or determined. 

The complainant relies upon the ownership of its secret 
process and its rights are to be determined accordingly. 
Any one may use it who fairly, by analysis and experiment, 
discovers it. But the complainant is entitled to be pro- 
tected against invasion of its right in the process by fraud or 
by breadi of trust or contract Taber v. 118 N. Y. 

36; Chadwick v. CoveU, 151 Massachusetts, 190. The secret 
process may bo the subject of confidential communication 
and of sale or license to use with restrictions as to territory 
and prices. Fowle v. Park, 131 U. S. 88. A similar prin- 
dple obtains with respect to the confidential communication 
of quotations collected by a board of trade. Board of 
Trade v. Christie GrcAn <& Stock Co., 198 U. S. 236. 

Here, however, the question concerns not the process of 
manufacture, but the manufactured product, an article of 
commerce. The complainant has not communicated its 
process in trust, or under contract, or executed a license for 
the use of the process with restrictions as to the manufac- 
ture and sale by the licensee to whom the communication 
is made. The complainant has retained its secret which 
apparently it believes to be undiscoverable. Whether its 
remedies are sold or unsold, whether the restrictions as to 
future sales are valid or invalid, the complainant’s secret 
remains intact. That the complainant may rightfully ob- 
[408]ject to attempts to discover it by fraudulent means, 
or to a breach of trust or contract relating to the process, 
does not require the o(Hiclusi<Hi that it is mititled to establish 
lesteictions with respect to future sales those iriiopnrchasa 
its manufactured product. It is said that the ranedies 
** ^body ” the secret. It would be more oorrect to say tiiat 
they are manufactured according to the seorc^ process end 
do not constitute a communication of it. It is also urged 
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tlwt as the proccGB is secret no one else can manu&otuie 
^e article. But this argument rests on monopoly of pith 
duction and not on the Beency of the process or the par- 
ticular fact that may confer that monopoly. It implies 
that, if for any reason monopoly of produ^ion ezis^ it 
carries with it the right to control the entire trade of the 
produced article and to prevent any competition that other- 
wise might arise between wholesale and retail dealers. The 
principle would not be limited to secret processes, but would 
extend to goods manufactured by any one who secured 
control of the source of supply of a necessary raw material 
or ingredient. But, because there is monopoly of producticm, 
it certainly cannot be said that there is no public interest 
in maintaining freedom of trade with respect to future sales 
after the article has been placed on the market and the 
producer has parted with his title. Moreover, every manu- 
facturer, before sale, controls the articles he makes. With 
respect to these, he has the rights of ownership i^^d his 
dominion does not depend upon whether the process of 
manufacture is known or unknown, or upon any special 
advantage he may possess by reason of location, materials 
or efficient. The fact that ihe market may not be supplied 
with the particular article, unless he produces it, is a practi- 
cal consequence which does not enlarge his right of property 
in what he does produce. 

If a manufacturer, in the absence of statutory privilege, 
has the control over the sales of the manufactured article, 
[ 404 ] for which the complainant here contends, it is not 
because the process of manufacture is kept secret. In this 
respect, the maker of so-called proprietary medicines, nn- 
patent^, stands on no different footing from that of other 
manufacturers. The fact that the article jis represented to 
be curative in its properties does not justify a restriction of 
trade which would be unlawful as to ccanpositimis designed 
for other purposes. 

Second. We come, then, to the see<md question, wheUier 
the complainant, irrespective of the secrecy of its process, is 
entitled to maintain the restrictions by virtue of the fact 
Chat th^ relate to products of its own manu&etura. 
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fbetorer nklay itudce end sell^ or not, as be diooses, be mey 
aflbc obtfditions as to the use of the article or as to toe prices 
at which purchasers may dispose of it. The propriety of 
the restraint is' sought to be derived from the lit^y of toe 
producer. 

But because a manufacturer is not bound to make or sell, 
it does not follow that in case of sales actually made he may 
impose upon purchasers every sort of restriction. Thus a 
general restraint upon alienation is ordinarily invalid. “ The 
right of alienation is one of the essential incidents of a right 
of general property in movables, and restraints upon aliena- 
tion have been generally regarded as obnoxioiis to public 
policy, which is best subserved by great freedom of traffic in 
such things as pass from hand to hand. Qeneral restraint 
in the alienation of articles, things, chattels, except when a 
Very special kind of property is involved, such as a slave or 
an heirloom, have been generally held void. ‘ If a man,’ says 
Lord Coke, in Coke on Littleton, section 360, ‘ be possessed of 
a horse or any other chattel, real or personal, and give his 
whole interest or property therein, upon condition that the 
donee or vendee shall not alien the same, the same is void, 
because his whole interest and property is out of him, so as 
he hath [405] no possibility of reverter; and it is against 
trade and traffic and bargaining and contracting between 
man and man.’ ” Park v. Hartman, supra. See also Gray 
on Restraints on Alienation, §§ 27, 28. 

Kor can the manufacturer by rule and notice, in the ab- 
sence of contract or statutory right, even though the restric- 
tion be known to purchasers, fix prices for future sides; It 
has been held by this court that no such privilege exists under 
the copyright statutes, although the owner of the copyright 
has the sole right to vend copies of the copyrighted produc- 
tion. Bobts-HeniO, Co. v. Straus, 210 IT. S. 889. There 

toe court said (p. 861) : 

** ovmer of the copyriglit la this case did sell copies of the book 
la w ^ w pties and at a price satlsnictoiy to It It has eXerclsrt the 
ib’ vend. What the complainant contends fer eashraces not only 
the rlidit to sMI the iNVleA hut to' qualify the ttOe eC a fntan paw 
by the reservation of the right to have the remedies of too 
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(^finto acalnit an jaftiogw baeanaa of tba pctntaS aiottca ot 4ta pai> 
poae ao to do onleas tte pnrchaaer adla at a price fixed In the notice. 
To add to the right of exelnalTe aale the authority to control all 
future retail aales, by a notice that aneh aalea mnat be made at a fixed 
aum, would give a right not Included in the terma of the atatutek and, 
In our rlew, extend Ita opoatlon, tv eonatmctlon, beyond Ita mean- 
ing; whmi Interpreted with a view to aacertalnlng the leglalatlTe In- 
tent In Ita mmctmenf 

It will hardly be contended, with respect to such a matter, 
that the manufacturer of an article of commerce, not pro- 
tected by any statutory grant, is in any better case. See 
Toddy Co. T. Steriotu ^ Co. (1904) , 1 Ch. 364 ; McGrutAer 
V. PUeAer (1904), 2 Ch. 306; Carat v. Htdl t6 Lyon Co., 179 
Massachusetts, 688. Whatever right the manufacturer may 
have to project his control beyond his own sales must depend, 
not upon an inherent power incident to production and 
original ownership, but upon agreement. 

[406] With respect to contracts in restraint of trade, the 
earlier doctrine of the common law has been substaptially 
modified in adaptation to modem conditions. But the public 
interest is still the first consideration. To sustain the re- 
straint, it must be found to be reasonable both with respect 
to the public and to the parties and that it is limited to what 
is fairly necessary, in the circumstances of the particular 
case, for the protection of the covenantee. Otherwise re- 
straints of trade are void as against public policy. As was 
said by this court in Gibba v. Baltimore Goa Co.^ 130 U. S. 
p. 409: 

"The dedalon In MttohtH t. Revnolda, 1 P. Wma 181; S. O., Smith’s 
Toein g Gases, 407, 7th Eng. ed, ; 8th Am. ed. 768, Is the foundation 
of the rule In rrtatlon to the invalidity of contracts In restraint of 
trade; but as It was made under a condition of things, and a state of 
society, dlfferoit from those which now prevail, the rule laid down 
is not regarded as indexible, and has been considerably raodifled. 
Public welfare la first considered, and if it be not Involved, and the 
restraint upon one party is not greater than protection to the oth«r 
party recnlxes, the contract may be sustained. The question is, 
whether; under the particular drcumstances of the case and the nature 
of the partieular contract Involved In It, the contract Is, or Is not, un- 
reasonable. 'RoutOUnt V. RoMtton, 14 Ch. D. 861; Loa/thOt ' Qkffk Go, 
T. Xorsow*. li B. f Bq. 848." 
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" The true vievr at the ptesent time,” said Lord Maenagh- 
ten in Nordenfeit '9, Uaadimr-Nordenifdt <6c. Oo,^ 1904, A. C. 
p, 666, ** I think, is this: The puUic have an interest in every 
person’s carrying on his trade freely: so has the individual. 
All interference with individual liberty of action in trading, 
and all restraints of trade of themselves, if there is nothing 
more, are contrary to public policy, and therefore void. That 
is the genend rule. But there are exceptions: restraints of 
trade and interfermice with individual lib^y of action may 
be justified by the special [407] circumstances of a particu- 
lar case. It is a sufficient justification, and indeed it is the 
only justification, if the restriction is reasonable — reasonable, 
that is, in reference to the interests of the parties concerned 
and reasonable in reference to the interests of the public, so 
framed and so guarded as to afford adequate protection to 
the party in whose favor it is imposed, while at the same 
time it is in no way injurious to the public.” 

The present case is not analogous to that of a sale of good 
will, or of an interest in a business, or of the grant of a right 
to use a process of manufacture. The complainant has not 
parted with any interest in its business or instrumentalities 
of production. It has conferred no right by virtue of which 
purdiasers of its products may compete with it. It retains 
complete control over the business in which it is engaged, 
manufacturing what it pleases and fixing such prices for its 
own sales as it may desire. Nor are we dealing with a single 
transaction, conceivably unrelated to the public interest. The 
agreements are designed to maintain prices, after the ann- 
plainant has parted with the title to the articles, and to pre- 
vent competition among those who trade in them. 

. The bill asserts the importance of a standard retail price 
and alleges generally that confusion and damage have re- 
sulted from sales at less than the prices fixed. But the ad- 
^ntage of established retail prices primarily concerns the 
dealers. The enlarged profits which would result from ad- 
herence to jhe established rates would go to them apd imt to 
the complainant. It is through the inability of the favored 
dealers to realize these profits, on account of : the described 
competition, that the complainant works out its alleged in- 
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jmy. If there be an sfiTaotage to e manufedmzer in. the 
maintenance of fixed retail prices, the question remains 
whether it is one which he is entitied to secure by agreements 
restricting the freedom of trade on the part of dealers who 
own what they [408] seU. As to this, the complainant can 
fare no better with its plan of identical contracts than could 
the dealers themselves if thiey formed a combination and 
endeavored to establish the same restrictions, and thus to 
achieve the same result, agreement with each other. If 
the immediate advantage they would thus obtain would not 
be sufficient to sustain such a direct agreement, the asserted 
ulterior benefit to the complainant cannot be regarded aa 
sufficient to support its system. 

But agreements or combinations between dealers, having 
for their sole purpose the destruction of competition and 
the fixing of prices, are injurious to the public interest and 
void. They are not saved by the advantages which the 
participants expect to derive from the enhanced price to 
the consumer. People v. Sheldon, 189 N. Y. 251; Jrtdd v. 
Harrington, 189 N. Y. 105; People v. Milk Exchange, 145 
N. Y. 267; United States v. Addyeton Pipe <& Steel Oo^ 
85 Fed. Bep. 271 ; on app. 175 U. S. 211 ; Montague dk Oo. 
V. Lowry, 198 U. S. 88; Chapin v. Brown, 88 Iowa, 156; 
Craft V. MoConoughy, 79 Illinois, 846; W. II. Hill Co. v. 
Gray <& Worceater, 127 N. W. Rep. (Mich.) 808. 

The complainant’s plan falls within the principle which 
condemns contracts of this class. It, in effect, creates a 
combination for the prohibited purposea No distinction 
can properly be made by reason of the particular character 
of the commodity in question. It is not entitled to special 
privilege or immunity. It is an article of commerce and 
the rules concerning the freedom of trade must be held to 
apply to it. Nor does tiie fact that the margin of freedom 
is reduced by the control of production make the protection 
of what remains, in such a case, a negligible matter. And 
where ooinmodities have passed into the channels of trade' 
and are owned by dealers, the validity of agreements to 
piqvent omqwtitiim and to maintain prices is not to be deter' 
mih^. by the drramstanoe whether they were produced hf 
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seTierftl maiuifMtiirers ot bj oqa, [408] or whether thej 
wwe piOTioody owned by one or many. The complain*^ 
ant having 8(^d its product at prices satisfactory to itself, 
the public is entitled to whatever advantage may be derived 
frmn' competition in the subsequent traffic. 

Hie questions involved were carefully considered and the 
decisions reviewed by Judge Lurton in delivering the opin- 
ion of the Circuit Court of Appeals in Park v. Hartman, 
supra, and, in following that case, it was concluded below 
that the restrictions sought to be enforced by the bill were 
invalid both at common law and under the act of Congress 
of July 2, 1890. We think that the court was right. 

The allegations of the bill as to the labels and cartons used 
1^ the complainant are evidently incidental to the main 
(ffiarge as to the procurement of violation of the restrictions 
as to prices and vendees contained in the agreement; and 
failing as to this no case is made for relief with respect to 
the trade-marks, which are not shown to have been infringed. 

Judgment affirmed. 

Mr. Justice Lxtbton took no part in the consideration and 
decision of this case. 

Mr. Justice Holmes, dissenting. 

This is a bill to restrain the defendant from indudng, 
by corruption and fraud, agents of the plaintiff and pur- 
chasers from it to break their contracts not to sell its goods 
below a certain price. There are two contracts concerned. 
The first is that of the jobber or wholesale agent to whom 
the plaintiff consigns its goods, and I will say a few words 
about that, although it is not this branch of the case that 
induces me to speak. That they are agents and hot buy- 
ers I understand to be conceded, and I do not see how it 
[410] can be denied. We have nothing before us but the 
fpnn and the alleged effect of the written instrument, and 
l^y both are express that the title to the goods is to rmnain 
in^^e plaintiff until actual sale as permitt^ by the contract 
'So itx as this contract limits the autiiqnty of the a^;mts' 
as agents I do not understand its vali^ty to t)e 
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But it is construed also to permit the purchase of medionie 
by consignees from other consignees, and to make the sped* 
fication of prices applicable to goo^ so purdiased as well 
as to goods consigned. Hence when the bill alleges that tlw 
defendant has obtained medicine from these agents by induc- 
ing them to break their contracts, the allegation does not 
require proof of breach of trust by an agent, but would be 
satisfied by proving a breach of promise in respect of goods 
that the consignee had bought and owned. This reasoning 
would have been conclusive in the days of Saunders if the 
construction of the contract is right, as I suppose that it is. 
But the contract as to goods purchased is at least in the 
background and obscure; it is not the main undertakmg that 
the instrument is intended to express. I should have thought 
that the bill ought to be read as charging the defendant with 
inducing a breach of the ordinary duty of conngnees as 
such (Swift <6 Co. v. United States, 196 U. S. 876, 896), 
and, therefore, as entitling the plaintiff to relief.' Angh 
V. CMeago, St. Paul, Minneapolis <6 Omaha By. Co., 161 
U. 8. 1. 

The second contract is that of the retail agents, so called, 
being really the first purchasers, fixing the price below which 
they will not sell to the public. There is no attempt to at- 
ta(h a contract or condition to the goods, as in Bobbs-MerrUl 
Co. V. Straus, 210 U. S. 889, or in any way to restrict ded- 
ings with them after they leave the hands of the retail men. 
The sale to the retailers is made by the plaintiff, and the only 
question is whether the law forbids a purchaser to oontraet 
with his vendor that he will not sell [411] below a certain 
price. This is the important question in this case. I suppose 
that in the case of a single object such as a painting or a 
statue the right of the artist to make such a stipulation hardly 
would be denied. In other words, I suppose that the teoacm 
why the contract is held bad is that it is part of a sdieme 
mnlmtcing other similar contracts each of whidi applies to a 
number of similar things, with the object of fixing a gelneihl 
mariret price. This reason seems to me inadequate in tiw 
cue before the court. In the first place by a sli^t dtahg0 
in the Imnn of the oontraet the plaintiff can aooom^iih 
96826"--vol4-17 8 



ft! aw vnnxt) STATBS, lit. 

ECOUm, diMMUtlllft 

nralt in a way fliat would be b^ond succeesfol attadk. If 
it should nutke the retail dealers also agents in law as well 
as in name and retain the title until tiie goods left their 
hands I cannot conceive that even the present enthusiasm for 
regulating the prices to be charged by other people would 
deny tliat the owner was acting within his rights. It seems 
to me that this consideration by itself ought to give us pause. 

But I go fiiither. There is no statute covering- the case; 
there is no body of precedent that by ineluctable logic re- 
quires the condlusion to whidi the court has come. The 
conduaimi is reached by extending a certain conception of 
public policy to a new sphere. On such matters we are in 
perilous country. I think that, at least, it is safe to say that 
the most enlightened judicial poliqr is to let people manage 
their own business in their own way, unless the ground for 
interference is very dear. What then is the ground upon 
which we interfere in the present casef Of course, it is not 
the interest of the producer. No one, I judge, cares for that. 
It hardly can be the interest of subordinate vendors, as there 
seems to be no particular reason for preferring them to the 
originator and first vendor of the product. Perhaps it may 
be assumed to be the interest of the consumers and the pub- 
lic. On that point I confess that I am in a minority as to 
larger issues than [41S] are concerned here. I think that we 
greatly exaggerate the value and importance to the public 
of competition in the production or distribution of an arti- 
de (here it is only distribution) , as fixing a fair price. What 
really fixes that is the competition of conflicting desires. We, 
none of us, can have as much as we want of all the things 
that we want Therefore, we have to dioose. As soon as 
the price of something that we want goes above the point at 
which we are willing to give up other things to have that, 
we cease to boy it and buy something dse. Of course, I am 
qieaking of things that we can get along without. There 
may be necessaries that socmer or lator must be dealt with lit» 
‘short rations in a shipwred:, but they are not Dr. Mites’s 
niedidnes. With regard to things like the latter it seems to 
me that the point of most profitable returns marks the eqnilib- 
dum df sodsl desires and determines the fair j^ice in the 
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mIj Mnae in whidi I can find meaning in those wmrdsi The 
Dr. Miles Medical Company knows better than we do what 
will enable it to do the best business. We most assume its 
retail price to be reasonable, for it is so alleged and the case 
is here on demurrer ; so I see nothing to warrant my assuming 
that the public will not be served best by the company being 
allowed to carry out its plan. I cannot believe that in the 
long run the public will profit by this court permitting 
knaves to cut reasonable prices for some ulterior purpose 
of their own and thus to impair, if not to destroy, the pro- 
duction and sale of articles which it is assumed to be desirable 
that the public should be able to get. 

The conduct of the defendant falls within a general pro- 
hibition of the law. It is fraudulent and has no merits of 
its own to recommend it to the favor of the court. An in- 
junction against a defendant’s dealing in non-transferable 
round-trip reduced rate tickets has been granted to a rail- 
road company upon the general principles of the law protect- 
ing contracts, and the demoralization of rates has [413] been 
referred to os a special cirramstance in addition to the gen- 
eral grounds. Bittennan v. LouisviUe <& Nashville R. B, t7o., 
207 U. S. 206, 222, 223, 224. The general and special con- 
siderations equally apply here, and we ought not to disre- 
gard them, unless the evil effect of the contract is very plain. 
The analogy relied upon to establish that evil effect is that 
of combinations in restraint of trade. I believe that we have 
some superstitions on that head, as I have said; but those 
combinations are entered into with intent to exclude others 
from a business naturally open to them, and we unhappily 
have become familiar with the methods by which they are 
carried out I venture to say that there is no likeness be- 
tween them and this case. Jayne v. Loder^ 149 Fed. Rep. 21, 
27; and I think that my view prevaila in England. EUi- 
Sons <t Co, v. Carnngion db Son, Limited [1901], 2 
Ch. 276. See Oarst v. Harris, 177 Massachusetts, 72; Ocarst, 
V. 187 Massachusetts, 144. ' I think also that the im- 

portan^ off the question and the popularity of what I deem 
nustwiii notions makes it my duty to eamreas my 'new in 
Qiia dissent. ■ 
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(Circuit Court of Appeals* Sixth Clrcait March 7, lOU.) 

[ia6 Fed. Rop.* 68.1 

Mohopolies (112)— Federal Anti-Trust Act — Gonstruotion and 
SooPB.— The sale of a business and the good will pertaining to it, 
and an agreement, within reasonable limitations as to time and 
territory, not to enter into competition with the purchaser, when 
made as a part of the sale of the business, and not as a device to 
control commerce, la not within the federal anti-trust law of July 2, 
3800 (chapter 647, 26 Stat 209 [U. S. Comp. St 1001, p. 8200]), but 
such act renders unlawful every contract combination or con- 
spii'acy which directly or necessarily operates in restraint of trade 
between the states without regard to the form which the trans- 
action takes.* 

[Ed. Note. — ^For other cases, see Monopolies, Cient Dig. 1 10; Dec. 
Dig. I 12.] 

164] Monopolies (I 16) — Federal Antx-Trust Act— Illegal (}on- 
TRAOTS — ^I4BASE OF VESSEL. — ^Libelant and respondent were both 
owners of steamers running regularly between Detroit and Toledo, 
and for a number of years had oi^rated under a pooling arrange- 
ment which gave them a monopoly. At the expiration of such 
arrangement, libelant sold one of its boats and leased the other to 
respondent for a term of three years to be run between such two 
points, and at the same time transferred its good will, and agreed 
not to engage in competition during the term. The rental reserved 
was more than the keamer could have earned operated indep^d- 
ently. ITeld, on the evidence, that the dominant purpose of the 
parties was to enable respondent to maintain its monopoly of the 
business, and that the lease was void as in violation of Shearman 
Anti-Trust Law July 2, 1800, c. 647, 26 Stat. 209 (U. S. Comp. St. 
1901« p. 8200), and rent could not be recovered thereon. 

[Bd. Note.— For other cases, see Monopolies, Cent Dig. I 12; 
Dec. Dig. 1 16.] 

Sevbrbns, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for 
the Eastern District of Michigan. 

Suit in admiralty by the Darius Cole Transportation Cpm- 
]^ny against the White Star Ldnia Decree f or imponden^ 
r ind libelant appeals. Affirmed. 

• Syllabus copjrighted, 1911, by West PublUhing Company. 
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F. 0, Harvty {J. J\ Speed, of counsel), frar appdlant. 

Oray and C^ray, for appellee. 

Before Sbvxbxns, Wabhinoton, and Ekapfun, Circuit 
Judges. 

Kvatpem, Circuit Judge. 

This is an appeal from a decree dismissing the libel filed 
appellant for tiie recovery of two installments of rent 
upon a lease of the steamer IdUvMd; the decree being based 
upon the ground that the contract of lease was void as being 
in restraint of trade under the Sherman Anti-Trust Law 
(Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St 1901, 
p. 3200]). The lease was made March 8, 1900, for a term 
of three years, at an annual rental of $13,000, with a pro- 
vision for the substitution (without additional rental), dur- 
ing a portion of the season, of the steamer ArundeU^ owned 
by appellant, and then engaged during a short season in navi- 
gating Lake Ontario, and with further provision for the use 
of the ArvndeU by appellee (in connection with the Idle- 
w3d) for another portion of the season, at the option of 
appellant at an added rental. The Idleioild was to be run 

as a passenger and packet freight steamboat between Port 
Huron and Detroit, Michigan, and Toledo, Ohio, and upon 
any portion of said route,” and in connection with the lessee’s 

other steamers in the passenger and packet freight business 
on the river and lakes between Port Huron, Michigan, and 
Toledo, Ohio.” By the eleventh paragraph of the charter 
the lessor ** agrees to surrender to the party of ^e second 
part all of the good will of the ‘ river business,’ so-called, that 
may be controlled by it, and to that end agrees not to enter 
into competition with the party of the second part upon the 
routes herein named, and not to operate any of its vessels or 
any vessel [66] whatsoever on tiie said routes between De- 
troit and Port Huron or between Detroit and Toledo during 
the period of the said three years.” 

1. It is wdl settled that tiie sale of a bnmneoo, and the 
suriandMr of the good will pwieining to that bnahieas, end 
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an agreement thereunder, within xeaaonable limitadons ae to 
time and territory, not to enter into competition with the 
purdiaser, when made as part of the sale of the business, 
and not as a device to control commerce, is not within the 
federal anti-trust law. United State* v. Trane-Jdmown 
Freight J.M’n, 166 U. S. 290, 829, 17 Sup. Ct. 540, 41 L. Eld. 
1007 ; UnUed States v. Joint Trajfto Asfn^ I7l U. S. 505, 568, 
19 Sup. Ct. 25, 48 L. Ed. 259; Bement v. National Harrow 
Co.y 186 U. S. 70, 92, 22 Sup. Ct. 747, 46 L. Ed. 1058; Oin- 
omnati Packet Co. v. Bay^ 200 U. S. 179, 185, 26 Sup. Ct 208, 
50 L. Ed. 428 ; Fisheries Co. v. Lennen (C. C.) 116 Fed. 217 ; 
Davis V. A. Booth <& Co. (6th Circuit) 181 Fed. 31, 65 C. 
C. A. 269. 

On the other hand, it is equally well settled that the fed* 
end anti-trust law forbids every contract, combination, or 
coni^iracy which directly or necessarily operates in restraint 
of tiinde between the states without regard to the form which 
the transaction takes. Northern Securities Co. v. United 
States^ 193 U. S. 197, 831, 24 Sup. Ct 436, 48 L. Ed. 299; 
Chesapeake dk Ohio Fuel Co. v. United States, 115 Fed. 610, 
619, 620, 53 C. C. A. 256, 265, 266; Clark v. Needham, 125 
Mich. 84, 85, 87, 88 N. W. 1027, 61 L. K. A. 786, 84 Am. St 
Bep. 559. See, also, cases cited in Bigelow v. Calumet <6 
Heda Min. Co. (C. C.) 155 Fed. 869, 874. 

2. The determination of this case most therefore turn upon 
the answer to the question whether the restraint imp^ed 
was merely incidental to the lease, or whether, on the othw 
hand, the lease was a device to control interstate commerce ; 
in otW words, upon the dominant purpose of the parties in 
making the lease. This is a question of &ct, to be deter- 
mined from all the circumstances of the case. The qoeeti<m 
as presented here is in some respects novel, and is not en- 
tirdy easy of solution. The oral evidence was taken in open 
court, and consisted -of the testimony of the representatiTss 
of the respective parties who, on behalf of their fuincipals, 
negotiated the lease in question. Upon a careful omuddera- 
tion of this testimony, in connection with the documentary 
etideooe, and giving due comdderation to the opportunity 
possessed by the trial judge to determine the wrij^ In 
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giTen the testimony of the witnesses, we are disposed to agree 
with the otmdusimi reached by the court below, that the 
agreement violates the federal anti-trust law. Among the 
important considerations which lead to this oondusion are 
these: 

For 12 years previous to the making of the lease in ques- 
tion a monopoly of river and lake transportation between 
the points nam^ in the charter party in question had been 
maintained under a pooling arrangement between the own- 
ers of the respective lines of boats, induding the parties 
to this litigation, with the exception of one year, during 
which there was a division of territory. During the years 
1897, 1898, and 1899 there wo^ four companies in the pool. 
<By the time this pooling arrangement expired, two of the 
four parties had disposed of their interests to the other two, 
who became the parties to the 1900 [66] arrangement in 
question, the libdant having made a sale on credit of one 
of its boats and the respondent having acquired a third boat 
The arrangement of 1897 to 1899 was hdd by the Supreme 
Court of Michigan, in a suit brought by appellee here against 
the remaining parties to the agreement, for contribution on 
account of a recovery for personal injuries, to be an uiJaw- 
ful combination under the federal anti-trust law. yfhite 
Star Line v. Star Line of Steamers et al., 141 Mich. 604, lOS 
N. W. 185, 118 Am. St Bep. 551. It is conceded here that 
the agreement of 1897. to 1899 was in violation of that law, 
and it is apparent that the object of the an-angement for 
the entire period between 1888 and 1899 was a monopoly of 
the traffic in question. We cannot regard this fact as im- 
material in arriving at a determination of the dominant pur- 
pose of the parties in making the lease. In our opinion the 
previous relations of the parties, while not necessarily con- 
trolling, furnish a valuable sidelight upon the purpose of 
the agreement here in question. The cftse before us must be 
determined upon its own peculiar facts. The distinct judge 
seems to have reached the conclusion that the object of the 
appellee in diartering the Idleunld visa to eliminate appel- 
lants competition, and that in making the charter he ** aimed 
at the same control of the traffic which be had before,” and 
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the appeUant entered into tiie contract witii the knowl^ 
edge of its purpose and effect as restraining competition. 
The dbiarter for the years 1900 to 1902, which is before us, 
p^uoed the result accomplished by the arrangemmits be- 
tween 1888 and 1899 and was intended to do so. The dis- 
trict judge found as a fact that the rentals paid for the use 
of the Idlemld were greatly in excess of the earnings of that 
steamer. We think the testimony sustains that condusion. 
While there is some conflict of testimony, we think it a rea- 
sonable deduction that the annual rental fixed was practically 
an average of the annual earnings of the IdlewUd during the 
12 years’ existence of the pooling arrangement, and that this 
amount was about $4,000 greater per year than the IdlewUd 
was able to earn, except as her share of the earnings under 
practically complete monopoly of this traffic. Indeed, the 
appellee’s manager testified : 

"From an earning standpoint. In the hands of anybody, she (the 
JHewtU) perhaps was worth only |0>000, but In our hands and to do 
away with opposition, she was worth |13,000 to ua” 

It is urged that the IdlewUd could not hare competed with 
the appellant’s three boats, and that the former must there- 
fore, had this lease not been made, have remained out of 
commission. But we are not satisfied that such is the case. 
Indeed, as we understand the record, appellant’s manager 
cimceded that he might have used the IdlewUd on the route 
between Detroit and Toledo; and it is by no means dear that 
appellant would have experienced any difficulty in supple- 
menting the IdlewUd with another boat, if necessary to main- 
tain competition. There is also evidence that appellant’s 
manager had, or daimed to have, such competition in mind 
if the lease in question were not made. 

If it was the dominant purpose of both parties, when mak- 
ing the lease, to preserve the monopoly which they had par- 
tidpated in creat[67]ing, and in maintaining for a period 
of yeara,^tiie contract was, in our judgment, none the less 
invalid, from the fact that the lessor, instead of receiving for 
the use of the boat a diare of the profits of a pool, obtained 
as Sichuri rental an amount whidi experience in the pool 
diOiwtd was the avwage annual earnings assigned to the boat 
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in i|a«8l3(m— «n amount materially lavger than the boat omild 
haire itself earned while operated under the lease. 

This must be so unless we are prepared to hold that a omn^ 
bination made for the purpose of maintaining a monop<dy is 
made lawful by the fact that the rental of one of the boats 
used in the combination was fixed in amount. Gan it make 
any difference with the result that the lessor did not propose 
the insertion of stipulaticms against competition, if he knew 
that the object of the lessee was to effect a continuance of 
the monopoly which had been maintained by the participa- 
ti<m of the parties up to that time, and that such would be 
its effect, and approved of such result, knowing that it, as 
lessor, was receiving a rental whidi could only be paid be- 
cause of the securing of such monopoly? 

In view of the circumstances which have been just stated, 
did the form the transaction took make it any less a contract 
in restraint of trade? Should not in such case the dominant 
purpose of both parties be held to be to restrain commerce? 

In United States v. Trans-Missouri Freight Ass'n and in 
United States v. Joint Trafflc Ass\ supra, is found language 
sustaining the inference that a lease and sale stand upon the 
same basis. It must be conceded that these is no necessary 
difference between rules pertaining to sales and leases. It 
seems obvious, however, that a lessor may have a greater in- 
terest in creating and maintaining a monopoly than a vendor 
from the fact that on the terminatiim of the lease the lessor, 
as the owner of boats suitable for the traffic in question, 
would be interested in the existence of as little competition 
as possible. The fact that, as we understand the record, 
appellant did engage in the river and lake traffic in question, 
upon the expiration of the diarter under consideration, lends 
cqlor to the view that it was to appellant’s interest to main- 
tain the same arrangement in which it had participated dur- 
ing the years previous to the diarter in question. The fact 
that the parties did not renew their arrangement oa the ex- 
pimtion of this diarter is not significant, for by the time it 
hed^expired the parties were in litigation, first, in the suit in 
tiie; state court referred to, and, second, by the institution of 
ti^ preeent spit for rental under the duster in questieu 
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b«r»-4n whidi eases the ^pioeal defenses were made that 
the respectiTe agreements were in oontrarention of the fed* 
eral statutes. It is to be noted, as of some pertinmiey^ that 
by thefifth paragraph of ihe lease appellee specifically agreed 
that the leased boat should be operated in connection with 
his other steamers over the same routes whidi had been so 
controlled by the parties for many years preceding. 

The theory on which stipulations against competition in 
connection with bona fide sales have been held not to violate 
the federal anti-trust law is that sudi restraint is no greater 
than required for ihe protection of the legitimate interests 
of the vendee, and that such restraint is therefore merely in- 
cidental to the main purpose, to wit, the sale and purchase. 
See Vmted States v. Trans-Missouri Freighi Asifn; United 
|68] States v. Joint Traiflo Ass'n; Bement v. NaUondl Har- 
rov) Co.; Cmevnnati Pa/sket Co. v. Bay; Davis v. A. Booth 
<fi Oo.^ heretofore dted. 

On the other hand, if the restraint imposed is greatmr than 
necessary to afford a fair protection to the legitimate inter- 
ests of a vendee or lessee, the contract is rendered void. 
Shawnee Compress Co. v. Anderson^ 209 U. S. 423, 425, 28 
Sup. Ct. 572, 52 L. Ed. 865. The same test has been recog- 
nized by this court in several cases under the common law, 
including Hiteheoeh v. Anthony 83 Fed. 779, 28 0. C. A. 80; 
American Strawboard Co. v. Hdldeman Paper Co.^ 83 Fed. 
619, 27 C. C. A. 634; Knapp v. S. Jarvis Adams Co., 136 
Fed; 1008, 70 0. C. A. 536; Prams v. FerreU, 166 Fed. 702, 
92 G. G. A. 374. 

Gan this test apply, that is to say, can the lessee be said to 
have legitimate interests to protect, when his dominant pur- 
pose in taking the lease, and whidi is approved by the lessor, 
is to continue a monopoly which both have participated in 
creating and maintaining? We are constrained to the 
opinion that the district judge did not err in holding tiM 
agreement unlawful. 

It is urged that, evrni if the agreement in relation to the 
interstate commerce route between Detroit and Toledo is 
vmdi'the remainder of the contract may be enforced as valid. 
There is in our judgment no force in this contention. The 
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OMitrset is entire and indivisibk. The only use whidi ro- 
apondmt had oi the IdUvaUd was under the contract, and 
that being void, and no bases existing for an apportioning 
of earnings under the interstate route from those earned 
wholly within the state, and thus no means of separating the 
legal from the illegal provision, it follows that no recovery 
can be had. 

SavxBBNS, Circuit Judge (dissenting). 

In my opinion the judgment proposed by the majority of 
the court is erroneous; and, as the subject is one of much 
interest to the business public, and my conviction is so posi- 
tive that the decision is not in accordance with the settled 
interpretation of the Sherman Act, I think it my duty to 
record my dissent and state the reasons for it 

I assume as a postulate that the act is not intended to 
prohibit that class of contracts so long sanctioned, whereby 
the owner of property or business, for a valuable considera- 
tion, conveys it, or some valuable interest in it, to another, 
and at the same time and for the same consideration agrees 
not to do anything which shall tend to diminish the value 
of the subject-matter of his conveyance, whether it be of a 
business or of some specific real or personal property. 

A lease of a vessel for employment on a certain specified 
route on which the owner has hitherto employed it is a 
proper contract in which such a stipulation may be made. 
The contract which these parties made is not obnoxious to 
the provisions of the act referred to. It is not affected 
the circumstance that these parties had before that time been 
in a combination with other parties which was, and had 
been adjudged to be, illegal. As to any new agreement, they 
had the same capacity and privilege as other people to make 
contracts concerning their property and business. Whether 
sudi new contract offends the law depends upon its stipula- 
tions. If they are not unlawful and their due performance 
is not unduly prejudicial to the [69] public, they cannot 
be impeached by suspicion or even proof that the parties 
intended something wrong so long as that proof does not go 
to any.act or fact extraneous to the ccmtract Ihtentioiu do 
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nol count in busmeaa transucticms unless they axe caraied 
into effect by a contract 

Judge Andrews in the course of an elaborate opinion upc« 
this anbject, delivered in the case of Diamond Match Co> t. 

106 N. Y. 473, 13 N. E. 419, 60 Am. Bep. 464, said: 

** We are not aware of any mle of law which makes the mottye of 
the coTOiantee the test of the validity of snch a contract On the 
contrary, we suppose a party may legally pnrehase the trade and 
business of another for the very purpose of preventing competition, 
and the validity of the contract. If supported by a consideration, will 
depend upon its reasonableness as between the parties.” 

And this defendant is not claiming that there was any 
stipulation outside the contract which made it other than 
what it purports to be. On the contrary, the defendant 
plants its defense upon the contract itself and in its answer 
to the libel sets it up as a valid defense. There is no sug- 
gestion of any extraneous stipulation which by its association 
with the contract would make it unlawful. It is true the 
answer sets up the previous unlawful combination, and how 
it was denounced by the supreme court of the state. And 
then the defendant attempts to carry the taint of that trans- 
action over into the new contract and so infect it with the 
same illegality. Upon what legal inference or logic this 
result is accomplished is not apparent. In the court below 
witnesses were caUed and testified about what seems to me to 
be irrelevant and imhiaterial subjects; and stress is laid upon 
the circumstance that the district judge saw the witnesses 
and heard them testify. But I cannot help thinking, witii 
all due respect to the opinion of my associates, that the oral 
testimony adduced at the hearing in the court below was of 
no legal significance, both because there was no pleading 
whidi raised any issue beyond that whidi the reference to 
the contract itself and the earlier combination presented, but 
because the testimony referred to does not tend to dbow that 
anyfliing more than the due performance of the contract was 
at any time agreed to be done, or ever was done. 

Turning again to the instrument itself, the only point 
raised in the argument made to show that the parties agreed 
to do something whidi would be in violation of the Shermah 
Act is llmt the sum agreed to be paid for tiie use of the 
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TWBel oonsidnrably (Bzoflbded the fair rental value of ^e uee. 
This is supposed to give ground for suspicion. But what 
evil object the suspicion rests upon is not so ** bodied forth ” 
as to be discernible. Besides, it is the ordinary and ex- 
pected thing in sudi cases that the vendee will pay more than 
the ^ue of the principal subject of the contract, and (hat 
some part of the consideration goes for the ancillary stipu- 
lation. The defendant in its answer to the libel very 
properly puts the matter thus: 

"That the rental price agreed to be paid for the steamers IHewitd 
and AnmdOl was largely In excess of their real rental valne, and that 
the same was agreed to be paid In consideration of the undertaking 
of the libelant not to miter Into competition with the defendant upon 
said route daring the period of said contract.” 

[70] Just what the Sherman Act means by the term “mo- 
nopolizing ” is not yet settled, and it may be that it will have 
to be done by the processes of inclusion and exclusion. But 
it already seems safe enough to say that it does not include 
such a result as a man may attain by his own endeavor and 
without the suppression of competition other than such as 
inures to him through the ancillary stipulations of a lawful 
contract, such as these. There is no forbidden monopoliz- 
ing in this, nor any undue restraint of trade. There was 
here no agreement to bring other parties into a combination, 
or to induce them not to enter into competition. There was 
no stipulation that the lessor should have any interest in the 
proce^ of the business which it was expect^ would be car- 
ried on by the lessee; nor was there any sort of combination 
in the enterprise. If the lessor had sold the vessel outright, 
and had stipulated not to compete in the business in whidi 
lAe was to be employed, it would have been the common case 
in which such andUaty stipulations have been adjudged to 
be lawful Here the vessel was leased for a term of years, 
and tiie restraint which the lessor put upon itself ww for 
(he same period. All the vessels on the Great Ldces which 
then were or mig^t be built and be capable of such service 
were as free as ever to ply (lie business of carriers of pas- 
sengers and freight between these ports. 

dsfendsht naively avows in its answer and nihkes bath 
that at the time when it made this contract it was advised 
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and believed that it was valid and binding. And upon sudi 
a pledge of its ainoerity we may properly assume that duf* 
ing the years when it was using the vessel it held to the same 
faith. Otherwise it would have abandoned the contract 
and restored the vessel to its owner. It was not until pay 
day arrived tiiat it was able to see things in what it now 
thinks is the proper light. I do not mean to say that it is 
not permissible in law for a party to alter his position in this 
way and in circumstances where the law permits it on 
grounds of public policy, but the conditions are recited to 
indicate the duty of the court to put such a construction upon 
the contract and give it such effect as will make it valid and 
obligatory if such construction is fairly possible. 

In my opinion the public interest was not impaired in any 
way which would render the contract obnoxious to the prohi- 
bitions of the Sherman Act; and I cannot help thinking that 
a decision to the contrary would be opposed to the settled 
law, and if followed would render the making of any of 
this kind of contracts practically impossible, and must think 
that the public interest would be better served by compel- 
ling the defendant to perform its agreement. 


[174J MOTION PICTURE PATENTS CO. v. ULLMAN 

ET AL. 

(OlKUlt Court, S. D. New York. September 27, 1010.) 

[186 Fed. Bep^ 174.] 

Mohopouib (I 21) — ^RioHTa or Meubebs — Suit fob iRnnroxiaaiT— ' 
Axxboatioh or UauiwruL Gobspibaot. — ^It la no detame to a suit 
idr Infringement of a patent that the complainant and third persona 
hare entered Into an lUegal combination or conspiracy in restraint 
Of trade; and sncb defense Is not aided by an allegation in the 
answer that the suit Is not brought In good faith to pnveat Infrlnge- 
ment but tor the purpose of making such conspiracy effective.* 
[Bd. Note. — ^For other cases, see UraopoUea Cent Dig. I IS; Dec. 
DlgJ21.1 


. . ,f |Bly]M>as 1811, by West; Fnhlialilng; Cknppany. ; 
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Bt Equity. Snit the Motion Fictnie Patents CSoihpany 
against Isaac W. Ul^an, l^dney M. UUman, Duff C. Law, 
William Paley, [176] the Film Import & Trading Com* 
pany. On exception to answer. Exception sustained. 

Richard N. Dyer and Leonard E. Dyer^ for complainant 

LURefcld and Littlefcld^ for defendants. 

Hoi;r, District Judge. 

I think the great weight of authority is to the effect that 
it is no defense to a suit for the infringement of a patent that 
tile complainant and third parties have entered into a cmn- 
bination or conspiracy in restraint of trade, in violation of 
the Sherman Anti-Trust Act (Act July 2, 1890, c. 647, 26 
Stat, 209 [TJ. S. Comp. St 1901, p. 3200]). Strait v. Na~ 
Uoned Harrov> Co. (C. C.) 51 Fed. 819; Otie Elevator Co. v. 
Oeiger (C. C.) 107 Fed. 131; General EUctrio Co. v. Wite 
(C. C.) 119 Fed.*922; Independent Baking Powder Co. v. 
Boorman (C. C.) 130 Fed. 726; Motion Ptctwre Patents Co. 
V. Laenvnde (C. C.) 178 Fed. 104. Such a suit is not based 
on contract, but on tort, and, of coarse, the fact that a man 
has entered into some illegal contract does not authorize 
others to injure him with impunity. 

The paragraph of the answer excepted to alleges that the 
suit is not brought in good faith to prevent infringement, 
but for the purpose of carrying out and making effective a 
contract, combination, and conspiracy between the complain- 
ant and the Eastman Kodak Company to monopolize the 
manufacture, sale, and use of moving pictures in violation 
of the Sherman Act. But the bill is a simple bill for the in- 
fringement of a patent. Its purpose is apparent on its face. 
The mere assertion that it has some other purpose is not an 
allegation of f^, and is not admitted by the exception. If 
indde ntally it effects some other result, that does not author- 
ize infring^ent. 

My $(m$luaen is that the exceptimi diould be sostaiiMd; 
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[6921 UNITED STATES AMERICAN NAVAL 
STORES CO. ET AL.» 

(Circuit Court, S. D. Georgia, B. D. AprU 17, 1909.) 

[186 Fed. Rep. 692.] 

Monopoues (f 10) — Fedebal Antx-Tbust Act— Penal Pboyibioiib— 
OoNBTiTunoNALiTT. — ^The penal provisions of Sherman Anti-Trust 
Act July 2, 1890, c. 647, IS 1, 2, 26 Stat. 209 (U. S. Comp. St 1901, 
p. 8200), making it a misdemeanor to engage in any combination 
or conspiracy In restraint of interstate commerce or to monopolize 
or atteinpt to monopolize any part of each commerce, are constitu- 
tional.^ 

[Ed. Note. — ^For other cases, see Monopolies, Dec. Dig. 1 10.] 
MONoroLiES (I 81)— Fedebal Anti-Tbust Act— Indictment fob Vio- 
lation — SumciENCT. — Counts of an Indictment charging conspiracy 
to restrain and monopolize Interstate trade and commerce in viola- 
tion of Sherman Anti-Trust Act July 2, 1890, c. 647, (§ 1, 2, 26 Stat. 
209 (U. S. Comp. St. 1901, p. 8200), considered, and hM to suffi- 
ciently charge and describe the offense. 

[Ed. Note. — ^For other cases, see Monopolies,^ Dec. Dig. I 81.] 
iNDIOTMENT AND INFOBMATION (§ 126)— DUPLICITY— VIOLATION OF 
Fedebal Anti-Tbust Act.— Under Sherman Anti-Trust Act July 2, 
1890, c. 647, I 2, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), which 
makes It a misdemeanor to ** monopolize or attempt to monopolize 
* * * any part of the trade or commerce among the several 
states or with foreign nations,” monopolizing and attempting to 
monopolize such commerce are separate offenses and cannot be in- 
duded In one coqnt of an Indictment. 

[Ed. Note. — For other cases, see Indictment and Information, Dec. 
Dig. i 126.] 

[698] Criminal prosecution by the United States against 
the American Naval Stores Company, Edmund S. Nadi, 
and others. On demurrer to indictment. Overruled. 

See, also, 172 Fed. 465 ; 186 Fed. 81. 

I 

AlMonder Akerman^ Asst. U. S. Atty., W. M. Toamer. 
Asst. Atty. Gen., for the United States. 

W. TF. Mackdtt^ Adams and Adorns^ and Garrard and 
for defendants. 

•For charge given to the Jury (172 Fed. 466) see vol. 8, p. 678^ 
^gjUabuB copyridited, 1911, by West PubliShiDg Gompahy. 
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SaaiPABD, District Judge (orally). 

The demurrer to the indictment in this ease raises both 
the questi<m of the yalidity of the penal provisions of the 
Sherman or Anti-Trust Act and the suffidenqr of the indict- 
ment under sections 1 and 2 of said acL Act July 2, 1890, 
& 647, 26 Stst 209 (U. S. Comp. St 1901, p. 8200). The 
questions raised by &e demurrer, and so ezhaustivdy and 
comprehensively argued by counsel, orally and by brief, have 
caused anxious and earnest investigation by the court The 
statute has been a vexatious one to the courts since it first 
came under judicial scrutiny, in Be Greene (C. C.) 52 Fed. 
104. 

Four times, so far as my investigation has disclosed, this 
statute has received judicial consideration in criminal cases, 
and in none of these, was the question of the uncertainty 
and indefiniteness of the penal provisions of the statutes 
brought squarely before a court as here. Not once has the 
Supreme Court passed upon this, perhaps, doubtful feature 
of the act; but a fair and reasonable interpretation of the 
decisions of that court from United Statee v. E. 0. Knight 
Co., in 156 U. S. 1, 15 Sup. Ct. 249, 89 L. Ed. 825, as early 
as 1895, down to the Danbury Hat eaae, 208 U. S. 274, 28 
Sup. Ct. 301, 52 L. Ed. 488, will uphold the validity of the 
s<^. A brief summary of them all is that they hold “ that 
the act prohibits any combination whatever to procure action 
which essentially obstructs the free flow of commerce be- 
tween the states or obstructs in that regard the liberty of a 
trader to engage in business.” It does not fail to interest 
the inquiring student, either, that, in all of the important 
cases involving the construction of this act by that great 
court, every section of it has been persistently assailed for 
uncertainty, ambiguity, absurdity, and unconstitutionality. 

The wholesome purpose of the law, as remedial legislation, 
is I conceive, no longer <q)en to question or cavil by the 
inferior federal courts, who must, of course, be guid^ by 
the oonsriiiction of the Supreme Court. Said Jpetioe La- 
corabsi speaking for the Circuit Court for the Southern Die* 

-VOL 4 — 1 7 - -—4 
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triet ot New York, in Uniiad Stapea r. American Tohteeo 
Oc^ lQi Fed. 700, referring to the Sherman Act: 

" Dteeeardlnc Tarioaa dicta, and following the aeveral proposltltHu 
wUeh have haen approved by auccesalve majorltlea of the Supreme 
Oonit, this language, aa prohibiting any contract or combination wboae 
direct effect la to prevent the free play of ccunpetltlon, and tiina tend 
to derive the couptey of Uie aervlces of any number of independoit 
dealera, however amall. 

“Aa thu conatrned, the atatute la revolutionary; by fhla It la not 
Intended to Imply that the conatructlon la Incorrect When we rmnem- 
ber the etrcumatanoea under which the act waa paaaed, the popular 
prtdudtce agalnat large aggr^tlona of capital, and the loud ontcry 
agalnat combinationa which [694] might In one way or another Inter- 
fere to auppreaa or check the full, free, and wholly unrestrained com- 
petition which waa asaumed, rightly or wrongly, to be the very life of 
trade, it would not be aurprlaing to find that Congreas had responded 
to what seemed to be the wishes of a large part If not a majority, of 
(be community, and that It Intended to secure such competition against 
the operati<m of natural laws.” 

It could accomplirii no good purpose, as I see at this time, 
to enter upon a comprehensive review and comparistm of the 
decisions of the inferior federal courts construing the penal 
provisions of the- act. Suffice it to say, that the well-reasoned 
ease decided by Judge Jackson (whidi I would be inclined 
to follow if the statute had not received construction by the 
Supreme Court), who undertook to dehne the scope of the 
act and what were criminal monopolies, and what consti- 
tuted restraint of trad^und the sufficiency of an indictment 
within the purview of the statute, was long prior to the deci- 
sions of the Supreme Court in the Swift case, 196 U. S. 876, 
25 Sup. Ct. 276, 49 L. Ed. 518, the Northern, Securities ease^ 
198 U. S. 197, 24 Sup. Ct 486, 48 L. Ed. 679, and the Joint 
Tra^ Association case^ 171 U. S. 605, 19 Sup. Ct 26, 48 L. 
Ed. 269). In view of the interpretation of the statute made 
in these cases it is not improbable that Judge Jai^son’s de- 
cision in Be Oreene (C. C.) 62 Fed. 104, and Judge Nelson’s 
decision in United States v. Oreenhvt (D. C.) 60 Fed. 469, 
and Judge Siok’s in Be Coming (D. C.) 51 Fed. 205, would 
be different 

' In so far as the application of the provisions of the statute 
denouncing as criminal c(xnbinati<His and conspirades in 
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rcsteaint of trade and monopolies and attempts at monopo' 
lies and attempts to monopolize, I am impelled^ aiter some 
hesitancy and much inquiry, to the ultimate conclusion that 
until (hat question is brought squarely before the Suprenw 
Court it would be safer to follow the precedents established 
by Un^ed State* ▼. Patteraon et til. (C. C.) 65 Fed. 606, and 
United StaUe ▼. MaoAndrewa^ Forhea Company (C. CL) 
149 Fed. 823. 

Judge Hough, of the Southern District of New York, over- 
ruled a demurrer to an indictment, charging violation of sec- 
tions 1 and 2 of the Sherman Act, and held among other 
definitions of the act, that: 

* Whether axiy given business scheme fails within the antl-tmst 
law as a oomblnatlon or conspiracy In restraint of trade, or an at- 
tempt at monopoly of a portion thereof, It Is to be determined by its 
effect on Interstate commerce, which need not be a total suppression 
of trade or Interstate commerce, nor a monopoly; but It is sufficient 
If Its necessary operation tends to restrain Interstate commerce and 
to deprive the public of the advantages flowing from free competltfon.*’ 

Again, the criminal provisions of the statute received com- 
prehensive treatment from Circuit Judge Putnam, in the 
case of Crated Statea v. Patteraon (C. C.) 66 Fed. 606. This 
case was most exhaustively argued by counsel in which al- 
most every conceivable objection that could be raised to the 
application of the first two sections of the act were insisted 
upon, yet the learned judge said : 

"I do not think there Is any constltntlonal question In this casa 
upon any view of this statute or upon the face of the Indictment. 

**The right of free commerce granted by the Constitution permits 
broad legislation; and in no sense Is this statute as broad as the 
revised statute (695] section 6S0S on the principal construction 
pleaded later In Pntled Btatea v. WoddoK (112 U. a 76, 6 Sup. Ct 66, 
28 L. Ed. 6781. 

" There may be practical difficulties in applying the statute In such 
a way as to prevent conflicts with the state Jurisdiction. Ordinarily 
a base cannot be made under the statute unless the means are shown 
to be illegal, and therefore It la necessary, ordinarily, to declare the 
pisant by which It is Intended to engroos or monopoly the markeb*’ 

Tkt eonit does uot fati embarraaaed by the use of the Wtwds 
** trade and eommeFce.” Hie learned judge goes on to point 
out (he ofoifleS denounced by the first two sections 
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of the act, and farther on defines the parpose of Congress 
in tills lej^slatioo. 

Can it be said in view of these dedsioiis that the act, ao 
far as it applies to criminal combinations and conspiracies, 
tiioald be lightly brushed aside because of its apparent un* 
reasonableness and absurdity, or would it best comport with 
the due administration of justice to hold its penal provi- 
sons effective as against those conspiracies and c<«nbiha- 
■ tions which are shown by requisite proof to be destructive 
of the public welfare? It has been asserted by text-writers 
to be incapable of enforcement because its application would 
destroy honest enterprise and thrift; perhaps this is an un- 
founded apprehension. 

There are valid statutes impossible of application in all 
cases to the letter, notably tiie Trinity Church ease, 143 U. S. 
457, 12 Sup. Ct. 511, 36 L. Ed. 226. Blackstone illustrates 
it, with the law of Bologna, which prohibited the shedding 
of blood in the streets of the city ; but, when a man fell with 
a fit and had to be lanced as a remedy, no one ever thought 
by doing so, that the law was violated. 

I have considered the indictment in the light of the con- 
stitutional requirement that the accused must be informed 
of the nature and cause of the accusation against him, and 
the indictment must impart to him, not only all the elements 
of the offense, but they must be stated in the indictment with 
dearness and certainty, so as to make the defendant reason- 
ably to understand the act and particular transaction toudi- 
ing which he must be prepared with his proof. The rule 
is, in prosecutions for offenses against the laws of the United 
States, the indictment must charge more than tho language 
of the statute upon which it is founded. However, it ap- 
pears that to some extent this necessity must be governed by 
the particular facts and circumstances of each casa 

It has been hdd tiiat the test of the sufficient of the 
charging or descriptive part of an indictment is not that it 
mi^t be tnore spedfie and certain, but whether it diaii^ 
enough to put the defendant on notice o^ what he mt ex- 
pedt to meet in the proof. Without critically reviewing the 
indictment, the first count charges that tiie defendant oim- 
qiired in ^e usual form of a conspiraqr diarge, and then 
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prootfeSh to describe with some detail how th^ were engaged 
in interstate trade and commerce and the diaracter of the 
trade points and places, the relation of the officers to the 
corporation, and then follows a description of the means 
and ways of effecting the conspiraqr. 

The second count charges a conspiracy to monopolize and 
describes in like manner how the monopoly was to be effected, 
and the general scheme of effecting the objects of that con- 
^iracy. I am of the opinion that these counts charge suffi- 
ciently the offense of conspiracy to [696] put the defendant 
on notice of the nature of the accusaticm. The third count is 
a more difficult proposition. It is very doubtful whether by 
the use of the generic term ** monopolize ” and what follows 
as a description of the offense in this count is sufficient to 
meet the requirements as laid down in the familiar cases of 
Oru&thanJe (92 U. S. 542, 23 L. Ed. 688) uid Hess (124 
n. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 616). As may be seen, 
the statute intends to create two distinct and different offenses, 
viz., monopolizing and attempting to monopolize. 

It is elmentaiy that two separate offenses cannot be in- 
cluded in cme count of an indictment Besides, it is im- 
portant that the defendant should know whether the gov- 
ernment will proceed to prove that the defendants monopo- 
lized or attempted to monopolize. I tiiink there is clearly a 
distinction between the two, and, although there is not dif- 
ferent punishment, provided, the coimt is bad for duplicity 
and for lack of certainty. 


[1008] UNITED STATES v. SWIFT ET AL.- 
(Dlatrlct Ooart, N. D. Illlnola March 22. lOU.) 

[18S IM. Bep., 1002.] 

OmazAa Law (I 42) — ^iMifxnnTT to Oira FomBBOia Bnonroa— 
Statotb Gomimre iRTisnoATiom bt Oouifisaioiin or Oobtosa- 
noHS.— The lausnBitjr statate governing the giving of teetlmonr be- 
tore the Oommimoner of Oorpotattons Is Act Feb. 11, 1808, c. 88, 27 

•Far opUilon overmlliig demnrrecs to iadictmeota (188 Fad. Bc^. 
02), see post, p. 288 l 
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8tat 44a (U. 8. Compi St IMl* ik 8173) /npvMIr Iliads uvUcttMa 
fay Act Fefa, 14, 1908, c. 652, S O, 82 Stat. 827 (U. 3. Comp. St. Sapp. 
1^, p. 92), creating the Department of Commerce and Labor.a 
[Ed. Note.— For other caaea, aee Criminal Law, Dec. Dig. I 42.] 
OmifiiirAn Law (I 42) — ^InrMvnmr to Witnbs8— CoHarsironov or 
Statotb.— Immnnity Act Feb. 11, 1888, c. 88. 27 Stat. 448 (U. S. 
Comp. St. 1901, p. 8178), which relates to eyidence given in govern- 
ment inveatlgationa, and provides that ‘'no person shall be prose- 
cuted or subjected to any penalty or forfeiture for or on account of 
any transaction, matter or thing concerning which he may testify 
or produce evidence, * • • was enacted to satisfy the donand 
of the fifth constitutional amendment, and does so by aifording the 
witness absolute immunity from future prosecution for any otfense 
arising out of the transactions to which his testimony relates, and 
which might be aided, directly or indirectly, thereby, so as to leave 
no ground on which the constitutional privilege [1008] may be in- 
voked. It operates as an act of general amnesty for all such 
offenses ; but it is not intended to be, and cannot be made^ a shield 
against prosecution for offenses committed after the testimony is 
given or the evidence furnished, since a person cannot be said to 
have been a witness against himself in respect to an offense which 
had not been committed when the testimony was given, 

[Ed. Note.— For other cases, see Criminal I^w, Dec. Dig. § 42.] 
Oumihal Law (f 198) — Fedbeal Anti-Tbubt Act— Oonbpzbaot in Bb- 
STBAiNT or Tbadk— Acquittal — ^Effbot. — ^A conspiracy to restrain 
or moQopoliie interstate commerce, in violation of the Sherman 
Anti-Trust Act (Act July 2, 1890, c. 647, § 1, 26 Stat. 209 [U. 8. 
Comp. St 1901, p. 8200]), is necessarily a continuing one, and its 
illegality is not alone in the act of confederating or engaging in the 
conspiracy, but also in its continuation, so that a judgment of con- 
viction or acgultal in a prosecution of those engaged in it is not a 
bar to their subsequent prosecution for continuing and carrying for- 
ward the same conspiracy thereafter, which is a new violation of 
the law. 

[Ed. Note.— -For other cases, see Criminal Law, Dec. Dig. I 19A] 
Obiminal Law (I 42)— Ikhunitt to Onb Fubnzshxno Evzobncb— 
Effbct or Statute. — ^Defendants were Indicted in 1905 for con- 
spiracy to monopolize interstate commerce in fresh meats, in viola- 
tion of the Sherman Anti-Trust Act (Act July 2, 1890, c. 647, I 1, 
26 Stat. 209 [U. S. Comp. St 1901, p. 8200]) ; but an acquittal was 
directed, on the ground that they were immune from prosecution be- 
cause of testimony given and evidence fumiitiied by them before the 
Commissioner of Corporations in relation to the transactions which 
formed the basis for the indictments. Nsltf, that such immunity 
4Bd not extend to a Subsequent proseention for continning the same 

*ayilhlMiB cwfrtghted, 19U, by West PnMishlDg Cosspany. 
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cooopiffaes' ttamfcer, nor did It obliterate the fftote teetliM’ to, 
whlcb, if legally competent and reletant, might be ahown In tub 
enbeequeiit prosecntlon. 

[Ed. Note.— For other eaeoe, see Crimlna] Law, Dee. Dig. I 411.] 
iHDioTirxNT Aim IvroBifATioN (§ 137>— MonoK TO QuASH — OaoimniH^ 
OoMPiTENOT OF fiFiDBifOB Bbfobb Oband Jubt.— Bxcept In Btatee 
haying statntes on the crabject, courts will not review the erldence 
received by a grand Jury on a motion to quash, for the purpose of 
passing on its competency. 

[Ed. Note.— For other cases, see Indictment and Information, 
Cent. Dig. f 483; Dec. Dig. I 137.] 

OmniNAL Law (I 278) — Plfjls in Abatbiibut— Obottnds. — In the 
federal courts, a plea in abatement in a criminal case may property 
raise an issue of fact as to what evidence was presented to the 
grand Jury. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. II 
638-642; Dec. Dig. I 278.] 

WoBDs AND Phrases — Immxtnttt.**—** Immunity *’ does not mean 
that no acts in fact were ever done^ but that there may be no prose- 
cution in respect thereto. Immunity does not wipe out the history 
of events. 

[Ed. Note.— For other definitions, see Words and Phrasea, vol. 
4, pp. 8411, 3412.] 

Pabdon (i 1) — Natube of "Pardon” — "Amnesty.”- A "pardon” or 
" amnesty ” secures against the consequences of one's acts, and not 
against the acts of themselves. It involves forgiveness; not for- 
getfulness. 

[Ed. Note.— For other cases, see Pardon, Cent Dig. 1 1; Dec. Dig. 

• 1 - 

For other definitions, see Words and Phrases, vol. L P> 878; vol. 
6, pp. 6168-6172; vol. 8, p. 7745.] 

[1004] Criminal prosecution by the United States against 
Louis F. Swift and others. On motions to quash and pleas 
to the indictment, and motion to strike pleas &om fUes. Mo- 
tions to quash and to strike denied, and rule on government 
to reply to pleas. 

" The Indictment in this case charges a combination in restraint of 
trade and commerce among the several states, and contains five 
counts. The first, second, and fifth counts charge the engaging by 
the defsndantii in the combination therein described * during the im 
years ttezt preceding the finding and presentation of this indict- 
ment * ^ * and therefore continuoueiy and at all times during 
the three years next preceding the finding and presentation of this 
Indictment* The fourth count charges the engUglng in a simllaf 
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eombfiiatloii tU times during the three jean nesKt preceding the 
finding and presentation of this indictment,* and, further, that * during 
all the times mentioned in this indictment said defendants, together 
with other persons whose names are to the Jnron unknown, have 
maintained and made effective an agreement, understanding, and 
arrangmnent among themselves whereby they have fixed, regulated, 
and controlled the prices,* etc. The third count charges the migaging 
in such a combination * continuously and at all times during the three 
years next preceding the finding and presentation of this indictment,* 
without any subsequent qualifying words as to time. 

** The separate pleas in abatement filed on behalf of the respective 
defendants are of two classes: (A) Pleas of those defendants who 
were impleaded in the indictment of July 1, 1905; (B) pleas of those 
defendants who were not impleaded in the Indictment of 1905. The 
defendants in this case who were formerly indicted, and whose pleas 
here are identical, are Louis F. Swift, Edward F. Swift, Charles H. 
Swift, J. Ogden Armour, Arthur Meeker, Thomas J. Connors, and 
Bdwaid Morris. Seven separate pleas in abatement have been filed 
on behalf of each of these defendants. 

** The first plea is directed at the first count of the indictment It 
sets out verbatim the first and seventh counts of an indictment re- 
turned on July 1, 1906; the special pleas in bar filed October 23, 1905, 
by each of those defendants to the former indictment, Including the 
first and seventh counts thereof; the additional special pleas in bar 
filed on November 22, 1905, to the former indictment ; the replications 
to those special pleas; the verdict of the Jury sustaining the special 
pleas, rendered on March 21, 1900; the Judgment on that verdict, 
entered on March 29, 1906, In favor of those defendants. The plea 
then sets out certain evidence of and concerning the matters and 
thing " heard and considered by the grand Jury which returned the 
indictment of July 1, 1906, and which it avers was also heard by the 
grand Jury which relumed the indictment herein ; that there was no 
evidence presented to the grand Jury which returned this indictment, 
of and concerning the engaging by these defendants in the combina- 
tion described in the first count, other than evidence of and concern- 
ing the acts, transactions, matters, and things charged in the indlct- 
moit of July 1, 1906 ; that the acts, transactions, matters, and things 
which are stated and charged in the first count of this indictment 
am the same acts, transactions, matters, and things which were stated 
and diiarged in the first and seventh counts of the indictment of July 
1, 1905; that the evidence described was material to the ^rges con- 
tained in the first count of this indictment, and tihat the consideration 
of the same by the grand Jury was prejudicial to the defendants. The 
idea doses with averments of diUgmce, 

** The second, third, and fourth pleas are Identleal with the first, 
save, only that they are directed ai respectlvdy, the second, fonift, 
and fifth counts of this indictment 
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**TlM mUi pl«a mponds to ttio entire li^letiiieiit In It te tneonpn- 
imted^ by reference^ the record folly set out in the first plea, and the 
aTennenta of diligence. It also avers that after the making of the 
Inveetlgation by the Commissioner of Corporations* as described folly 
In the special pleas In bar filed to the indictment of July 1906, 
the Commissioner of Corporations reported the information and data 
so gathered by him to the President of [1005] the United States, and 
embodied In the printed Tolome known as the 'Garfield Report,’ a 
part of the Information obtained from the several defendants; that 
the Garfield Report is a public document, which is incorporated by 
reference; that In 1004 and 1605 the Garfield Report and the Informa- 
tion and evidence secured from the defendants were delivered to the 
Attorney General of the United States and to the district attorney 
for the Northern district of Illinois; and upon information and be- 
lief that the Garfield Report and the evidence secured from the 
several defendants were used by the attorneys for the United States 
In this proceeding in preparing and searching out evidence against 
the defendants, which was introduced before and considered by the 
grand jury returning this indictment; that such evidence, so searched 
out and prepared with the use and aid of the evidence so secured 
from the several defendants, which was introduced before the grand 
Jury returning this indictment, was material evidence, and prejudicial 
to the def endanta 

^ The sixth plea also responds to the entire Indictment The record 
of the 1905 proceedings set out in the first idea, and the averments of 
diligence, were also incorporated by reference. In addition it avers 
that the attorneys for the United States submitted to the grand Jury 
which returned this indictment evidence of and concerning the acts, 
transactions, matters, and things respecting which the several de- 
fendants had previously produced evidence before the Commissioner 
of Corporations in the course of his investigation, referred to and 
described in the record of the former proceedings, and respecting 
whldi acts, transactions, matters and things the several d^endants 
had become immune from prosecution, as adjudged in the former 
proceeding; that evidence of and concerning such acts, transactions, 
mattecA find things, respecting which the several defendants were 
immune, was used by the attorneys for the United States and by the 
grand Jury in preparing and searching out other evidence against Oie 
defendants, and the evidence so prepared and searched oot was used 
befete and considered by the grand Jury; and that such evidence was 
material and its nse preJudlciaL Certain poiHons of the evidence 
lespeetlag immune transactions was then described, namely, eertain 
eerporate records and the testhmmy of several witnesses, and tlie 
averment that such evidence was eonsldered by the grand Jury. 

* Xhe sefenth plea also responds to the entire indictment The 1909 
pteeeedtngs Sit oot In the first pies, and the averments of dUtgencs 
were there ineoiporated by refer e nce . It Is slso averred that the 
grand Juqr which returned ttila Indictment heard evidenoe whleh was 



ef and C 0 iie«Riiiig the tranatetioaa, matlan^ and tblaii dUOiged 
In tte tndlotment of July 1« 1006, and on account of wlddi tho iCTml 
dafcndanti ftad been adjudged to be immune from proeeentlon. It 
deaeribett aieo^ certain corporate recorda and the teatimony of certain 
arttneaaeBi which waa heard and conaidered by the grand Jury return- 
ing the Indictment of July 1, 1005, with the aTcrment tliat it waa alee 
heard and conaidered by the grand Jury which returned tide indict- 
ment It avera that auch evidence waa material and prejudicial, and 
that there waa no evidence presented to the grand Jury of and con- 
cerning the engaging by these defendants in the soppoaed combination 
in the indictment herein charged, other than evidence of and con- 
oemlng the acta, tranaacttona, matters, and things charged in tlie 
indictment of July 1, 1906. 

** Identical motions to quash have been filed on behalf of each of the 
defendants on whose behalf were presented the foregoing pleas in 
abatement, and therein ia set forth the record of the former pro- 
ceedings, Incorporated by reference to the first plea in abatement; 
that the attorneys for the United States presented to, and the grand 
jury returning thla indictment heard and conaidered, evidence reapect- 
ing the same acts, tranaactlons, matters, and things concerning whidi 
the respective defendants had theretofore produced evidence before 
the Gommlmdoner of (Corporations; that the grand Jury returning this 
indictment heard evidence of and concerning the same acta, transac- 
tional matters, and things respecting which evidence had been heard 
and conaidered by the grand Jury which returned the indictment of 
July 1, 1006, and as to all of which immnnity from further prosecution 
had been adjudged. (Certain portions of such evidence were described, 
namely, corporate recorda and the testimony of certain wltnessea. 
The motions state [1(106] that such evidence was material and 
pruJudicial, and that there was no evidence heard by the grand Jury 
retomlng this indictment concerning the magaglng by these defo&d- 
anti in a combination, other than evidence of and ooneeming acta^ 
tmnsactiona, matters, and things stated and charged in the indictment 
of jQly 1, 1906. 

Id«itical pleas in abatement have bemi filed on bdialf of BO- 
ward Tilden, Frands A. Fowler, and Louis H. Heyman, defendants 
herein, who were not impleaded in the Indictment of 1006i 

** The first of these pleas avers and describes the Utvestigatloii of 
the fresh meat industry, conducted under a resolntioii of the House 
of B^eesentatives, by Oammissloner Cku^eld, in 1004; that in the 
eoorae of that investigation the defendants were reqidred to fmmlsh 
ovidenoe respecting the method buhbieBS panmed In the condnd ef 
the fresh meat business of certain dC the corporattoas named in the 
present indictment; that sndi evidence eo famished related to sev- 
iml of the acts, transaetiona, matters^ and things charged ta this in- 
^lletnent; that en Mardi S, 1006, and afterwards, CommissloBer Oaiv 
Md: repotted the teformatlon and data go gathered hy hhn ta the 
Fretediot of the United States^ and embodied a part of It In whal la 
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therein by lelerence; tbat In 1904 anA 1005 the Oarfleld Report and 
other eyidence and informatlcm secured from these defendants were 
delivered to the Attorney General of the United States, and to tiie 
district attorney for the Northern district of nitnots, and that the 
evidence so secured by the eonunlssionttr from these defendants was 
made use of by the attorneys for the United States in searching out 
other evidence against them, and which was introduced before, and 
heard and considered by, the grand jury which returned this indict- 
ment; that such evidence was material and prejudicial. The plea 
ends with an avermoit of dlllgenca 

^ In the second plea the three defendants aver and describe the 
conducting of the Garfield investigation in 1904; that the commis- 
sioner secured evidence and information from them of and concern- 
ing acts, facts, circumstances, matters, and things referred to in the 
present indictment as being and constituting the supposed engaging 
by the defendants In the unlawful combination; that thereafter the 
defendants could not be subjected to any penalty or forfeiture fbr 
or on account of the respective transactions, matters, and things con- 
cerning which they had so testified or produced evidence before the 
commissioner; that the attorneys for the United States presented to^ 
and the grand jury which returned this indictment heard and con- 
sidered, evidence of and concerning the same acts, transactions, mat- 
ters, and things respecting which the defendants had produced evi- 
dence before the Commissioner of Corporations, and for and on 
account of which they had become and were Immune from prosecu- 
tion ; that the evidence consisted in part of certain corporate records 
and the testimony of certain witnesses, who are referred to; that the 
attorneys for the United States and the grand jury which returned 
this indictment used evidence of and concerning transactions respect- 
ing which these defendants were immune from prosecution in pre- 
paring and searching out other evidence against them, and the grand 
jury which returned this Indictment heard and considered such evi- 
dence so prepared and secured ; that all of such evidence was material 
and prejudicial ; and that the defendants were diligent in presenting 
the matter to the court 

««The third plea on behalf of these three defendants is identical 
wiUi the second, excepting that it avers upon information and belief 
that there was no evidence presented to the grand jury of and con- 
cerning the engaging by the defendants in the supposed combination 
charged in the indictment other than evidence of and concerning the 
acts, trasactimis, matters,'^ and things respecting which the defendants 
had theretofore produced evidence before the Commissioner of. Oor- 
porattona, and respecting which they had thereby become and were 
immune from prosecution. 

*iIoClotts to duaih were filed mi behalf of TUden, Fowieri end 
Bssraan, containing statements descriptive of tbe Oarfleld toveslb* 
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gatioii In 1004; that the detendanta were required to fomldi 
dcoce in the courae of aucb lOTeatigntion ; the compilation of the 
Garfield Report* which was incorporated by reference; that the report 
and the evidence secured from the defendants [1007] were In 1904 
and 1905 obtained by the attorneys for the United States* and were 
used by them in preparing and searching out evidence against the 
defendants, all of which was Introduced* heard, and considered in 
the investigation and proceeding before the grand Jury which re- 
turned the present indictmoit; that the grand Jury heard and con- 
sidered evidence of and concerning the same acts, transactions, mat- 
ters, and things resfiecting which evidence had been secured from the 
defendants by the Commissioner of Corporations in the course of his 
investigation, and used such evidence in preparing and searching out 
other evidence, which was also used and offered against the defend- 
ants; that part of the evidence consisted of corporate records and 
the testimony of certain witnesses; that there was no evidence pre- 
sented to the grand jury of and concerning the engaging by the de- 
fendants in the supposed combination charged in the indictment, other 
than evidence of and concemiug the acts, transactions, matters, and 
things respecting which the defendants had theretofore produced evi- 
dence before the Commissioner of Corporations; that the evidence 
used was material and prejudicial. The matters and things set forth 
and averred in the plea in abatement were incorporated by reference. 

**The government moved to have the motions to quash the indict- 
ment denied and the pleas in abatement stricken from the fllea The 
defendants asked to have the motions to quash sustained, or for a rule 
<m the government to reply within a short day to the pleas in abate- 
ment” 

Oeo. W. Wickeraham^ Atty, Gen., Edwin W. SimSj XJ. S. 
Atty., and Wm, S. Kenyon^ James H. 'Wilkeraon^ Pierce BuU 
ler^ James M. Sheean^ Oliver E. Pagan^ Elwood O. Oodr 
man^ and Barton Corneau^ for the United States. 

John S, MQler^ Moritz Rosenthal^ Levy Mayer^ George T. 
Buckingham^ M. W. Borders^ Albert Veeder^ RaJ/ph CrewSj 
Alfred R. Vrion^ and Henry Veeder^ for defendanta 

CAsnsRim, District Judge (after stating the facts as 
above). 

The broad question before the court for decision is the 
same, whether raised by the motions to qua^ or by the pleas 
in abatement; and inasmuch as the govemmmt’s motion to 
strike the pleas in abatement from the files involves certain 
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techniesl ^estioos of criminal prooedore, I dull dispose 
first of the motions to quash. 

{Stripped of all unessentials, the ease is this: In 1901 all of 
the defendants gave information and evidence (whether un> 
der compuldon not is immaterial, so far as the present 
investigation is concerned) to the Commissioner of Corpora- 
tions, an officer in the Department of Commerce and Labor. 
What that information and evidence was we are not now in- 
formed, but may assume that it related to interstate com- 
merce in the fredi meat industry. In 1905 a federal grand 
jury in this district indicted the defendants (except Tilden, 
Fowler, and Heyman), under the Sherman Act (Act July 2, 
1890, c. 647, 26 Stat 209 [U. S. Comp. St. 1901, p. 32001), 
for combining and conspiring together in restraint of trade 
and commerce in fresh meat among the several states. Spe- 
cial pleas in bar were interposed averring that the informa- 
tion and evidence given by the defendants to Commissioner 
Garfield had been turned over to the Department of Ju^ce, 
and by it presented to the grand jury, which returned a true 
bill based thereon, and that the defendants, by reason of 
having given the information and evidence, were immune 
from prosecution concerning the transactions, matters, and 
things about which they had testified or [1008] furnished 
evidence. Issue was joined on those pleas, and on March 21, 
1905, a jury, by direction of the district judge, rendered a 
verdict of not guilty. Subsequently judgment was entered 
on that verdict. 

In September, 1910, a federal grand jury returned an in- 
dictment against all of the defendants, charging them, in 
violation of the Sherman Act, with combining and confed- 
erating together in restraint of trade in fresh meat between 
the several states, etc., for the ^ past ten years,” and “ continu- 
ously and at all times during the three years next preceding 
the finding and presentation of this indictment” 

By motions to quash this indictment, and by pleas in abate- 
ment (idmitical as to pertinent facts), the defendants make 
tile issue that by having given information and evidence to 
the Commissioner of Corporations in 1904 they became im-! 
mune from prosecution in 1905, aa was determined by » 
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judgaieiit of nooid in Hiis court, and that the ^ 
statute in question forbids, not o&ly their indiotmMt for (V 
on account of the transactions, matters, and things for which 
they are immune, but also the use of the immune transac- 
tions in aid of a prosecution for a cmtinuation of the immune 
offense,” and that " the indumon of such immune transadions 
in the (present) indictment is a violation of tiieir rights 
under the fifth amendment to the federal Constitution and 
the immunity statute.” 

The motions state and the pleas aver that no evidence was 
presorted to the grand jury whidi returned the present in- 
dictment, ezc^t of the transactions, matters, and things 
concerning which the defendants gave information to the 
Coramiasionw of Corporations in 1904, and concerning which 
they have been adjudged to be immune from prosecution 

In diort, the question now presented is: Assuming that 
the defendants informed the Commissioner in 1904 that they 
were conspiring or combining together in violation of the 
Sherman Act, was the immunity granted to them by the 
statute, and by the judgment of this court, so perfect that 
they may continue indefinitely in their unlawful under- 
takingt 

1. The pertinent immunity act is that of February 11, 
1898 (27 Stat. 448 [U. S. Comp. St. 1901, p. 8173]), which 
provides: 

** niat no peraon sball be ezcuaed from attending and testifying or 
from producing books, papers, tariffs, contracts, agreements and docu- 
ments * * * on the ground or for the reason that the testimony 
or evidence, documentary or otherwise^ required of him, may tend 
to crimlimte him or subject him to a penalty or forfeiture. But no per- 
son shall be prosecuted or subjected to any penalty or forfeiture fbr 
or on account of any transaction, matter or thing, concerning which 
be may testify, or produce evidence, documentary or otherwise.'* etc. 

The provisions of the appropriation act of February 26, 
1908 (82 Stat 854, 908, 904, c. 765), urged by defendants’ 
ceunsd to be involved, have no bearing upon the question, 
because they claim to have received immunity by virtue of 
testimony given in an investigation carried on by the Com- 
misiwner of Corporations, and the immunity provisitm of the 
•di of February 86, 1903, apidiee only to oanses arising under 
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(1) the act io regulate eonuneroe ( Aet Feb. 4, 1887, c. 104, 
[ 1000 ] 34 Stat. 879 [U. & Comp. St. 1901, p. 8164]); (3) 
the Sherman Act; and (3) the customs act (Act June 10, 1890, 
ft 407, 36 Stat 181 [U. S. Comp. St 1901, p. 1886]). 

!Ihe act making the provisions of the statute of February 
11, 1898, applicable to investigations conducted by the 
Bureau of Corporations is the act of February 14, 1903 (82 
Stat 835 [U. S. Comp. St Supp. 1909, p. 87]), establishing 
the Department of Commerce and Labor, section 6 of which 
provides that the provisions of the act of February 11, 1898. 
shall apply to witnesses subpoenaed by the Commissioner of 
Corporations. 

3. It seems necessary at the outset to consider the scope 
of the constitutional protection and the character and scope 
of the protection necessary to be afforded in immunity acts, 
in order to supplant the constitutional privilege. The fifth 
amendment to the Constitution provides: 

"Nor shall any person be compelled In any criminal case to be a 
witness against himself.” ' 

The first statute of immunity offered as the equivalent of 
Ihe constitutional shield was the act of February 36, 1868 
(16 Stat. 87, c. 13). This statute later was re-enacted into 
section 860 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 661), in the following language: 

‘‘No pleading at a party, nor any discovery or evidence obtained 
from a party or witness by means of a Judicial proceeding in this 
or any foreign country shall be given In evidence or In any manner 
used against him or his property or estate, In any court of the United 
States in any criminal proceeding, or for the enforcement of any 
penalty or forfdture: Provided, that this section shall not exempt 
any party or witness from prosecution and punishment for perjury 
committed in discovering or testifying, as aforesaid.” 

Section 860 was before the Supreme Court of the United 
States in Cowuelman v. Hitelusockj 142 U. S. 647, 12 Sup. Ct. 
196, 86 L. Ed. 1110, and was held to afford an insuf^ent 
compensation for the privilege granted by the fifth unend- 
ment The court said : 

“We are dearly of the eplnlon that no statnte, which leaves the 
ySsty w witnesB anideet to pceaecntioa aftw he anaweis Che iHcrlwt- 
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Bating qneetlen jpat to him, can hare the effect of anpplantlng the 
priTilege conferred by the Oonatitntlon of the United Statea. Sectloii 
860 of the BoTiaed Statutea doea not aupplj a complete protection 
from all the perila against which the conatitntional prohibition was 
deaigned to guard, and la not a full aubatitute for that prohibition. 
In view of the constitutional proyision, a statutory enactment to be 
yalid must afford absolute immunity against future proaecutiona for 
the offense to which the question relates.** 

To meet the requirements of the rule thus laid down by 
the Supreme Court, the act of February 11, 1893, was passed, 
providing that: 

**No person shall be prosecuted or subjected to any p^ialty or 
forfeiture for or on account of any transaction, matter or thing con- 
cerning which he may testify or produce evidence, documentary or 
otherwise,” etc. 

In this form the matter was presented in Brown v. TFoZfer, 
161 U. S. 691, 16 Sup. Ct. 644, 40 L. Ed. 819, where a 
majority of the court held, after quoting extensively from the 
opinion in Coumdman v. Hitchcock: 

[1010] ”The clause of the Constitution in question is obviously 
susceptible of two interpretations. If it be construed literally as 
authorizing the witness to refuse to disclose any fact which might 
tend to incriminate, disgrace, or expose him to unfavorable comments, 
then as he must necessarily, to a large extent, determine upon his 
own conscience and responsibility whether his answer to the proposed 
question will have that tendency, • * ♦ the practical result will 
be that no one could be compelled to testify to a material fact in a 
criminal case unless he chose to do so, or unless it was entirely clear 
that the privilege was not set up in good faith. If, upon the other 
hand, the object of the provision be to secure the witness against a 
criminal prosecution which might be aided, directly or indirectly, by 
his disclosure, then if no such prosecution be possible — ^in other words, 
if his testimony operated as a complete pardon for the offense to 
which it relate8-~a statute absolutely securing to him such immunity 
from prosecution would satisfy the demands of the danse in ques- 
tion. • ♦ • 

** Stringent as the general rule is, however, certain desses of cases 
have always been treated as not falling within the reoson of the rule, 
and therefore constituting apparent exceptiona When examined, 
these cases will all be found to be based upon the idea that, if the 
testimony sought cannot possibly be used as a basis for or in aid of 
a criminal prosecution against the witness, the rule ceases to apply; 
Its objebt being to protect the witness himself, and bo one el8e<-madi 
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Imm that It diall be made nee of ae a pretext for recarIng Inmmitr 
to othera * • • 

^The act of Congress in question, securing to witnesses Immnnltar 
from prosecution, Is virtually an act of general amnesty, and belongs 
to a class of legUOation which is not uncommon, either in B2ngland or 
in this country. Although the Constitution vests m the President 
* power to grant reprieves and pardons for offenses against the United 
States, except in cases of impeachment,* this power has never been 
held to take from Congress the power to pass acts of general amnesty* 
and is ordinarily exercised only in cases of Individuals after convlC' 
tion, although, as was said by this court in parte Garland, 4 Wall. 
83S, 880 [18 L. Ed. 366], * it extends to every offense known to the 
law, and may be exercised at any time after its commission, either 
before legal proceedings are taken, or during their pendency, or after 
conviction and judgment. * * * 

• Amnesty is defined by lexicographers to be an act of the 
sovereign power granting oblivion or a general pardon for a past 
offense, and is rarely, if ever, exercised in favor of single individuals, 
and is usually exerted in behalf of certain classes of persons who are 
subject to trial, but have not yet been convicted. ^ * 

**lt is entirely true that the statute does not purport, nor Is it 
possible for any statute, to shield the witness from the personal dls^ 
grace or opprobrium attaching to the exposure of his crime; but as 
we have already observed the authorities are numerous and very 
nearly uniform to the effect that if the proposed testimony is material 
to the issue on trial, the fact that the testimony may tend to degrade 
the witness in public estimation does not exempt him from the duty of 
disclosure. A person who commits u criminal act Is bound to con- 
template the consequences of exposure to bis good name and reputa- 
tion, and ought not to call upon the courts to protect that which he 
has himself esteemed to be of such little value. The safety and wel- 
fare of an entire community should not be put into rhe scale against 
the reputation of a self-confessed criminal, who ought not, either in 
Justice or in good morals, to refuse to disclose that which may be of 
great public utility in order that his neighbors may think well of him. 
The design of the constitutional privilege Is not to aid the witness In 
vindicating his character, but to protect him against being compelled 
to furnish evidence to convict him of a criminal charge. If he secure 
legal immunity from prosecution, the possible impairment of his good 
name Is a penalty which it is reasonable he should be compelled to 
pay for the common good. If it be once conceded that the fkct that 
his testimony may tend to bring the witness into disrepute, though 
not to Incriminate him, does not entitle him to the privilege of 
snenoe^ it necessarily follows that if it also tends to incriminate^ but 
at the same time operates as a pardon for the offense, die fact dMit 
the disgrace remains no more midtles him to immunity In this eaas 
tlMHi in the other.** 
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[1011] In Hale t. Henkd^ 201 U. S. 48, at page 67, 26 
Sup. Gt 870, at page 876, 60 L. Ed. 662, the court said ; 

^The Interdiction of the fifth amendment operates only when a 
witness is asked to Incriminate himself— in other words to give testi- 
mony which may possibly expose him to a criminal charga But If 
the criminality has already been taken away, the amendment ceases 
to apply. The criminality provided against Is a present not a past 
criminality, which lingers only as a memory, and involves no present 
danger of prosecntlon. • * * The extent of this immunity was 
fnDy considered by this court in Oovn$elman v. Hitchcock^ 142 XT. 8. 
M7 [12 Sup. Ct 125, 86 L. Ed. 1110], in which the immunity offered 
by Rev. Stat f 860, was declared to be insuflicient In consequence of 
this decision an act was passed applicable to testimony before the 
Interstate Commerce Commission, in almost the exact language of the 
act of February 25, 1903, above quoted. This act was declared by 
this court in Brown v. Walker, 161 XJ. 8. 591 [16 Sup. Ct. 644, 40 L. 
Ed. 819], to afford absolute Immunity against prosecution for the 
offense to which the question related, and deprived the witness of his 
constitutional right to refuse to answer. Indeed, the act was passed 
apparently to meet the declaration in Oovnselman v. Hiiohoook, 142 
U. 8. 689 [12 Sup. Ct 195, 35 L. Ed. 1110], that ‘ a statutory enact- 
ment, to be valid, must afford absolute Immunity against future prose- 
cution for the offense to which the question relates.’ ” 

An analysis of the three cases just quoted from ^ows that 
there is no 8u<di thing as a constitutional right of absolute 
silence in all cases. The constitutional right is limited to 
those cases only in which speech would incriminate, and it 
follows that if the answer to the question cannot tend in any 
way to incriminate the witness, because liability to prosecu- 
tion on account of anything about which he may testify has 
been removed, there is no ground on which the constitutional 
privilege can be invoked. The immunity act gives no substi- 
tute for this constitutional privilege. The privilege cai- 
tinaes to exist to its fullest extent in any case in which the 
answer may tend to incriminate. The Ckmgress of the 
United States had no power to take away the privilege, to 
abridge it, or to substitute anything for it. The most 
Congress conld do was to remove any criminality which 
m^t result from the answering of the question or the giv- 
ing of the evidencei When that was done, the situation be- 
came such that the constitutional privilege did not apply, 
and could not be relied upon. It became, so far as the 
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iMB KW concerned, ee Uiough his acts never had been eruni< 
nal, and as thooi^ his testimony under no oircuinstanoes 
could incriminate him. 

As to the claim that the immunity is for the future as well 
as in the past, it may be observed that in Brown, v. 
tnpra^ the court said : 

“It, upon itie other band, the object of the proTlsion [the fifth 
amendment] be to aecure the wltnen against a criminal proaecutlon 
which might be aided, directly or indirectly, by his disclosure, then M 
no such prosecution be posslblfr— in other words, if bis testimony 
operated as a complete pardon for the offense to which it relates— a 
statute absolutely securing to him such Immunity from prosecution 
would satisfy the demands of the clause in question.” 

The words ** complete pardon for the offrase to which it 
relates ” indicate clearly that there must have been some vio- 
lation of the law at the time the evidence was given. In 
Hate V. Henkel, supra, the court said : 

[1012] “But, if the criminality has already been taken away, 
the amendmoat ceases to apply. The criminality provided against is 
a present, not a past, criminality, which lingers only as a memory 
and involves no danger of prosecution.” 

If the amendment does not apply to a past criminality, 
whidi lingers only as a memory, a fortiori it cannot apply 
to future criminality, not yet conceived in the minds of the 
parties. In the Counsdman ease, supra, the court said: 

“ In view of the constitutional provision, a statutory enactment; to 
be valid, must afford absolute immunity against future prosecution 
for the offense to which the question relates.” 

A question put to a witness cannot relate to something 
which does not exist. As to all crimes committed at the 
time the information was had from the defendants, there 
may have been immunity. It cannot be claimed now as to 
crimes wMch had not then been committed, or even contem- 
plated. That this is true fdlows conclusively from the fact 
that the omistitutional privilege guards only against tbs 
gliving of incriminating evidence. Incriminating evidence 
cann<A be given, unless a crime in fact has been committ^ 

Ti^at were thq offenses here to which the ‘‘ ^estiohs ^ 
Isted *’! Obyioo^, if the present indictaient contetnpkt^ 
a (rims ahjqpaMd to have been o(»nmitted within three yririi 
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prior to itB return (and it is dear that it does) , then the dd 
immune evidence did not and could not relate to tiie offense 
charged. 

The claim of the defmdants is, as I have analysed the argu- 
ments of thdr counsel, that as to the matters, transactions, 
and things about which they testified in 1004, and as to every- 
thing rdated thereto or resulting therefrom, there can be no 
prosecution in 1910. I do not decide, and it is not necessary 
for me to dedde, the same question which was presented to 
Judge Humphrey in 1905. United States v. Armour (D. C.) 
142 Fed. 808. T^at I must decide is whether, granting that 
the defendants were mititled to immunity from prosecutimi 
for any crime committed at the time they testified before 
Commissioner Garfield, they are now immune, and fmever 
will be immune, from prosecution for any acte concerning, 
or discovered by reason of, the matters, transactions, and 
things about whi<h thqr then testified. 

8. It may be well to consider what is meant by a con- 
q>ira(y or combination, as defined in the Sherman Act. At 
common law the existence of the conspiracy agreement or 
confederation constituted the crime, without even a single 
overt act in pursuance of it. Bannon et cd. v. United States^ 
166 U. S. 464, 16 Sup. Ct 467, 39 L. Ed. 494. The gist of 
the offense, therefore, is the hict of confederating. Section 
6440 of the Revised Statutes (U. S. Comp. St. 1901, p. 8676) 
has not altered the mature of the offense, or the rules of law 
governing it, save in one particular, namely, that the con- 
spiracy may not now be prosecuted until one overt act has 
been committed. Section 6440 gives a locus poenitentue 
until the commission of some overt act. After the ccanmis- 
sion of such overt act, the law of conspiracy b unaffected by 
that section. United States v. Britton, 108 U. S. 199, 2 Sup. 
Ct 681, [1018] 27 L. Ed. 698; Bannon et ai. v. United 
States, 156 U. S. 464, 16 Sup. <X 467, 89 L. Ed. 494; WO- 
Uamson v. United States, 207 T7. S. 426, 28 Sup. Ct 168, 52 
t^iBd,278. 

Xf, itiien, a conspiracy b indictable at emninon bw before 
eay uiyert act, likewise it must be indietaUe at qramhoh bw 
tipm after the commission of an overt a<^ if the eon- 
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' Qiinej tgreemeot or oonfedention still exists. A eon^ir- 
»{j agreement to accomplish ui unlawful d[>iect is, in its 
very nature, a continuing arrangement between the conspira- 
tors, the duration of which will depend upon the nature of 
the object which they propose to accomplish. Considering 
the infinite variety of possible conspiracies, both as to plan 
and purpose, it is impossible to lay down any unvarying rule 
concerning the extent of their duration, other than to say 
that they continue until they are abandoned, or the object of 
the conspiitu^ is accomplished. So long as the parties con- 
template further action, if necessary to the attainment of 
tiieir ultimate object, the agreement or confederation still 
exists. This further action may consist alone in accepting 
the benefits of an agreement previously made. 

In United Btatee v. Kieeti (decided by the Supreme Court 
of the United States December 12, 1910) 218 U. S. 601, 81 
Sup. Ct 124, 54 L. Ed. 1168, Mr. Justice Holmes said: 

**A consplracx to restrain or monopolize trade by Improperly eocclnd- 
Ing a competitor from business contemplates that the conspirators 
will remain la, business and will continue tbelr combined efforts to 
drive the competitor out until they succeed. If th^ do continue such 
^orts In pursuance of the plan, the conspiracy continues up to the 
time of abandonment or succeea A conspiracy In restraint of trade Is 
different from and more than a contract in restraint of trade. A con- 
spiracy Is constituted by an agreement, it Is true ; but It Is the resnlt 
of the agreement, rather than the agreement Itself, Just as a partner- 
ship, although constituted by a contract. Is not the contract, but Is a 
resnlt of it. The ccmtract Is Instantaneous. The partnership may en- 
dure as one and the same partnership for years. A conspiracy Is a 
partnership for criminal pnrposea That as such It may have continua- 
tion in time Is shown by the rule that an overt act of one partner may 
be the overt act of all, without any new agreemoit spedflcally directed 
to that act” 

In United States v. Trans-Missouri Freight Association, 
166 n. S. 290, 17 Sup. Ct 540, 41 L. Ed. 1007, the contract 
fonning the defendant asaodation had been made before the 
Sierman Act was passed; but a continuance of the association 
after the enactment of the statute was held to be within the 
prohibition. Mr. Justice Peckham said : 

:: **lt Is said that to grant the Inlimetion prayed for in this case is to 
statnto a retroactive dCect; that Uw contract, at the ttae it 
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WEB altered Into, wee not prohibited or declared Illegal hj the «tatii|% 
as It had not then been paeeed; and to now enjoin the doing of any act 
which was legal at tiie time it was done would be improper. We give 
to the law no retroactive effect The agreement in question is a con- 
.tinning one. The parties to it adopt certain machinery and agree to 
certain methods for the purpose of establishing and maintaining in 
the future reasonable rates for transportation. Assuming such action 
to have been legal at the time the agreement was entered into, the 
continuation of the agreement, after it had been declared to be illegal, 
became a violation of the act The statute prohibits the continuing 
or entering into such an agreement for the future, and if the agree- 
ment be continued it then becomes a violation of the act There is 
nothing of an ex post facto character about the act The civil remedy 
by injunction and the liability to punishment under the criminal pro- 
visions of the act are entirely [1014] distinct, and there can be no 
question of any act bdng regarded as a violation of the statute which 
occurred before it was passed. After its passage, if the law be vio- 
lated, the parties violating it may render themselves liable to be pun- 
Ished criminally; but not otherwise.** 

In Northern Securities Co. v. United States^ 193 U. S. 197, 
24 Sup. Ct. 436, 48 L. Ed. 679, the court, under the Sherman 
Act, restrained a continuance of a combination already 
formed. This must have been because such continuance was 
as much condemned by the act as its original formation. 

In United States v. MacAndrews (C. C.) 149 Fed. 823, 
Judge Hough, in overruling a demurrer to an indictment 
charging a violation of sections 1 and 2 of the Sherman Act, 
said: 

** It is true that the gist of the alleged offense is the combination or 
the attempt at monopoly, but it is not true that the offenses are com- 
plete when the combination Is mentally formed or the mental inten- 
tion to monopolize arisea The statutory offense, and the one charged 
herein, does not depend upon * a single agreement, but [on] a course 
of conduct Intended to be continued’; yet, nevertheless, *the thing 
done and intended to be done is perfectly definite.* SvAft v. United 
States, 196 U. 8. 400 [25 Sup. Ct 276, 49 L. Bd. 618]. That case arose 
on the civil side of the court; but it is to be remembered that the 
same facts and acts which expose violators of this statute to civil 
suits also render them subject to indictment In this case, while the 
time is indefinite, the thing done is definite, and that Is all that the 
statute requires. 

**To dhow that an exact time may be^ and ther^ore must be, as- 
signed for the commission of the offense of eomblnatimi, the defendant! 
argue upon the meaning of the word ^engage* as used in the 
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•ad ilnaaoiHly urge Uiftt, ilaM Uie offcoM pi«lilMt«d to that of ^«e• 
ftgiag InVa combination, It mnat be complete aa soon as tbe accnaod 
emplo78 bla attention or effort in or about tbe same, that anch emplop- 
ment of attention or effort la capable of preclae aaalgnmmit In point 
of time, and they challenge the proaecutton to name the day. 

**The atatnte to not directed againat anch an abatractlon aa thto. 
It doea not reanire on the part of tbe proaaentlon clatnroyance to dia- 
cover or locate the offenae. Ita prohibition to not directed againat 
a atate of mind, but againat a atate of facta. The facta do not aimul- 
taneoualy occur; the evoita are not contemporaneona It may, and 
naturally would, require time for tbe working parta of the combine* 
tlon to become coH>peratlveh or for the monopoly to become more than 
a hope; and what la forbidden and rmders the actora obnoxloua to 
the criminal law la not an undiacoverable thought or hopa but a 
perfectly obvlona result or condition. Tbe condition or atate of fhcta 
against which the statute Is directed to a oontlnnlng condition, and 
therefore the offenae of creating and maintaining that condltloo to 
necessarily a continuing offense, and does not, from its very natnre^ 
require greater particularity In asalgnment than to need tn this indict- 
ment” 

The books say sometimes that each overt act “ renews the 
conspiracy. This can be true only in the sense that the overt 
act constitutes renewed or further evidence of the continued 
existence of the conspiracy. A conspiracy is always required 
to support the overt act. A conspiracy agreement commonly 
continues in actual existence until after the object of the con- 
spiracy has been accomplished. Its actual continuance 
always is a question of fact, and the indictment in this case 
charges a continued actual existence of the conspiracy from 
its inception in 1904, up to the time of the return of the in- 
dictment. 

Is the original confederation or unlawful agreement the 
only violation of the statute, or is a continuation or carrying 
out of that agree[1016]mait, evidenced by a conscious par- 
ticipation therein by the parties, equally a violation of the 
lawl The fact that conspiracnes generally may be, and usu- 
ally are, continuing agreonents or understandings, empbat* 
ic^y is true of conspiracies to restrain or to monopolise com- 
merce. In such cases, not only may the ccmspiracy endure, 
as in the case of conspiracies generally, until a tingle com- 
plete result is effected, but the result intended by the con- 
q^irators is itself, quite inevitably, a continuing condition of 
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meat or a day is not the object of a conspiraqr to restrain or 
monopolize it. The conspirators seek continubns restraint 
and mtmopolization. 

The argument of the defendants is that the crime of con- 
qi>iracy is non-continuing, because the essential element of 
the offense is the act of confederating or plotting, which is 
in itsdf inherently a non-continuing act. The authorities 
which have just been cited are to the contrary. The ques- 
tion of the continuous or non-continuous nature of a con- 
spiracy depends entirely upon the agreement of the parties 
and the object to be effected. It is always possible that the 
conspiracy or confederation itself may contemplate a con- 
tinuous course of action on the part of those engaged in it 
An agreement to pursue an illegal course for 10 or 15 years, 
by its very nature, would be an agreement which was con- 
tinuous. Take a concrete case. Assume that the defendants 
in 1904 entered into a written agreement to stifle competition, 
or to control prices, in the fresh meat industry throu^ the 
medihm of the National Packing Company. Would indict- 
mmit and conviction in 1905 have given them an everlasting 
license to continue their unlawful acts, exempt and immune 
from prosecution 1 

4. It must be conceded that, had the defendants been con- 
victed in 1905, no question of immunity arising, no further 
prosecution could be had for the same offense. If, however, 
the conspiracy having been entered into and the various 
media through which it was to be made operative and effec- 
tive having been created, all in 1904, proof of the facts upon 
which the former conviction was had (properly safeguarded 
by the rules of evidence) could be shown in a prosecution in- 
stituted in 1910, based upon a continuous conscious partici- 
pation by the defendants in the original undertaking; that 
is to say, the continued operation of the unlawful eombina-' 
tion, notwithstanding the former conviction, is in itself a 
new violation of the law. The indictments in this case aire 
not for any crime committed at the time the privileged evi- 
dencO was given, but for a subsequent crime, imd tiiat subse- 
quent crime consists in the continuitidn of the m^pnal 
agreement. 
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Agun, sappope in 19M the defendente admitted to tim 
OoDUBiaricmer of Corporations that thay had conspired to- 
fether to restrain the fresh meat trade in this oonntiy. Sup* 
pose that the confession were used to search out o^er evi* 
dence tending to show that the conspiracy organised in 1904 
had been in continuous operation up to and including the 
month of September, 1910. Can they stand boldly upon the 
proposition that with respect to those matters, transactions, 
and things which they had confessed they are immune for 
all time to [1016] comet Not only immune from punish- 
ment concerning the things of the past which they disclosed, 
but immune from punishment for continuing in their un- 
lawful engagement} Not only that, but immune from the 
use of the evidence against them for any purpose at any time 
thereafter? 

Immunity does not mean license. If it does, then <me 
need only to confess his crime, and his license to violate the 
law becomes perpetual. Any consideration of the so-called 
immunity or constitutional privilege which results in the 
giving of license to continue an unlawful act, or immunity 
from prosecution for future crime, would be intolerable. 

The defendants must rest squarely upon the proposition 
that the immunity granted by the statute is broader than the 
privilege of the Constitution. However, both the Constitu- 
tion and the immunity statute apply only to incriminating 
evidence; the former by construction given by the Supreme 
Court of the United States, and the latter by its very terms. 

I cannot agree that the immunity act purposely was made 
attractive as a kind of bonus or bribe to induce innocent dis- 
closures by the promise that a future crime concerning the 
acts, transactions, and things testified about would pass un- 
punished. I do not believe that the defendants here accused 
are immune for all time to come from the punishment pre- 
smibed by the Sherman Act, with respect to interstate com- 
merce in meat in this country. No matter how ttie arguments 
of counsd are analyzed, they lead ever to that result It 
must follow, if their position is sound, that a general' state- 
ment of one’s businesB made to the Commissioner of Com- 
meroe and Labor will prevent the government from miug 
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•odi infomution ia any way, for the purpose of fnretiiig 
out or prosecuting future crimes connected with that buninecs 

The defendants daim, also, that the use of privileged w 
immune evidence before the 1910 grand jury was a violation 
of their constitutional rights; that the evidence was itself 

unconstitutional,” as distinguished from ** incompetent”; 
that the immunity or amnesty or pardon afforded by the fifth 
amendment and the immunity act obliterated the acts them- 
selves about which they had furnished evidence to Chufield. 
In this connection, much stress has been laid upon cases in- 
volving pardons. It is urged that: 

“The legal etfeet of the pardon or amneetr (the same thing) Is to 
wholly obliterate the oflenee, and all Its consequences; to fnmlsb a 
legal eqnlyalent for conclusive proof that the pardoned acts never 
existed.’’ 

Li other words, after a pardon, there is oblivion ” as to 
the past. If, however, there be any “ oblivion,” it is not as to 
the actual happening of things, but as to the attending con- 
sequences. Amnesty or pardon obliterates the offense, it 
is true, at least to such extent that for all legal purposes the 
one-time offender is to be relieved in the future from all its 
results; but it does not obliterate the acts themselves. It puts 
the offender in the same position as though what he had done 
never had been unlawful ; but it does not close the judicial 
eye to the fact that once he had done the acts which con- 
stituted the [1017] offense, and the cases arising under the 
pardons and under the general amnesty granted at the close 
of our Civil War do not support, but, on the contrary, dispel 
the idea that the acts themselves, as distinguished from their 
penal consequences, were obliterated by pardon or amnesty. 
Thus in the Garland case, 71 U. S. 388, 18 L. Eld. 866, the 
sole question was whether or not Gen. Garland could be 
permitted to practice law in the Supreme Court when, be- 
cause he had held ofSce under the govemmmt of the Con- 
federates States, he could not take the thoii required oath 
thst he had never given aid and comfort to, or held office 
under, enemies of the United States. The whole controvmry 
arose because the facts were not obliterated, because Garland 
eould hot tdte the oath without being guilty of perjiuy. 
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^ fwsto been oblitented, the ample wmy out woold 
hETe been for Gen. Garlend to take the oath; but it was 
admitted on all hands, and stated by the court, ^at he could 
not do so. 

An officer in the empl<^ of the government, ovemealous, 
perhaps, in the performance of his duty, shoots and wounds 
seriously a person whom he thinks ^ been guilty of a 
crime. The (^cer had no authority to use violence, and 
was indicted and held for trial on a charge of assault with 
intent to kill. The executive, bdieving that the circum- 
stances warranted his interference, pardons the officer. Does 
the pardon wipe out the physical fact that he shot and 
wounded seriously his victim! Does the pardon prevent 
the victim from recovering damages in a civil action? 
Clearly, it does not. Certainly it cannot be claimed that the 
pardon granted in 1861 to Gen. Garland for ** taking part 
in the late rebellion against the government,*' etc., not only 
rendered him immune from punishment, but branded him 
a Union soldier or a non-combatant 

7. There is nothing in the law of pardons whidi will war- 
rant the court in reaching a conclusion that the amnesty or 
immunity claimed to be afforded by the law to the defend- 
ants in 1904 wiped out the physical existence of the transac- 
tions, matters, and things concerning which tliey then testi- 
fied. The difference between a (u-ime committed and for- 
given, and its physical occurrence, must not be overlooked. 
Immunity does not mean that no acts in fact were done, but 
that there may be no prosecution in respect thereto. Im- 
munity does not wipe out the history of evaits. 

8. A pardon or amnesty secures against the consequences 
of one’s acts, and not against the acts themselves; it involves 
f<Hrgiveness, not forgetfulness. If the claimed inununity did 
not obliterate the physical existence of the facts about whidi 
the defendants furnished evidence to Garfield in 1904, but 
merely purged them of criminality and rendered them in- 
herently harmless, there is no legal reason why those foots 
or the evidence concerning tiiem, if oompetmt and rdevant, 
may not be used to trace the history of, or establirii, an un- 
lawful cimspiracy charged to have been in operation in 1910. 
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'Mj ootidittion is tiiis: The GofDstitiitioii igherentoeid to the 
defendants the right of silence only with req>ect to evidence 
whidi might tend to incriminate them. The immunity act 
rendered rite constitutional provision inapplicable, de> 
stroying the incriminating effect of [1018] the evidence 
given, and providing absolute immunity frmn prosecu* 
tion for any crime already committed concerning the mat^ 
ters, transactions, and things testified about The immunity 
furnished related to present, and not future, crimes. That 
immunity purged the evidence given of all unlawful char* 
acteristics, and assured the defendants that up to the time 
they testified they had done no wicked or wrongful thing. 
The immunity act did not, and could not, alter or destroy 
the transactions, matters, and things concerning which the 
information was furnished. They must exist still as facts, 
harmless and pure, to be sore, but still tangible facts; and 
those facts, proper foundation having been laid, and when 
legally competent and relevant, may be shown at any time, in 
any action, civil or criminal. 

If I am right in my conclusion as to the effect of the fifth 
amendment and the immunity statutes, upon the evidence 
given by the defendants to the Commissioner of Corpora* 
tions in 1904, then the only question remaining is whethw 
the court ought to quash an indictment because incompetent 
evidence was p]^nted to the grand jury. 

6. The cases are imiform to the effect that, except in those 
states in which, by statute, indictments are required to be 
returned on “legal” or “competent” evidence, the courts 
will not review the evidence received by a grand jury for 
rile purpose of passing upon its competent^. In the fir^ 
place, no offidal record of the evidence introduced before 
the grand jury ordinarily is kept. In the secmd place, if, on 
a motion to quash, the competmcy of the evidence presmted 
Could be inquired into, the trial courts would be obliged to 
at as courts of review, to examine into the correctness of 
every ruling made upon the evidence by the giwnd jurors. 
The obstructions to justice and the unnecessary and uncalled* 
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for waste of time, uid consequent expense to the state aa well 
as to defendants, whidi would result from such a course, are 
too obvious to need comment. 

In addition to this, the grand jurors are laymen. They do 
not know, and cannot be expected to know, the technical rules 
of evidence; and while, no doubt, it is the doty of the 
prosecutor to give them such aid as he may in that respect, 
he has no control over them. As a matter of fact, under the 
common law, and in the state of Illinois, where the oonuncm 
law prevails, grand jurors are entitled to indict upon their 
personal knowledge, and upon their experience as men of 
affairs, upon what has transpired in the ccunmunity with 
reference to the case under their investigation. They cannot 
be expected to know what evidence is or is not legally com- 
petent. If, therefore, indictments are to be queshed because 
incompetent evidence was heard by the grand jury, the 
return of a true bill practically will become an impossibility. 

The authorities cited by defendants, in which indictments 
were quashed because the accused was called before the grand 
jury and examined, or because private counsel was permitted 
to appear and address the grand jury, are not in point. In 
those cases the indictments were quashed, not because incom- 
petent evidence was received, but because the proceedings of 
the grand jury were unconstitutional and unlawful. Clearly, 
if the grand jury were improperly impaneled, [1019] or if 
certain classes of persons unlawfully were excluded from 
serving thereon, the matter could be brought to the attention 
of the court, and disposed of, by a motion to quash the in- 
dictment 

The two propositions are radically different It is one 
thing to quash an indictment because the accused, in vibls- 
ti(m of his ccmstitutional right, is brought before the grand 
jury and browbeaten or mallxeated, or because private coun- 
sel is permitted to harangue the jurors, or because other like 
fundamental wrongs are permitted, and quite another thing 
to quadi an indictment because a witness is asked concern- 
ing &cts which mayhap do not tend to prove the chaige 
which the grand jury is to inquire inta The (me reaches 
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to the orguuMtUm or fbndunental power of the gnad jiuy 
to ect; the other, grantuig that the grand jury was properly 
impaneled and had the power to proceed, involyes the prop- 
osition that it acted np<m incompetent evidence, and there- 
fore readied an irrational oondnaion. 

The motions to quash will be denied, and the derk will 
enter an order to that effect 

6. The pleas in this case raise an issue of fact as to what 
evidence was presented to the grand jurors. Grand jurors 
and wibiesses before them are sworn not to disdose what 
takes place in the jury room. The authorities are conflict 
ing as to whether it is proper in a plea in abatement to raise 
an issue of fact as to matters whidi the poli<^ of the law 
requires to be kept secret. The Supreme ^urt, however, in 
Hole V. HenJeel^ eupra, used the following language: 

** The Boggestion that a person who haa testified compnlsorlly before 
a grand imy may not be able, if subsequently indicted for some mat- 
ter concerning which he testified, to procure the eridence necessary 
to maintain his plea, la more fanciful than real. He would have, not 
only his own oath in support of his immunity, but the notes often, 
though not always, taken of the testimony before the grand Jury, 
as well as the testimony of the prosecuting officer, and of every mem- 
ber of ihe Jury present It is scaredy possible that all of them 
would have forgotten the gmeral nature of his incriminating testi- 
mony, or that any serious confiict would arise therefrom.” 

— ^indicadng that sudi matters properly may be brought to 
the notice of <^e court by plea. 

The motion tb strike the pleas in abatement from the files 
will be denied, and a rule entered upon the government to 
reply. If, however, the government sees fit to file a de- 
murrer to the pleas, inasmuch as all of the parties to this 
cause have indicated a dedie to have the matter disposed 
of upon the merits, and inasmuch as I have treated the ques- 
tions involved as if a demurrer had been interposed, such de- 
murrer will be sustained as of course. 
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[IJ THE STANDARD OIL COMPANY OF NEW JER- 
SEY* ET AL. V. THE UNITED STATES. 

larewAL fbojc thb ontcaiT ooxzrt of thb united states fob 

THE EASTERN DISTRICT OF MISSOURI. 

Argaed March 14, 16, IS, 1910; restored to docket for re-arsument April 11, 
1910; ii-argaed January 12, 18, 16^ 17, 1911. — ^Decided May 16, 1911. 

[221 U. S., 1.] 

Tbe Antl-Trnst Act of July 2, 1890, c. 647, 26 Stat. 200, should be con- 
strued in the light of reason ; and, as so construed. It prohibits all 
contracts and combination which amount to an unreasonable or 
undue restraint of trade in interstate commerce.^ 

The combination of the defendants in this case is an unreasonable 
and undue restraint of trade in petroleum and its products moving 
in Interstate commerce, and fhlls within the prohibitions of the act 
as so construed. 

Where one of the defendants in a suit, brought by the Government in 
A Circuit Court of the United States under the authority of I 4 of 
the Anti-Trust Act of July 2, 1890, is within the d!st;rlct, the court, 
under the authority of I 6 of that act, can take Jurisdiction and 
order notice to be served upon the non-resident defendants. 

Allegations as to facts occurring prior to the passage of the Anti-Trust 
Act may be considered solely to throw light on acts done after the 
passage of the act 

[2] The debates in Congress on the Anti-Trust Act of 1890 show that 
one of the influences leading to the enactment of the statute was 
doflbt as to whether there is a common law of the United States 
governing the making of contracts in restraint of trade and the cre- 
ation and maintenance of monopolies in the absence of legislation. 

While debates of the body enacting it may not be used as means for 
Interpreting a statute, they may be resorted to as a means of as- 
certaining tbe conditions under which it was enacted. 

The terms ** restraint of trade,’* and '^attempts to monopolise,” as 
used in the Anti-Trust Act, took their origin in the common law and 
were familiar In the law of this country prior to and at the time of 
the adoption of the act, and their meaning should be sought from 
the conceptions of both English and American law prior to the 
pamge of the act 

The original doctrine that all contracts In restraint of trade were 
Illegal was long since so modified In the Interest of freedom of In- 

opinion of drcnlt Court (178 Fed. Rep., 177)i see vol. A 696. 

^ Syllabus and statements of arguments oopyrlghtsd* IDllt hgr tba 

Banltt ZaW Piflillshliig Ckimpany. 
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dlTULualt to ecmtract that tho contract was Taltd i( the rcoitl^ti 
restraint was only partial In its operation and was otberwise rea- 
Bonabla 

Tbe early struggle in England against the power to create monoppUes 
resulted in establishing that those institutions were incompatible 
with the English Constitution. 

At common law monopolies were unlawful because of their restriction 
upon individual freedom of contract and their injury to the public 
and at common law; and contracts creating the same evils were 
brought within the prohibition as impeding the due course of, or 
being in restraint of, trade. 

At the time of the passage of the Anti-Trust Act the English rule 
was that the individual was free to contract and to abstain from 
contracting and to eKerclse every reasonable right in regard thereto, 
except only as he was restricted from voluntarily and unreason- 
ably or for wrongful purposes restraining his right to carry on his 
trade. Mo^ul Steamship Co. v. McGregor^ 1802, A. G. 25. 

A decision of the House of Lords, although announced after an event, 
may serve reflexly to show the state of the law in England at the 
time of such event. 

This country has followed the line of development of the law of Bng- 
land» and the public policy has been to prohibit, or treat as illegal, 
contracts, or acts entered into with Intent to wrong the public and 
which unreasonably restrict competitive conditions, limit the right 
of individuals, restrain the free flow of commerce, or bring about 
public evils such as the enhancement of prices. 

[8] The Anti-Trust Act of 1880 was enacted in the light of the then 
existing practical conception of the law against restraint of trade, 
and the intent of Congress was not to restrain the right to make 
and enforce &>ntract8, whether resulting from combinations or 
otherwise, which do not unduly restrain Interstate or foreign com- 
merce, but to "protect that commerce from contracts or combina- 
tlozis by methods, whether old or new, which would constitute an 
Interference with, or an undue restraint upon, it 

The Anti-Trust Act contemplated and required a standard of inter- 
pretation, and it was intended that the standard of reason which 
had been applied at the common law should be applied in determin- 
ing whether particular acts were within its prohibitions. 

The word ** person” in § 2 of the Anti-Trust Act as construed by 
reference to I 8 thereof, implies a corporation as w^l as an Indi- 
Tidual. 

The commerce referred to by the words ” any part ” in 12 of flbie 
^ti-Trust Act, as construed in the light of the manifest purpose of 
that act, includes geographically any part of the United States and 
also any of the classes of things forming a part of Interstate or 
iwrelgn oommisroe. 

The words ”to monopoUae” and "monopolise” as used In I 2 the 
Anti-Tmst Act reach every act bringing about the prohibited result. 
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ITreedooi to contract la Oie eaaenoa of freedom from undue reatralnt 
on the rlgbt to contract 

In prior caaea wliere general language baa been uaed, to tbe effect 
that reaaon could not be reaorted to In determining wbetber a par- 
ticular caae waa wltbln tbe problbltlona of tbe Antl-Truat Act tbe 
nnreaaonablmieaa of flie acta under consideration waa pointed out 
and tboae caaea are only authoritative by the certitude that tbe 
role of reaaon waa applied; United States v. Trans-Missanri Freight 
Association, 168 U. S. 290. and United States v. Joint Traffic Asso» 
ciation, 171 U. S. 506, limited and qualified so far as they conflict 
wltb tbe construction now given to the Anti-Trust Act of 1890. 

The application of the Anti-Trust Act to combinations Involving the 
production of commodities witbln tbe States does not so extend 
the power of Congress to subjects dehors its authority as to render 
tbe statute unconstitutional. United States v. B. 0. Knight Co., 150 
U. S. 1» distinguished. 

Tbe Anti-Trust Act generlcally enumerates the character of tbe acts 
prohibited and the wrongs which it intends to prevent and is sus- 
ceptible of being enforced without any judicial exertion of legida- 
tlve power. 

The unification of power and control over a commodity such as pe- 
[4] troleum, and Its products, by combining in one corporation tbe 
stocks of many other corporations aggregating a vast capital gives 
rise, of Itself, to the prima facie presumption of an intent and pur- 
pose to dominate the Industry connected with, and gain perpetual 
control of the movement of, that commodity and its products In the 
channels of Interstate commerce In violation of the Anti-Trust Act 
of 1890, and that presumption is made conclusive by proof of specific 
acts such as those In the record of this case. 

The fact that a combination over the products of a commodity such as 
petroleum does not include the crude article Itself does not take the 
combination outside of the Anti-Trust Act when It appears that the 
monopolization of the manufactured products necessarily controls 
tbe crude article. 

Penalties which are not authorized by tbe law cannot be inflicted by 
judicial authority. 

The remedy to be administered in case of a combination violating the 
Anti-Trust Act Is two-fold: first, to forbid the continuance of tbe 
prohibited act, and second, to so dissolve the combination as to 
neutralize the force of the unlawful power. 

ne constituents of an unlawful combination under the Anti-Trust 
Act should not be deprived of power to make normal and lawful 
co n t ra ct s , but should be restrained from continuing or recreating 
the tmlawfnl combination by any means whatever; and a dissolu- 
tloii of the offending combination should not deprive tbe eonstitn- 
cuts of the right to live under tbe law but should compel them to 
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m dotennlh^ the ranedy against an nnlawfal eombhiatioii, the 
court nniat consider the result and not inflict serious injury on the 
irablle by causing a cessation of Interstate conunerce in a necessary 
commodity. 

17h red. Bep. 177, modified Md aflirmed. 

The ftusts, which inyolve the construction of the Sherman 
Anti-Trust Act of July 2, 1890, and whether defendants had 
violated its provisions, are stated in the opinion. 

Mr. John O. Johnton and Mr. John Q. MUbumy with 
whom Mr. FrcenJe L. Orcneford was on the brief, for appd- 
lants: 

Hie acquisition in 1899 by the Standard Oil Company of 
New Jersey of the stocks of the other companies was not a 
combination of independent enterprises. All of the [6] com- 
panies had the same stockholders who in the various cor- 
porate organizations were carrying on parts of the one busi- 
ness. The business as a whole belonged to (Ais body of com- 
mon stockholders who, commencing prior to 1870, had as its 
common owners gradually built it up and developed it. The 
properties used in <h.e business, in so far as they had been 
acquired by purchase, were purchased from time to time with 
the common funds for account of the common owners. For 
the most part the plants and properties used in the business 
in 1899 had notHieen acquired by purchase but were the crea- 
titm of the common ownera The majority of the companies, 
and the most important ones, had been created by the com- 
mon owners for the convenient conduct of branches of the 
business. The stocks of these companies had always been 
hdd in common ownership. The business of the companies 
and their relations to each other were unchanged by the 
transfer of the stocks of the other companies to the Standard 
Oil Company of New Jersey. 

The Sherman Act has no application to the transfer to, 
or acquisition by, the Standard Oil Company of New Jersey 
of the stocks of the various manufacturing uid producing 
corporations, for the reason that such transfer and acquiri- 
tion were not acts of interstate or foreign commeroe, nor 
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dinct and unmediate in their effect on interstate and foreign 
commerce, nor within the power of Congress to r^^te in- 
terstate and foreign commerce. United States ▼. Knigkty 186 
17. S. 1\ In re Oreene^ 52 Fed. Bep. 104. 

Hie contracts, combinations and conspiracies of § 1 of the 
Sherman Act are contracts and cmnbinations whidh con- 
tractually restrict the freedom of one or more of the parties 
to them in the conduct of his or their trade, and combinations 
or oonspirades whidi restrict the freedom of others than the 
parties to them in the conduct of their business, when these 
restrictions directly affect interstate [6] or foreign trade. 
Purchases or acquisitions of property are not in any sense 
such contracts, combinations or conspiracies. Contracts in 
restraint of trade are contracts with a stranger to the con- 
tractor’s business, although in some cases carrying on a 
similar <me, which wholly or partially restricts the freedom 
of the contractor in carrying on that business as otherwise he 
would. Holmes, J., in Northern Securities case, 193 U. S. 
404; Pollock on Contracts, 7th ed., p. 352. Such contracts 
are invalid because of the injury to the public in being de- 
prived of the restricted party’s industry and the injury to the 
party himself by being precluded from pursuing his occupa- 
ti<». Oregon Steam Navigation Co. v. Windsor, 20 Wall. 
68; Alger v. Thicker, 19 Pick. 54. Combinations in re- 
straint of trade are combinations between two or more per- 
sons whereby each party is restricted in his freedom In carry- 
ing on his business in his own way. HUton v. Eckersley, 6 
El. St. BL 47. 

The cases in which combinations have been held invalid 
at common law as being in restraint of trade deal witii ez- 
ecutmy agreements between independent manufacturers and 
dealers whereby the freedom of each to conduct his business 
with respect to his own interest and judgment is restricted. 
Morris Run Cod Go. v. Barclay Coed Co., 68 Pa. St. 173; 
Salt Co. V. Guthrie, 36 Oh. St. 666; Amot v. Pittston and 
Mfnkra Coal Co., 68 N. Y. 558; Graft v. MoOonoughy, 79 
minoisi, 346; India Bagging Association v. Kotde, 14 La. Ann. 
1^; Vulcan Powder Co. v. Eereules Powder Co., 96 Cali- 
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fcntiia, 610; OH 6o. y. Adoue^ 88 Texas, 660; OJunpint n 
Brownf Si Iowa, 166. 

Tlie eases in whidi trusts and similar o^binations bays 
been held invalid as combinations in restraint of trade all 
deal with devices employed to secure the centralized ambnd 
of separately owned concerns. People v. North River Sugar 
Refining Co., 54 Hun. 864 ; 8. 0., 121 N. Y. 582; State v. Ne- 
braska Distilling Co., 29 Nebraska, 700; PoeaYllhontas 
Coke Co. V. Powhatan Coal ds Coke Co., 60 W. Va. 608. 

A conspiracy in restraint of trade is a combination of two 
or more to deprive others than its members of tbeir freedom 
in conducting their business in their own way by acts having 
that effect A combination to boycott is a sufficient illus- 
tration. 

The Sherman Act did not enlarge the category of contracts, 
combinations and conspiracies in restraint of trade. United 
States V. Trans-Missouri Association, 166 U. S. 290; United 
States V. Joint Traffic Association, 171 U. S. 505 ; Addgston 
Pipe db Steel Co. v. United States, 175 U. S. 211; Montague 
V. Lowry, 198 U. S. 88; Swift v. United States, 196 U. S. 
875; Loewe v. Lawlor, 208 U. S. 274; Continental WdU 
Paper Co. v. Voight <6 Sons, 212 U. S. 227, all involved com- 
binations, either expressly by the terms of the agreements 
constituting them, restricting the freedom of each of (lie 
monbers in the conduct of his or its business, or in the 
nature of conspiracies to restrict the freedom of others than 
their members in the conduct of their business. The North- 
ern Securities case, 198 U. S. 197, was a combination which, 
throu^ the device adopted, restricted the freedom of the 
stockholders of two independent railroad companies in the 
separate and independent control and management of their 
respective companies. 

Purchases and acquisitions of property do not restrain 
trade. The freedmn of a trader is not restricted by the 
sale of his property and business. The elimination of cmn- 
petition, so far as his property and business is concerned, is 
hot a restraint of trade, but is merely an incidental effect of 
the exercise of the fundamental civil right to buy and sell 
prop^y freely. The aoquisiti(»i of propody is not made 
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illegal by the fact that the purchaser intends thereby to put 
an end to the use of such property in competition irith him. 
Every purchase of [8] property necessarily involves the 
elimination of that property from use in competition with 
the purchasm* and, therefore, implies an intent to effect such 
elimination. Cincinnati Packet Co. v. Bay, 200 U. S. 179. 

The transfer to, and acquisition by, the Standard Oil 
Company of New Jersey of the stocks of the various corpo- 
rations in the year 1899 was not, and the continued owner- 
ship of those shares wiih the control which it confers is notj 
a combination or conspiracy in restraint of trade declared to 
be illegal by the first section of the Sherman Act Because 
of the common ownership of the different properties in in- 
terest they were not independent or competitive but they 
were the constituent elements of a single business organism. 
This situation was not affected by the transfer to the Stand- 
ard Oil Company of New Jersey, who had the same body of 
stockholders and had controlled the separate companies and 
continued to control them through the Standard Oil Com- 
pany of New Jersey. These considerations differentiate the 
present case from the Northern Securities case, 198 U. S. 197. 
The Northern Securities case dealt with a combination of 
diverse owners of separate and diverse properties which 
were bound by the law of their being as quasi-public corpo- 
rations invested with public franchises to continue separate, 
independent and competitive, creating through the instru- 
mentality of the holding company a common control whidi 
would necessarily prevent competitive relations. 

There is no warrant for the assumption that corporations 
engaged in the same business are naturally or potentially 
competitive regardless of their origin or ownership. If the 
same body of men create several corporations to carry on a 
luge business for the economical advantages of location or 
for any other reason, and the stocks of these colorations are 
aQ in common ownership, it is a fiction to say that they are 
potentially o(Hn[9]petitive or that their natural relation is 
one ^ competition. 

owners of the Standard Oil properties and 
botinesB had the right to vest the properties uid brniincw 
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in' a sing^ corporation, notwithstanding that sucb a hransao* 
tion might tend to prevent the dudntogration of the different 
properties into diverse ownerships. The Sherman Act does 
not impose restrictions upon the rights of joint owners. 

The acquisitions prior to 1882 were lawful and their effect 
upon competition was incidental. The purpose of the trust 
of 1879 was to bring the scattered legal titles to the joint 
properties then vested in various individuals into a single 
trusteeship. The purpose of the trust agreement of 1882 
was to provide a practicable trusteeship to hold the legal 
title to the joint properties, an effective executive manage- 
ment and a marketable symbol or evidence of the interest 
of each owner. The only question raised in the case of 
State V. Standard OH Company^ 49 O. St. 187, was whether 
it was iiiUra vires for the Standard Oil Company of Ohio 
to permit its stock to be held by the trustees instead of by 
the real owners. The method of distribution adopted on the 
dissolution of the trust was the only feasible plan of distri- 
bution. Each certificate-holder was given an assignment 
of his proportionate interest in all the companies. All being 
parts of the common business there was no basis for separate 
valuations. The value of the interest of every owner was de- 
pendent upon its being kept together as an entirety. The 
transaction of 1899 was practically an incorporation of the 
entire business by the common owners through the owner- 
diip of the Standard Oil Company of New Jersey. That 
was the plain purpose, object and effect of the transaction. 

The first section of the Sherman Act deals directly with 
contracts, combinations and conspiracies in restraint of trade. 
The second section deals directly with monopoliz[10]ing 
and attempts to monopolize. Monopolizing does not enlarge 
the operation of the first section nor does its absence restrict 
the operation of that section. 

The first section deals with entities, a cimtract, combina- 
tion, a conspiracy; and the entities themsd^es are expressly 
declared to be illegal, and may be annulled dertn^ed. 
The second section deals with acts. 

At o(»nm<m law monopcdy had a imedee definition. Slaek- 
sboie^ Vol. 4, p. 160; Bvtehen^ Union Oo^ f. CreeeantlO^ 
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111 TJ. S. 766. Monopoly imports the ides of ezdii- 
siveness snd an exclusiveness existing by reason of the re- 
straint of the liberty of others. With the common-law mo- 
nopoly tile restraint resulted from the grant of the exclusive 
right or privilege. Under the Sherman Act there must he 
some substitute for tiie grant as a source of the exclusiveness 
and restraint essential to monopolizing. The essential ele- 
ment is found in the statement of Judge Jacks<m {In re 
Cfreene, 62 Fed. Bep. 116) that monopolizing is securing or 
acquiring ‘‘ the exclusive right in such trade or commwoe 
means which prevent or restrain others from engaging 
therein.” Exclusion by competition is not monopolizing. 
Pollock on Torts, 8th ed., p. 162; Mogvl ease, L. B. 28 Q. B. 
D. 615; (1892) App. Cas. 51. Monopolizing within the act 
is the appropriation of a trade by means of contracts, com- 
binations or conspiracies in restraint of trade or other unlaw- 
ful or tortious acts, whereby “the subject in general is re- 
strained from that liberty of * * * trading which he 
had before.” In the absence of such means ot agencies of 
exclusion, size, aggregated capital, power, and volume of 
budness are not monopolizing in a legal sense. 

Svn/t V. United States, 196 U. S. 375, was the case of a 
combination of corporations, firms and individuals sepa- 
rately and independently engaged in tiie business, together 
controlling nearly the whole of it, to monopolize it by cer- 
tain acts and courses of conduct effective to [11] that end 
whmi done and pursued by such a combination. 

Biohardson v. Buhl, 77 Michigan, 632; People v. North 
River Sugar Refining Co., 54 Hun, 864 ; State v. Standard 
on Co., 49 O. St 137; State v. Distillery Co., 29 Ne- 
braska, 700; DistiCing Co. v. People, 156 Illinois, 448, and 
Anderson v. Shxaonee Compress Co., 209 U. S. 423, rest 
upon special grounds and are not applicable to tixis casa 
See . on the other hand. In re Greene, 62 Fed. Bep. 104, 
Jactstm, J.; Trenton Potteries Co. v. OUphant, 68 N. J. 
Eq. 607 ; Oakdale Co. v. Garst, 18 B. I. 484; State v. Oonti‘ 
nental Tobaeeo Co., 177 Missouri, 1‘, Duengnd JUa^h Cg, v. 
Bgetftr, 106 N. Y. 478; Davis v. Booth Co., 131 Fed. Bep. 
$^l'^(^nson V. Brick Co., 127 Fed. Bep. 804. The ac^qisi- 
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tiolD of existing; plants or pn^rties however extensive, 
though made to obtain their trade and eliminate their corn* 
petiii<m, is not a monopoly at common law or monopolizing 
under the german Act, in the absence of tiie exclusion of 
others frtun the trade by conspiracies to that end or con* 
tracts in restraint of trade on an elaborate and effective 
scale, or other systematic, wrongful, tortious or illegal acts. 
When such monopolizing is present the remedy of the act is 
to prohibit the offending conq>iracie3, contracts, and illegal 
acts or means of exclusion, leaving the individual or corpora- 
tion to pursue his or its business with the properties and 
plants that have been acquired or created shorn of the mo- 
nopolizing elements in the conduct of the business. 

The acquisition of competing plants and properties can not 
be rendei^ unlawful by imputing to such acquisitions an 
intent to monopolize. The acquisition of plants and proper- 
ties does not exclude anyone from the trade and therefore 
the intent to monopolize can not be attributed to such acqui- 
sitions. The proposition that an acquisition of property is 
rendered invalid because of a collateral intent to monopolize 
is not sustained by the [18] authorities rtiied upon to sup- 
port it. Addyaton Pipe ease, 85 Fed. Bep. 291, and cases 
there cited. The substantial acquisitions made by the owners 
of the Standard Oil butiness antedated the Sherman Act 
and they resulted from separate transactions extending over 
a long pmod of years. They were in all cases accretions to 
an existing business. They formed an intignificant part of 
the business as it now mcists. The Sherman Act is intended 
to prevent present mcmopolizing or attempts to monopolize. 
Whether acquisitions made many years ago were or were not 
associated with an attonpt to mon<^olize has no rdation 
with the present attempt at monopolizing. 

The Standard Oil Company of New Jersey was not mo- 
nopolizing, or attempting to monopolize, or combining with 
anyone else to monopolize, interstate and foreign trade in 
petroleum and its products when this proceeding was m- 
stiiuted, or at any time. 

The ownership of the pipe lines has not been a means of 
mimopolizing. Substantially all of the pipe lines ownedT fay 
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the Stsndard Oil (MMnpanies have beeA oonstracted bj those 
compuiies. There has never been any exclusion of anyone 
fitbm the oil fields either in the produ^ion of oil, or its pur- 
chase, or its storage, or its gathering or transportati<m by 
pipe lines. Ownership of the pipe lines does not give the 
Standard companies any advantages in dealing with the pro- 
ducers which are not open to others. 

The decree erroneously includes and operates upon several 
of the appellant companies. 

The sixth section of the decree is unwarranted and im- 
practicable in various of its provisions. 

It was error to deny the motion of the appellants to vacate 
the order permitting service upon them outside of the East- 
ern Division of the Eastern District of Missouri, and to set 
aside the service upon them of the writs of subpoena issued 
thereunder; and error to overrule the pleas of the appellants 
to the juri^ction of the court [13] over them. The appel- 
lants were not residents of the Eastern District of Missouri 
nor were they found therein when the order was made au- 
fliorizing the service of process upon them outside of the 
district. There was no proceeding pending in that district 
involving a controversy for the determination of whi<h the 
appellants were necessary parties. 

Mr. D. T. Watson, also for appellants: 

The Government has failed to maintain the affirmative of 
the issue made by the pleadings. Brent v. TAe BanXs, 10 Pet. 
614; TAe Siren, 7 Wall. 164; United States v. Stmson, 197 
U. S. 200, 205. 

The transfer in 1899 to the Standard Oil Company of New 
Jeraey of the various non-competitive properties jointly 
used by them as one property was not a restriction of inter- 
state tnde, ac an attempt to monopolize, or a violati(m of 
Uis Sherman Act 

The Shermu Act permits trusts, combines, corporations, 
and individuals to enter, into and compete tea interstate 
txide op long as th^r act lawfully. It does not seek to regu- 
late the metbods nor forlad those who enter into trade from 
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doiiig bosiness- in the fcom of a trust, corporation or 
combine, provided they carried it on lawfully. 

The Standard Oil Company of New Jersey after 1889 
might legitimately and properly compete for interstate trade, 
notwithstanding the combination of the group of properties 
gave it a great power, only provided it did not restrain sudi 
trade or by unlawful means seek to gain a monopdy con* 
trary to the provisions of the Sherman Act. 

There is nothing in this case to show that after 1899 the 
omnbination did unlawfully compete, restrict or sedr to 
monopolize interstate trade; yet such evidence was indis- 
pensable to prove that the combination was violating the 
Sherman Act in 1906. See the Calumet <& Reda [14] oa««, 
Judge Knappen, 167 Fed. Bep. 709, 715; Judge Lurton. 167 
Fed. Bep. 727, 728; Judge Gray in United State* v. Beading 
Co., decided December 8, 1910. 

There is a great difference between the Northern Securities 
ease and the case at bar. 

On the question of potential competition, the idea of 
competition between properties all owned by the same per- 
sons is a novelty. The idea that properties themselves 
compete, and that if one man owns two or more he must 
compete with himself, is startling. Competition between 
joint owners is also novel. Fairbanks v. Leary, 40 Wiscon- 
sin, 642, 643; Whit^oeU v. Oonimental Tobacco Oo^ 126 
Fed. Bep. 454: 

Competition is the striving of two or more persons, or 
corporations, either individually or jointly, for one thing, 
L e., trade; it is personal action; the strife between different 
persons. Properties do not compete. Their relative loca- 
tions may more readily enable their owners to use them in 
c(Hnpetition, but of themselves and as against eath other, 
they do not compete. 

This idea makes the Sherman Act read that the same 
person or group of individuals tiudl not own and operate 
two or more sites for refineries or for stores or for any kind 
of manufactories whirii might b* wed by different owners 
in competition. dokU Tr^fh AstodaUon eoas, 171 B. 

806 , m 
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The w<»<ds ** potential ” or ** naturally oompetiUre ? axe 
not in the Sherman Act. Otuoade BaUrcad Co. t. Superior 
Courts 61 Washington, 846. The rule of potoatial com- 
petition refers only to the oemership of the physical prop- 
erties which produce the oil which goes into interstate 
commerce, and not to the oil itself. United Statea v. E. 0. 
Knight Co., 166 U. S. 1; Northern Seeuritiee Co. ▼. United 
Statee, 193 TJ. S. 407. 

The Sherman Act is a highly penal one. In a criminal 
prosecution under the act the degree of proof is beyond a 
[16] reasonable doubt. In a dvil suit under it, the degree 
is not so great, but the proof must be direct, plain and con- 
▼incing. United Statea ▼. Trana-Miaaouri Freight Awn., 68 
Fed. Rep. 77 ; Northern Securitifa Co. t. United Statea, 198 
U. S. 197, 401 ; State y. Continental Tohaeeo Co., 177 Mis- 
siasippi, 1. 

There is a distinction between private traders and rail- 
road companies; and see also distinction under Shemum 
Act between quasi-public corporations and private traders. 
Trana-Miaaouri caae, 166 U. S. 290. 

The mere method in whidi stocks are held is not pre- 
scribed by the Sherman Act; all methods are lawful if not 
used to restrict trade or gain an unlawful monopoly. Under 
the court’s ruling the effectiveness of a large business organi- 
zation may, by reason of that very fact, bring it under the 
Sherman Act 

The decree below was not justified by the facts found by 
the court; or by the Sherman Act; after the court in §6 
permitted the ^stribution among the shareholders of ^e 
Standard Oil Company of New Jersey of the stocks held 
by that ccunpany, it did without lawful authority so to do, 
define and limit the method of that distribution; restrict 
the distributees in the future sale, use and disposal of 
their stocks; restrict the distributees in the sale, use and 
disposal of their properties; and in the contract relatimis 
thereafter to exist, as well as the use and disposition of 
. the different properties in such a drastic manner as to.greatly 
injure and destroy the value of the same and render their 
future pn^taUe use practically impoadUA The decree 
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di^tegratw properties built with appeUante’ moneys for 
joint use so as to create units that never before existed and 
compels these units separatdy to cany on businesB and 
compete witii other units, dir^ly contrary to the purpose 
of their creation. It allows the future operation and use of 
the refineries, pipe lines, and other properties of the appel- 
lants only under the vague and [16] indefinite, but broad 
and comprehensive, terms of § 6 of the decree, by subjecting 
those who in the future operate them to attadunent for con- 
tempt for unwittingly violating vague and indefinite terms. 
It prdiibits appellants from engaging in all interstate com- 
merce until the discontinuance of the operation of the illegal 
oombination, thus inflicting a new penalty for an indefinite 
and uncertain period. 

All of such restrictions are unauthorized by the Sherman 
Act, are in violation of the settled rules governing injunc- 
tions, and are contrary to the provisions of the different de 
erees heretofore approved by this court under the Sherman 
Act, and especially the one in the Northern Seeuritiea ease. 

The decree authorized by the Sherman Act is wholly nega- 
tive, and one that merely enjoins— stops an illegal thing in 
operation when the petition is filed or which then is fore- 
seen. Lacassoffne v. OhapiuSy 144 IJ. S. 124; E. 0. Kmgkt 
Co. ease, 166 U. S. 1, 17; Harriman v. Northern SeourUiee 
Go., 197 n. S. 244, 289; Svnft <& Co. v. Uiatei States, 196 
n. S. 876, 402; United States v. Reading Co., decided by Cir- 
cuit Court of the Third Circuit, December 8, 1910. 

The Sherman Act prescribes certain specie methods of 
rdief which are exclusive of all others. Koyes on Intercor- 
porate Belations, 2d ed., 1909, g 406; Oreer, MUls db Co. v. 
BtoUer, 77 Fed. Bep. 1, 8; Minnesota v. Northern Seeuriiies 
Co., 194 U. S. 48, 71 ; Barnet v. National Bank, 98 U. S. 665, 
668 ; East Tennessee R. R. Co. v. Southern TeL Co., 112 U. S. 
806, 810; Farmers* Bank v. Bearing, 91 U. S. 29, United 
States V. Union Paeips RaUroed Co., 98 U. S. 6W. 

^iPie decree hampers and greatly injures the value of the 
stbeic of the stodcholders, though thty are not parties to tiw 
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A. ocnporation, when party to a in equity, does i«|H 
[17] resent its stockholders, but only within the scope of 
corporate power, and not as to the individual rights of the 
stockholder to do with his property as he chooses. Taylor 

Oo. V. Southern Paoifie Fed. Bep. 147, 153, 154. 

A corporation has no right to conclude or affect the right 
of any shareholder in respect of the ownerdliip or incidents 
of his particular shares. Brown v. Padfie MaSl Stecmahip 
Oo., Fed. Cas. No. 2025 ; 5 Blatdi. 525; Morse v. Buy State 
Gae. Co., 91 Fed. Bep. 944, 946; Hairrman v. Northern Se- 
ouriHee Co., 197 U. S. 244, 288-290. 

The decree follows the appellants and their properties 
after the dissolution. 

The Sherman Act closely limits and defines tiie power of 
the court on a petition filed to g;ive equitable relief. The 
petition must pray that such violations shall be enjoined or 
otherwise prohibited; and it is these violations of the act 
that the court may now enjoin, and only such violations. 
Past unlawful competition does not deprive parties of their 
right to conduct lawful competition. New Haven B. R. case, 
200 U. S. 861, 404. 

The Sherman Act does not give power to the courts to 
strike down and disintegrate a non -competing group of 
physical properties used to manufacture an article of bade. 
These physical properties are brought and held and used 
under state laws; they do not enter into interstate commerce 
and hence are not under Federal control. New Haven B. B. 
Co. V. Interatate Com. Comm., 200 U. S. 861, 404; State v. 
Omaha Elevator Co., 75 Nebra^a, 637. 

The effect of the decree is ruinous. For instance, these 
companies jointly own 54,616 miles of pipe lines, of whidi 
the seven individual defendants and their associates built 
over 50,000 miles, in which they have an investment of over 
$61,000,000. 

like decree splits op this pipe line system into eleven parts, 
talras away from the owners, who jointly built the pipe lines 
and who created the sub-companies, all control [18] over the 
diffc^t sub-companies, and ecunpels the deven different 
parts to stand alone, independently of thmr principal and of 
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9atk other, to be hostile to and to omnpete with their prin* 
dpal end with one another. . 

Pipe lines are nevw parallel but always ocmtinaoas, and 
eadi line has a value which d^)end8 wholly upon its con- 
neetion with other parts of the system, and whether all are 
used together as one whole. The carrying out of the ddsree 
wotdd cot (he pipe line ^tem into isolated segments, pre- 
vent such use, and make the successful operation of the pipe 
lines impossible. 

The decree would especially destroy the value of the stock 
of all shareholders who each had five shares or less. The 
stockholders on August 19, 1907, holding from one to four 
shares each numbered 1,157, and the stodcholders owning 
five fhares each numbered 4B9, out of a total number of 6,085 
stockholders. 

Considering the case de novo, and not on the findings of 
the court below, it is not true that when the petition in this 
case was filed in 1906, the seven individual appellants and 
their associates, private traders in oil, were, contrary to the 
provisions of the Sherman Act, carrying on a conspiracy 
to restrain interstate and foreign trade in oils, and to gain 
by illegal means a monopoly thereol 

The Federal law allowed and allows each of the indi- 
viduals to ctMnpete freely for the interstate and foreign 
traffic in oil and its products. He may use all the weapons 
that his ingenuity and skill can suggest, to wage a success- 
ful warfare. His rights to compete are not limited to 
merdy such means as are fair or reasonable, but are only 
limited to such as are unlawful and directly tend to the vio- 
lati<m of the Sherman Act The Federal law also allows 
and assures to eadx competitor whatever share, however 
large, of the interstate or foreign trade in oil he or they may 
win provided his means are not unlawful. The Sherman 
Act was passed to protect trade and further [19] competi- 
tion. It makes sudi restraint and monopoly a crime and 
infbcts, on conviction, severe penalties for sudi offense. It 
pmmits (me set of competitors to purchase the property of 
odiw competitors solely to avoid further competition. The 
mere sise of the c<Hnpeting corporations or combinations is 
immateriaL 



Axvmmt tta- Afiptflurta 

Tin monopoly of a trade at oonuhon htw was forbiddm 
because, and only because, it exduded all others from prac- 
ticing such trade, and seems to have been then limited to a 
royal grant, as, tor example, giving the exclusive rig^t to 
manufacture playing carda It was and is a distinct tbiing 
from engrossing, regrating' or forestalling the market, ail 
of which were based on the prevention of artificial prices 
for the necessaries of Ufa No one of these falls under Fed- 
eral jurisdiction, but each is subject to state control only. 

The present Utigation is between the Federal Government 
and certain of its citizens. The questions involved are solely 
the rights of these Federal citizens and the effect upon those 
rights of the Sherman Act, and whether these Federal citi- 
zms have violated the provisions of that act 

There was and is no such thing as a Federal crime, aside 
from express congressional acts, and as no such act was in 
existence prior to 1800, as to the matters charged in the 
petition, all the matters and things done by the defendants 
prior thereto are immaterial. 

This case involves, and only involves, the question of the 
restraint and monopolizaticm of interstate and foreign trade 
in oil in November, 1906, when the petition was filed; it 
does not involve any alleged restraint or monopoly of the oil 
industry in any of the States. 

^ The appeUants were lawfully entitled to so hold and use 
in interstate trade all of its combined properties. 

To succeed in this case, the Government must also show 
that the said Standard Oil Ciompany was then in 1906 
[20] using its power to actually restrain interstate or for- 
eign trade in oil, or was then in 1906 excluding or attempt- 
ing to exclude by Ulegal means others from said trade and 
aUempting to monopoUze the same, or a part thereof. 

The l^rman Act does not compel private traders, however 
organized, to compete with each other. The character of the 
oil business was and is such that a great corporation was and 
is aat eccmomie necessity for carrying on that industry. The 
grefwth and success of the Standard Oil Company was the 
result of intUvidual enterprise and the natural laws of trade. 
It wiwit the result of unlawful means, but of skill, unr«> 
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when tha omtinaons om lor lorfy yeus of skill, lotxsr sod 
eointal sesdisd s great success. 

7o {Wore a violation of 1 1 of the 9ierman Act the Oov? 
eminent must clearly dhow tiiat when the petition was filed 
appellants were thm actually restraining interstate trade 
in oiL 

To prove a numopoly under § 2 of tihe Sherman Act, the 
Government must show that the appellants were, when the 
petiti<m was filed, then nang unlawful means to maini-Ain 
their control of the industry and that the appdlants were 
then by unlawful means excluding others from said industry. 

The Attorney General and Mr. Frank B. KeUogg, with 
whom Mr. Oordenio N. Severance was on the brief, for the 
United States: 

It is immaterial that this oonspiraqr had its inception prior 
to the enactment of the Sherman Law, or tihat many of the 
rebates and discriminations granted by the railroads whidh 
enabled the defendants to monopolize the commerce in petro- 
leum antedated the enactment of the Interstate Commerce 
Act; the principles of the common law applied to interstate 
as well as to intrastate com[21]merce. Weatem Union 
Telegraph Co. v. Cdl Pvb. Co., 181 U. S. 92; Murray v. 
0. <6 N. W. R. Co., 62 Fed. Bep. 24; Irvteratate Com. Comm. 
V. B. <& O. B.'Co., 145 n. S. 268 ; Bai^ of Kentuohy v. Adame 
Eapreee Co., 93 U. S. 174; Rational Lead Co. v. Groie Paint 
Store Co., 80 Mo. App. 247 ; People v. Chicago Oae Truet, 
180 Illinois, 268; Biohardaon v. Buhl, 77 Midiigan, 682; 
State V. Nebraeka DietURng Co., 29 Nebraska, 700; DieUOing 
dt Cattle Feeding Co. v. People, 156 Illinois, 448. 

From the earliest date these various eorporathms were 
held together by trust agreements whidi were void at com- 
mon law. But whether they were void or not, the omnbina- 
ti<m was a ccmtinuing one; there was no vested ri^t by rea- 
son of the acquisition of these stocks by the trustees, tihd 
when the Sierman Act was passed the conthinanoe of tisi 
ooBohination became illegal. United Statee'y, Fteight Amo- 
oklffon, 166 U. S. cited and approved in Wtitei*-PiMm' 
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OH Oo. V. Texas, 212 U. S. 86; Thffmpwn v. 27mon Ca^ 
SteameMp Co^ 166 Fed. Rep. 251 ; United States t. American 
Tohaeco Co^ 164 Fed. Rep. 700; Finok v. Schneider Oranite 
Co., 86 S. W. Rep. 221; Ford v. Chicago MHk Assn,, 155 
Illinois, 166. 

The Standard Oil Company, through various defendant 
subsidiary corporations is engaged in producing and pur- 
chasing crude petroleum in Pennsylvania, West Virginia, 
Ohio, Indiana, Illinois, Oklahoma, Kansas and California; 
in transporting the same by pipe lines from the States in 
which the same is produced into the various other States to 
the manufactories of the various defendants; in manufactur- 
ing the same into the products of petroleum and transporting 
those products, largely in the tank cars of the Union Tank 
Line Company (controlled by the Standard Oil Company 
of New Jersey) to the various marketing places throughout 
the United States, and in selling and disposing of the same. 
This clearly makes the defendants engaged in interstate com- 
merce. Swift <6 Co. V. [22] United States, 196 U. S. 875; 
Shawnee Compress Co. v. Anderson, 209 U. S. 423 ; Loewe v. 
Lawlor, 208 U. S. 274. 

The amalgamation of the stocks of all these companies 
in 1899 in the Standard Oil Company of New Jersey as a 
holding corporation was a combination in restraint of trade 
within § 1 of the Sherman Act. United States v. Northern 
Securities Co., 193 U. S. 197 ; Harrvman y. Northern Securi- 
ties Co., 197 U. S. 244; Shawnee Compress Co. v. Anderson, 
209 U. S. 423; Swift & Co. v. United States, 196 U. S. 376; 
Loewe v. Lawlor, 208 U. S. 274; Continental WaU Paper Co. 
V. V eight, 148 Fed. Rep. 939 ; 212 U. S. 227; Burrows v. 
Inler. Met. Co., 156 Fed. Rep. 889 ; Montague v. Lowry, 198 
U. S. 88; DistHUng <Ss Cattle Feeding Co. v. People, 156 
Illinois, 48; Harding v. Am. Glucose Co., 55 N. E. Rep. 
577; Dunber v. American Tel. Teleg. Co., 79 N. E. Rep. 
427; Miuouri v. Standard OH Co., 218 Missouri, 1; Mer- 
ehxnts' lee da Cold Storage Co. v. Rohrman, 128 S. W. Rep. 
598; State v. Intemationei Harvester Co., 79 K a n sas, 871; 
International Harvester Co. v. CommomwedUh, 124 Ken- 
tp^, 548; State v. Creamery Package Mfg. Co., 126 N. W. 
l^p. 126. 

96826*— VOL 4—17 7 
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Hie Northern Seeuritiet ease end other authorities cited 
under this head are oondusiye of the proposition that this 
is a combination in restraint of trade. The court held that 
the inhibitions of the Sherman Act were not limited to those 
direct restraints upon trade and commerce evidenced by con- 
tracts between independent lines of railway to fix rates or to 
maintain rates, or manufacturing or other corporations to 
limit the supply or control prices; <hat the power of sup- 
pression of competition and therefore of restraint of trade 
exercised or which could be exercised by reason of stock 
ownertiup and control of the various corporations, was as 
much in violation of the Anti-Trust Act as direct restraint 
by contract. There is nothing in the act which can be con- 
s^ed to prohibit the suppression of competition by reason 
of stock control of railways [S3] and at the same time to 
permit it in manufacturing industries, pipe line companies, 
or car line companies engaged in the manufacture and trans- 
portation of oil. The contracts, combinations in the form 
of trusts or otherwise, or conspirades in restraint of trade, 
which are inhibited by the first section of the act as applied 
to these classes of corporations cannot be distinguished from 
those contracts, combinations in the form of trusts or other- 
wise, or conspiracies in restraint of trade, when applied to 
railway companies. The thing inhibited is the restraint of 
interstote commerce. The thing to be accomplished is the 
maintenance of the freedom of trade. The inhibition against 
the suppression of competition by any instrumentality, 
sdieme, plan or device, to evade the act, applies to all corpo- 
rations and all devices. The real point is not the instrumen- 
tality or the scheme used to suppress the competition, but 
whether competition is thus suppressed and trade restrained 
and monopolized. Nowhere in the decisions of this court is 
there authority for the proposition that combinations by 
stock ownership or the purchase of competing properties is 
invalid as to railroads but valid as to trading and manu- 
facturing companies. The act of Congress and tiie. decisions 
of this court, so far as the principle goes, places them upon 
tiie same plane. In tiie argument of the Freight Auootaiton, 
oaeea it was urged by counsel that the inhibitions of the 
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Sherman Act in this regard did not apply to railroads, but 
only included trading companies. It is now urged that they 
apply to railroads and do not apply to manufacturing and 
trading companies. But this court in the Freight Aasoeia- 
Hon oaaea clearly laid down the rule that while there are 
points of difference existing between the two classes of cor- 
porations, yet they are all engaged in interstate commerce, 
that the injuries to the public have many common features, 
and that the inhibitions apply to all. 166 U. S. 322. 

[84] The transfers of the stocks of these companies in 
1899 to the Standard Oil Ccxnpany of New Jersey had no 
greater legal sanctity than the transfer to the trustees in 
1882, nor was it different from the transfer of the stocks of 
the Northern Pacific and Great Northern Bailways to the 
Northern Securities Company in 1901, two years after the 
organization of the present corporate Standard Oil c<»nhina- 
tion. It is the usual course of reasoning urged in all of these 
trust cases — because a person has a right to purchase prop- 
erty, he may therefore purchase a competitor, and because 
he may purchase one competitor he may purchase all of his 
competitors, and what an individual may do a corporation 
may do. These were the id^tical arguments pressed with 
great ability by counsel in tiie Northern Secwritiee oaae and 
in the subsequent case of Harriman v. Northern SeauriHea 
Co., 197 U. S. 291 ; but this court held to the contrary. The 
position is also contrary to the almost universal trend of the 
American decisions both Federal and state. The exercise of 
an individual right discormected from all other circumstances 
may be legal, but when taken together with the other circum- 
stances may accomplish the prohibited thing. 

The second section of the act prohibits a person or a sinn^e 
corporation from monopolizing or attempting to monopolize 
any part of the commerce of the country by any means what- 
ever, and also from corrspiring with any other person or per- 
sons to accomplish the same object. Ihe two sections of the 
act were manifestly not intended to cover the same thing; 
othttrwise the second section would be useless. Any contract 
or combination in the form of a trust or otiierwise, or con- 
qiimBy in zestraint of trade which tends to monopoly is 
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prohibited bj the first section. Addyston Pipe 176 
U. S. 211; Ufdted Statea ▼. Northern SeauriHee Oo^ 198 
U.&884. 

The question then is; What is the meaning of the word 
** monopoly,** as used in the second section of the act? [26] 
Of course Congress did not have in mind monopoly 
legidative or executive grant. NaHoned Cotton OU Co. v. 
Team^ 197 U. S. 129; Burrows v. Inter. Met. Co.^ 186 Fed. 
Bep. 889, opinion by Judge Holt Such monopolies could 
not exist in this county except by grant of Congress or 
the States, and it has ^n held that exclusive grants to 
pursue an ordinary legitimate business are void. Bvtohenf 
Union Co. v. Crescent City Co., Ill U. S. 754. Neither did 
Congress have in mind an absolute monopoly. This can only 
be obtained by legislative grant. In a country like ours, 
where everyone is free to enter the field of industry, no abso- 
lute monopoly is probable. It is sufficient to bring it within 
the act if the combination or the aggregation of capital 
** tends to monopoly * * * or are reasonably calculated 
to bring about the things forbidden.” Waters-Pierce Co. v. 
Texas, 212 U. S. 86. Originally monopoly meant a grant by 
a sovereign power, of the exclusive right to carry on any em- 
ployment. Ihe oiily act of exclusion was the grant itself. If 
the grant was void, then there was no monopoly. These mo- 
nopolies were crmmon in all monarchial coimtries. Monop- 
oly, however, came to have a broader meaning under the com- 
mon law in the later days, and eq>ecially in the United States, 
and in order to arrive at what Congress intended by the act 
of 1890 it is important to understand the history of the times 
and the general understanding of monopoly as defined by the 
courts and the political economists, and the monopolies which 
were known to the people generally and against which Con- 
gress was legislating. Prior to the passage of this law, the 
various trusts cases had been decided, in which trusts, like 
the Standard Oil of 1882, had been hdd iUegal because 
tended to create a mrmopoly. People v. North Rimer Sugar 
Refining Co., 54 Hun, 854; State v. Nebraska DistUting Co., 
29 Nebraska, 700; State v. Standard OU Co., 49 Oh. St 187. 
Varibas other decisions had defined monopoty as knotm 
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[26] in this countiyy—oich cases as Algrer v. Thacker^ 19 
Pick. 61; People v. Chicago Ga» Truety 180 Illinois, 268; 
SciU Co. V. Ovihrie, 35 Oh. St. 666; Craft ▼. MeConoughy^ 70 
Illinois, 846; Central R. R. Co. v. CoUins^ 40 Georgia, 682. 

These cases were dedded before the Sherman Act was 
passed, and defined monopoly at common law as it was 
understood and existed in this country. They embrace trusts 
like the Standard Oil Trust; agreements fixing prices, divid- 
ing territory, or limiting production, thereby tending to 
enhance or control the price of products; general agreements 
restraining individuals fi'om engaging in any employment 
except as incident to the sale of property ; purchases by cor- 
porations of all or a large proportion of competing manu- 
facturing or meclianical plants; combinations of separate 
businesses in the form of partnership but really for the 
purpose of controlling the trade; and various other forms 
of acquiring monopoly. There was no unlawful exclusion 
of anyone else from doing business in these cases. They 
show that the term “monopoly” as applied in American 
jurisprudence meant monopoly acquired by mere individual 
acts, as distinguished from- grant of government, although 
the individual act in and of itself was not illegal; the con- 
centration of business in the hands of one combination, cor- 
poration, or person, so as to give control of the product or 
prices; as said by Mr. Justice McKenna, in the Cotton OU 
ease, “all suppression of competition, by unification of 
interest or management.” 

The case of Craft v. McConoughy, eupra^ well illustrates 
this argument The pretended copartnership formed be- 
tween the dealers of the town of Rochelle, while carrying on 
the business separately, enabled them to control the prices to 
the detoiment of the surrounding country. It was therefore 
a monopdizing or an attempt to monopolize a part of the 
commerce of the State; and the mmopolization would have 
been just as effective had these sepa[87]rate business enter- 
prises been stock corporations and the stodc placed in die 
hands of a holding company. A similar illustration was the 
case of 8m^ey v. Kanaaa^ 196 U. S. 447 (afiirming 65 Kansas, 
240), in whidi an attempt to control the grain trade of a 
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particular station was held illes^ under a state statute. The 
Standard combination is an attanpt to control and monopo- 
lise a vast commerce of the entire country, as these people 
undertook to control and monopolize a local commerce. 

The term monopoly,” therefore, as used in the Sherman 
▲ct was intended to cover such monopolies or attempts to 
mcmopolize as were known to exist in this country; those 
which were defined as ill^;al at conunon law by the States, 
when applied to intrastate commerce, and those which were 
known to Congress when the act was passed. The monopoly 
most commonly known in this country, and which the debates 
in Congress > i^ow were intended to prohibited by the act, 
were those acquired by combination (by purchase or other- 
wise) of competing concerns. The purchase of a competitor, 
as a separate transaction standing alone, was the exercise of 
a lawful privilege, not in and of itself unlawful at conunon 
law nor prohibited by statute, yet in the Northern SecuriHet 
ease the purchase of stock in a railway was held to be illegal 
when done in pursuance of a scheme of monopoly. 

It is not necessary in this case, and we doubt whether in 
any case it is possible, to make a comprtiiensive definiticm 
of monopoly which will cover every case that might arise. 
It is sufficient if the case at bar clearly comes within the pro- 
visions of the act. We believe that the defendants have 
acquired a monopoly by means of a combination of the prin- 
cipal manufactui^g concerns through [ 28 ] a holding com- 
pany; that they have, by reason of the very size of the com- 
bination, been able to maintain this monopoly through un- 
fair methods of competition, discriminatory freight rates, 
and other means set forth in the proofs. If this act did not 
mean (his kind of monopoly, we doubt if thwe is such a 
thing in this country. The men who framed the Constitu- 
tion of this country were familiar with the history of monop- 
olies growing out of acts of the (Government They guarded 
the people against these by constitutional provisions, but 
they left open the widest field for the exercise of individual 

•Cons. Rec., Tol. 21, part 8, pp. 200 - 2 * 00 , 2662, 26iS. 2728, 2728, 
2781. 2828; Obng. Bee.. VoL 21. part 6. pp. 4088. 4088, 4088, 4101; VoL 
81, part 8, p. 6864. 
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eaterprifle, and it was the abuse of these persmial privileges, 
made easy by state laws permittiiig nnlimited incorporation, 
>diidi gave rise to the evils that convinced the people of the 
necessity for the passage of the Sherman Anti'Trast Act 
It was not monopoUes as known to the English common law, 
bat monopolies such as were commonly understood to exist 
in this country which that act prohibit^ 

As a natural oondusion from the foregoing definition of 
mcmopoly by appellant’s counsd they claim that the inhi* 
bitions of the second section are against the unlawful means 
used to acquire the monopoly, but that acquired monopoly is 
not illegal; therefore that the court can only restrain the 
means which the monopoly was acquired, leaving the 
monopoly to exist. We believe this to be an altogether too 
refined construction of the act. If such be the true interpre* 
tatiion, the result would be that one could combine all the 
separate manufactures in a given branch of industry in this 
country by use of unlawful means such as discriminatory 
freight rates, but, if not attacked by the Government before 
it had obtained complete control of the business, its very nze, 
with its ramifications through all the States, would make it 
impossible for anyone else to compete, and it could control 
the price of products in the entire country and would be 
beycmd the reach of the law. It could, by selling at a low 
price where a competitor was [29] engaged in business and 
by raising the price where there was no attempt at competi* 
tion, absolutely control the business without itself suffering 
any loss; and yet the Government would be powerless to 
destroy the monopoly because the unlawful means had been 
abandoned. 

If the court finds this combination to be in restraint of 
tirade and a monopoly, it is authorized by § 8 to enjoin the 
same and has plenary power to make such decree as is neces- 
sary to enforce the terms and provisions of the act Northern 
Seeuritiea Co. v. VrUted State*, 198 U. S. 836, 887, 844; 
Sioift <6 Co. V. United State*, 196 U. S. 875 ; United State* v. 
Marigold, 9 How. 560, 56G; Crutcher v. Kentucky, 141 U. S. 
57 ; In re Bapier, 148 U. S. 110; The Lottery cate, 188 U. S. 
ZBV, United State* v. General Paper Co., opinion of Judge 
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Sanbom in settling the decree; not reported; VnUedStaUst. 
American Tobacco Co^ 164 Fed. Bep. 700; Chicago^ Bock 
lAmd (& Pacifie B. B, Co. v. ViUon Pa/nfie B. B. Qo^ 47 
Fed. Bep. 15, 26. 

Evidence tiuit the defendant companies obtained rdMtes 
and discriminatory rates in the transportation of their prod- 
uct as against their oompetitors, and engaged in unfair and 
oppressive methods of competition thereby destroying the 
smaller manufacturers and dealers throughout the country, 
-is material in this case. State of Miteouri v. Standard OU 
T!o^ 218 Missouri, 1 ; State of Mitmeeota v. Standard OH Oo^ 
126 N. W. Bep. 627 ; Standard OU Co. v. State of Tenmeeee^ 
117 Tennessee, 618; S. C., 120 Tennessee, 86; S. C., 217 U. S. 
418 ; State of South Dakota v. Central Lumber Co., 123 N. W. 
Bep. 604; Citieene* Light, Heat ds Power Co. v. Montgomery, 
I7l Fed. Bep. 563; State of Nehraeka v. Drayton, 82 Ne- 
braska, 254; S. C., 117 N. W. Bep. 769; People v. ^fnencoa 
lee Co., 120 N. Y. Supp. 443. 

A person or corporation joining a conspiracy after it is 
formed, and thereafter aiding in its execution, becomes from 
that time as much a conspirator as if he originally de- 
signed and put *it into operation. United States v. [80] 
Standard OU Co., 152 Fed. Bep. 294; Lincoln y. Claflin, 7 
Wall. 182; United States v. Babcock, 24 Fed. Cas. 915, No. 
14^87; United States v. Cassidy, 67 Fed. Bep. 698, 702; The 
Anarchist ease, 122 Illinois, 1; United States t. Pohndon, 26 
Fed. Bep. 682, 684 ; People y. Mather, 4 Wend. 280. 

This conspiracy was a continuing offense. Eyeiy overt act 
cmnmitted in furtherance thereof was a renewal of the same 
as to all of the parties. The statute of limitations does not 
begin to run until the commission of the last oyert act. 
Neither can the parties claim a yested right to riolate the 
law. 19 Am. & Eng. Ency. of Law, 2d ed, “ Limitations of 
Actions; ” United States v. Chreene, 115 Fe^ Bep. 343; Oehs 
V. People, 124 Illinois, 899; Spies v. People, 122 Illinois, 1; 
8 Qrc. 678; State v. Pippin, 88 No. Gar. 646; United States 
V. Bradford, 148 Fed. Bep. 413; Commonwealth v. BartUson, 
Mi Fa. St. 489; People v. Mather, 4 Wend. 261; State v. 
'femjp, 87 No. Car. 688; American Fire Ins. Co. v. State, 
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So. Bep. (Ifiss.) M; Lorena r. Vntt^ Statea^ 94 
D. C. 887; People y. 28 Misc. (N. Y.) 668; Raleigh 

y. Voekf 60 Texas, 438; CommowwedUh y. OiUeepU^ 10 Am- 
Dee. (Pa.) 480. 

Mr. Chief Justice Whitb deliyered the opinion of the 
court. 

Hie Standard Oil Company of New Jersey and 88 other 
corporations, John D. Rockefeller, William Rockefeller and 
fire other individual defendants prosecute this appeal to 
reverse a decree of the court below. Such decree was en- 
tered upon a bill filed by the United States under authority 
of § 4, of the act of July 2, 1800, c. 647, p. 209, known as the 
Anti-Trust Act, and had for its object the enforcement of 
the provisions of that act. The record is inordinately volumi- 
nous, consisting of twenty-three volumes of printed matter, 
aggregating about twelve thousand pages, containing a vast 
amount of confusing and conflicting testi[31]mony relating 
to innumerable, complex and varied business transactions, 
extending over a period of nearly forty years. In an effort 
to pave the way to reach the subjects which we are called 
upon to consider, we propose at the outset, following the 
order of the bill, to give the merest possible outline of its 
contents, to summarize the answer, to indicate the course of 
the trial, and point out briefly the decision below rendered. 

The bill and exhibits, covering one hundred and seventy 
pages of the printed record, was filed on November 15, 1906. 
Corporations known as Standard Oil Company of New Jer- 
sey, Standard Oil Company of California, Standard Oil 
Company of Indiana, Standard Oil Company of Iowa, 
Standard Oil Company of Kansas, Standard Oil Company 
of Kentucky, Standard Oil Company of Nebraska, Standard 
Oil Company of New York, StandaH Oil Company of Ohio 
and sixty-two other corporations and partnerships, as also 
seven individuals were named as defendants. The bill was 
divided into thirty numbered sections, and sought relief upon 
the theory that the various defendants were engaged in con- 
spirihg ^ to restrain the trade and commerce in patroleum, 
eoinnunily called * crude oil,* in refined oil, and in the other 
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pzoduds of petrtdeuin, among tbe seyeral States and Terri- 
toiies of the United States and the District of Columbia 
and with foreign nations, and to monopolize the said com- 
merce.” The conspiracy was alleged to have been formed in 
or about the year 1870 by three of the individual defendants, 
viz: John D. Rockefeller, William Rockefeller and Henry M. 
Flagler. The detailed averments concerning the alleged con- 
q)ira(y were arranged with reference to three periods, the 
first from 1870 to 1882, the second from 1882 to 1899, and 
the third from 1899 to the time of the filing of the bill. 

The general charge concerning the period from 1870 to 
1882 was as follows: 

[tS] "Tbat during said first period the said indMdnal defendants, 
in connection with tbe Standard Oil Oompany of Ohio, purchased 
and obtained Interests through stock ownership and otherwise in, and 
altered into agreemoits with, various persons, firms, corporations, 
and limited partnerships engaged In purchasing, shipping, refining, 
and selling petroleum and its products among the various States for 
tbe purpose of fixing the price of crude and refined oil and the prod- 
ucts thereof, limiting the production thereof, and controlling the trans- 
portation therein, and thereby restraining trade and commerce among 
the several States, and monopolising the said commerce.” 

To establish this charge it was averred that John D. and 
William Rockefeller and several other named individuals, 
who, prior to 1870, composed three separate partnerships 
engaged in the business of refining crude oil and shipping its 
products in interstate commerce, organized in the year 1870, a 
corporation known as the Standard Oil Company of Ohio 
and transferred to that company the business of the said part- 
nerriiips, the members thereof becoming, in proportion to 
their prior ownership, stockholders in the corporation. It 
was averred that the other individual defendants soon after- 
wards became participants in the illegal omibination and 
either transferred property to the corporation or to individ- 
uals to be held for the benefit of all parties in interest in pro- 
portion to their respective interests in the combingtion; that 
is, in proportion to their stock ownership in the Standard Oil 
Company of Ohio. By the means thus stated, it was charged 
that, by the year 1872, the combination had acquired sub- 
stantially all but three or four of the thirty-five or forty ml 
refineries located in Cleveland, Ohio. By reason of the 
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ponrar thus obtoined and in further execution of the intent 
end purpose to restrain trade and to mon<^liae the coni' 
meroe, interstate as well as intrastate, in petroleum and its 
products, the bill alleged that the combination and its mem- 
f88]bers obtained large preferential rates and rdiates in 
many and devious ways over their competitors from various 
railroad companies, and that by means of the advantage 
thus obtained many, if not virtually all, competitors were 
forced either to become members of ^e combination or were 
driven out of business; and thus, it was alleged, during the 
period in question the following results were brought about: 

(a) That the combination, in addition to the refineries in 
Cleveland which it had acquired as previously stated, and 
which it had either dismantled to limit production or con* 
tinned to operate, also from time to time acquired a large 
number of refineries of crude petroleum, situated in New 
York, Penn^lvani a, Ohio and elsewhere. The properties thus 
acquired, like those previously obtained, although belonging 
to and being held for the benefit of the combination, were os- 
tensibly divergently controlled, some of them being put in 
the name of the Standard Oil Company of Ohio, some in the 
name of corporations or limited partnerships affiliated there- 
with, or scnne being left in the name of the original owners 
who had become stockholders in the Standard Oil Ccnnpany 
of Ohio and thus members of the alleged illegal combination. 

(b) That the combination had obtained control of the 
pipe lines available for transporting oil from the oil fields 
to the refineries in Cleveland, Pittsburg, Titusville, Phila- 
delphia, New York and New jersey. 

(c) That the combination during the period named had 
obtained a complete mastery over the oil industry, controlling 
90 per cent of the business of producing, shipping, refining 
and selling petroleum and its products, and thus was able 
to fix the price of crude and refined petroleum and to restrain 
uid miMiopolize all interstate commerce in those products. 

The averments bearing upon the second period (1882 to 
1899) had relation to the claim : 

•^Vbikt during tbe said second porlod of eonspliaeg tlie defendants 
satsced Into a contract and trust agreonont, [84] bj wlileb vartoos 
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InOopondait Urtm oorporatlono, limited partnmrOlilps and IndlTldiiala 
engafod In pon^ainf, traneporting, .refining^ aldpp^^ and aelllng oil 
and the prodocta thereof among the vartoas States tnmed over the 
management of their said business, corporations and limited partner* 
ships to nine tmstees, composed chiefly of certain Indiyiduals defend* 
aht herein, whidb said trust agreement was in restraint of trade and 
eommerce and in ylolatlon of law, as hereinafter more particularly 
alleged.’* 

The trust agreement thus referred to was set out in the 
bill. It was made in January, 1882. By its terms the stock 
of forty corporations, including the Standard Oil Company 
of Ohio, and a large quantity of various properties which 
had been previously acquired by the alleged combination and 
which was held in diverse forms, as we have previously indi- 
cated, for the benefit of the members of the combination, was 
vested in the trustees and their successors, to be held for all 
parties in interest jointly.” In the body of the trust agree- 
ment was contained a list of the various individuals and cor- 
porations and limited partnerships whose stockholders and 
members, or a portion thereof, became parties to tihe agree- 
ment. This list is in the margin.* 

*l8t All the stockholders *aiid members of the foUowing corpora- 
tions and limited partnerships, to wit: 

Acme Oil Company, New York. 

* Acme Oil Company, Pennsylyanla. 

Atlantic Refining Company of Philadelphia. 

Bush & Co. (Limited). 

Camden Consolidated Oil Company. 

Ellsabethport Acid Works. 

Imperial Refining Company (Limited). 

Charles Pratt & Co. 

Paine, Ablett & Co. 

Standard Oil Company, Ohio. 

Standard Oil Company, Pittsburg. 

Smith’s Ferry Oil Transportation Company. 

Solar Oil Company (Limited). 

Sons A Fleming Manufhctnring Company (Limited). 

Also aU the stockholders and members of such other corporations 
and limited partnerships as may hereafter Join in this agreement at 
the request of the trustees herein proyided for. 

Id. The following indiyiduals, to wit: 

W. 0. Andrews, John D. Archbold, Llde K. Arter, J. A. BostWick, 
BenlHuhiA Brewster, D. Bushnell, Thomas 0. Bushnell, J. N. Oamditt; 
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[85] The agreement made provision for the method of 
controlling and managing the property by the trustees, for 

Henry L. Davis, H. M. Flagler, Mra H. M. Flagler, John Huntington, 
H. A. Hutchins, Charles F. O. Heye, A. B. Jennings, Charles Lock- 
hart, A« H. McGregor, William H. Macy, William H. Macy, Jr., estate 
of Joslah Macy, William H. Macy, jr., executor; O. H. Payne, A. J. 
Pouch, John D. Rockefeller, William Rockefeller, Henry H. Rogers, 
W. P. Thompson, J. J. Vandergrift, William T. Wardwell, W. G. War- 
den, Joseph L. Warden, Warden, Frew & Co., liOulse C. Wheaton, 
H. M. Hanna, and George W. Chapin, D. M. Harkncss, D. M. Hark- 
ness, trustee, S. V. Harkness, O. H. Payne, trustee; Charles Pratt, 
Horace A. Pratt, C. M. Pratt, Julia H. Tork, George H. Vilas, M. R. 
Keith, trustees, George F. Chester. 

Also all such Individuals as may hereafter Join in the agreement at 
the request of the trustees herein provided for. 

8d. A portion of the stockholders and members of the following 
corporations and limited partnerships, to wit: 

American Lubricating Oil Company. 

Baltimore United Oil Company. 

Beacon Oil Company. 

Bush A Deuslow Manufacturing Company. 

Central Refining Co. of Pittsburg. 

Chesebrough Manufacturing Company. 

Chess Carley Company. 

Consolidated Tank Line Company. 

Inland Oil Company. 

Keystone Refining Company. 

Maverick Oil Company. 

National Transit Company. 

Portland Kerosene Oil Company. 

Producers’ Consolidated liand and Petroleum Company. 

Signal OU Works (Limited). 

Thompson A Bedford Company (Limited). 

Devoe Manufacturing Company. 

Eclipse Lubricating OU Company (Limited). 

Empire Refining Company (Limited). 

Franklin Pipe Ckimpany (Limited). 

Galena Oil Works (Limited). 

Galena Farm OU Company (Limited.) 

Germania Mining Company. 

Vacuum 011 Company. 

EL 0. Van Tine A Company (Limited). 

Waters-Pierce Oil Company. 

Also stockholders and members (not being all thereof) of other 
eorporatloiis and limited partnmblps who may hereafter Join In this 
agreement at the request of the trustees herein provided for,* 
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tihe lonnatiM of additumal maaufaotariiig, etc., oorpdn* 
[SOJtions in various States, and tlie trust, unless tenminated 
by a mode qiedfied, was to continue “ during the lives of the 
survivors and survivor of the trustees named in the agree- 
ment and for twenty-one years thereafter.” The agreemmit 
provided for the issue of Standard Oil Trust certificates to 
represent the interest arising under the trust in the proper- 
ties affected by the trust, which of course in view of the pro- 
visions of the agreement and the subject to which it related 
caused the interest in the certificates to be coincident with 
and the exact representative of the interest in the combina- 
tion, that is, in the Standard Oil Company of Ohio. Soon 
afterwards it was alleged the trustees organized the Standard 
Oil Company of New Jersey and the Standard Oil Company 
of New York, the former having a capital stock of $8,000,000 
and the latter a capital stock of $5,000,000, subsequently 
increased to $10,000,000 and $16,000,000 respectively. The 
bill alleged “ that pursuant to said trust agreement the said 
trustees caused to be transferred to themselves the stocks of 
all corporations and limited partnerships named in said trust 
agreement, and caused various of the individuals and copart- 
nertiiips, who owned apparently independent refineries and 
other properties employed in the business of refining and 
transporting and selling oil in and among said various States 
and TerriI87Itories of the United States as aforesaid, to 
transfer their property situated in said several States to the 
respective Standard Oil Companies of said States of New 
Yotit, New Jersey, Penn^lvania and Ohio, and other corpo- 
rations organized or acquired by said tnistees from time to 
time. * * For &e sto(^ and property so acquired 
the trustees issued trust certificates. It was alleged that in 
1888 the trustees unlawfully controlled the stock and own- 
ership of various corporations and limited partnertiiips en- 
gaged in sudi purchase and transportation, refining, selling. 
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and shipping of oU,” as per a list which is excerpted in the 
margin.* 

[88] The bill diaiged that during the second period quo 
warranto proceedings were commenced against the Standard 
Oil Company of Ohio, which resulted in the entry by the 
Supreme Court of Ohio, on March 2, 1892, of a decree [89] 
adjudging the trust agreement to be void, not only because 
the Standard Oil Company of Ohio was a party to the same, 
but also because the agreement in and of itself [40] was in 


List of corporations the atociu of which were wholly or partially held by 
the truBteea of Standard Oil Trust : 


Capital 

stock. 


Standard OU 
Trust 
ownership. 


New York State: 

Acme Oil Company, manufmtarers of petroleum products J 
Atlas Refining Company, manuiacturers of petroleum 
products. 

American Wick IfanullMturlng Company, manufroturen 

oflamp^wleks 

Bush A Denslow HanufSoturlng Company, manuflictur- 

ers of petroleum products 

Chesebrough Hanufsoturlng Company, manufacturers of 
petroleum 

Central Refining Company (Limited), manuCsoturers of 


Deroe Maw 
of petroleum 
Empire RefinI ^ 
petroleum produote 
Oswego Manufacturing Company, menutacturen of wood 


luring Company, packen, manufacturers 

(Ltmit^), mamillBi^ of 


Fratt Mmfaoturing Company, manufacturers of petro- 

leom products 

Standard Oil Comimny of New York, manofacturers of 
petroleum products 

Sons dc Fleming Manoiactoring Company (Limited), 

maonfacturers of petroleum products. 


Thonmson A Bedt^ Company (Limited), mannfsctur- 

erompetr ‘ 


petroleum products. 

Vecuum 011 Company, manufacturers of petroleum 

products 

New Jsrasy: 

BaS0OllO__^__ 

Mo&ligan Oil Company, jobbers of penoleum products. . . 
Standm Oil Company of New Jersey, manufroturers of 

petrolsiim products 

PsnnsylTsnla: 

Acme Oil Company manufroturers of petroleum products.! 
Atlantio Rednfaig Oooipany, manoiacturen of petroleum 


Oelena OU Works (limited), msnuiaoturers of petroleum 

pioduflti 

u^silal Refinlitf Company (limited), msnoiactarers of 


_j^redaoan of enide oil 
‘ Trinatt Oompt 

OU Oempenyi 

I^Weito(LfaaiM),* 


Land and PeCrolsnm Company, 


ga^^T^tOenipmiy, 


oferadaoll 

of 


1300.000 

200,000 

23.000 
300,000 

300.000 

200.000 

300.000 

100.000 
100,000 
600,000 

6,000,000 

260,000 

260,000 

26.000 

860,000 

76,000 

8,000,000 

300.000 

400.000 

180.000 

aohrooo 

1 , 000,000 

S6,4U,200 

400,000 

100^000 


Entire. 

Da 

Da 

60 per cent. 
2,601-d,000. 
1-07.2 per cent 
Bntlia 
80 per cent 
Entlia 
Da 
Da 
Do. 

80 per cent 

76 per cent 

Entlra 

Da 

Da 

Da 

Do. 

864psrosnt 


itffSS!- 

Intlia 

ailMre«t 
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Nstraint of trade uid amounted to the creation of an tihlaw- 
fol monopoly. It was alleged that Portly after this do* 
cinon, seemingly for the purpose of cmnplying therewith, 
voluntary proceedings were had apparently to dissolve tiie 
trust, but that these proceedings were a subterfuge and a 
diam because they simply amounted to a transfer of the 
stock held by the trust in 64 of the companies which it con- 
trolled to some of the remaining 20 companies, it having 
controlled before the decree 84 in all, thereby, while seem- 
ingly in part giving up its dominion, yet in reality preserving 
the same by means of the control of the companies as to 
which it had retained complete authority. It was charged 
that especially was this the case, as the stock in the com- 
panies selected for transfer was virtually owned by the 
nine trustees or the members of their immediate families 
or associates. The bill further alleged that in 1897 the attor- 
ney general of Ohio instituted contempt proceedings in the 
quo warranto case based upon the claim that the trust had 


Footnote continued. 
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not been dissolved as required by the decree in that ease. 
About the same time also proceedings in quo warranto were 
commenced to forfeit the charter of a pipe line known as the 
Budmye Pipe line Company, an [41] Ohio corporation, 
whose stock, it was alleged, was owned by the membms of 
the combination, on the ground of its connection with the 
trust which had been held to be illegal. 

The result of these proceedings, the bill charged, caused a 
resent to the alleged wrongful acts asserted to ^ve bemi 
committed during the third period, as follows: 

" l%at during the third period of said consplmev and In pnrsuanN 
thereof the said Individual defendants operated through the Standard 
OU Company of New Jersey, as a bolding corporation, which corpora- 
tion obtained and acquired the majority of the stocks of the various 
corporations migaged In purchasing, transporting, refining, shipping, 
and selling oil Into and among the various States and Territories of 
the United States and the District of Columbia and with foreign 
nations, and thereby managed and controlled the same. In violation 
of the laws of the United States, as hereinafter more particularly 
alleged." 

It was alleged that in or about the month of January. 1899, 
the individual defendants caused the charter of the Standard 
Oil Company of New Jersey to be amended; “so that the 
business and objects of said company were stated as follows, 
to wit: ‘To do all kinds of mining, manufacturing, and 
trading business; transporting goods and merchandise by 
land or water in any manner ; to buy, sell, lease, and improve 
land; build houses, structures, vessels, cars, wharves, docks, 
and piers; to lay and operate pipe lines; to erect lines tot 
conducting electricity; to enter into and carry out contracts 
of every kind pertaining to its business; to acquire, use, sell, 
and grant licenses under patent rights; to purchase or other- 
wise acquire, hold, sell, assign, and transfer shares of capital 
stock and bonds or other evidences of indebtedness of corpo- 
rations, and to exercise all the privileges of ownership, in- 
duding voting upon the stock so held ; to carry on its business 
and have offices and agendes therefor in all parts of tiw 
world, and [43] to hold, purchase, mortgage, and convey real 
estate and peraonal property outside the State of New 
Jersey.’” 

95825 ”— VOL 4—17 8 
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The capital stock of the company — ^which mnoe Match 19, 
1892, had bem $10,000,000 — was increased to $110,000,000; 
and the individual defendants, as theretofore, continued to 
be a majority of the board of directors. 

Without going into detail it suffices to say that it was 
alleged in the bill that shortly after these proceedings the 
trust came to an end, the stock of the various corporations 
which had been controlled by it being transferred by its 
holders to the Standard Oil Company of New Jersey, whi<hi 
ccnporation issued therefor certificates of its common stock 
to the amount of $97,250,000. The biU contained allegations 
referring to the development of new oil fields, for example, 
in California, southeastern Kansas, northern Indian Terri- 
tory, and northern Oklahoma, and made reference to the 
building or otherwise acquiring by the combination of re- 
fineries and pipe lines in the new fields for the purpose of 
restraining and monopolizing the interstate trade in petro- 
leum and its products. 

Beiterating in substance the averments that both the 
Standard Oil TVust from 1882 to 1899 and the Standard Oil 
Company of New Jersey since 1899 had monopolized and 
restrained interstate commerce in petroleum and its prod- 
ucts, the bill at great length additionally set forth various 
means by which during the second and third periods, in 
addition to the effect occasioned by the combination of 
alleged previously independent concerns, the monopoly and 
restraint complained of was continued. Without attempting 
to follow the elaborate avennents on these subjects spread 
over fifty-seven pages of the printed record, it suffices to say 
that such averments may properly be grouped under the fol- 
lowing heads: Kebwtes, preferences and other discriminatory 
practices in favor of the combination by railroad companies; 
restraint and monopolization by control of pipe lines, and 
unfair practices against oom[43]peting pipe lines; con- 
tracts with competitors in restraint of trade; unfair methods 
of competition, such as local price cutting at the points 
where necessary to supress competition; espionage of the 
business of competitors, the operation of bogus independent 
oompanies, and payment of rebates on oil, with the like in- 
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ttot; the divifflot of the United States into districts and the 
limiting oi the operations of the varioos sabsidiary corpora* 
taons as to sudi districts so tiiat competition in the sale of 
petroleum products between such corporations had been en* 
tirdy eliminated and destr<yed; and finally reference was 
made to what was allied to be the ^ eiormous and unrea- 
sonable profits ” earned by the Standard Oil Trust and the 
Standard Oil Company as a result of the alleged monopoly; 
whidi presumably was averred as a means of refiexly infer- 
ring the scope and power acquired by the alleged combina- 
tion. 

Coming to the prayer of the bill, it suffices to say that in 
general terms the sul^antial relief asked was, first, that the 
c(»nbination in restraint of interstate trade and commerce 
and which had monopolized the same, as alleged in the bill, 
be found to have existence and that the parties thereto be 
perpetually enjoined from doing any further act to give effect 
to it; second, that the transfer of the stocks of the various 
corporations to the Standard Oil Company of New Jersey, 
as alleged in the bill, be held to be in violation of the first 
and second sections of the Anti-Trust Act, and that the 
Standard Oil Company of New Jersey be enjoined and re- 
strained fnrni in any manner continuing to exert control 
over the subsidiary corporations by means of ownership of 
said stock or otherwise; third, that specific relief by injunc- 
tion be awarded against further violation of the statute by 
any of the acts specifically complained of in the bill. There 
was also a prayer for general relief. 

Of the numerous defendants named in the bill, the Waters- 
Fierce Oil Company was the only residwit of the [44] dis- 
trict in which the suit was commenced and the only defendant 
served with process therein. Contemporaneous with the 
filing of the bill the court made an order, under § 5 of the 
Anli-Tnut Act, for the service of process upon all the other 
defendants, wherever they could be found. Thereafter the 
rat)ous defendants unsuccessfully moved to vacate the order 
for service on non-resident defendants or filed plea? to the 
jurisdiction. Joint exceptions were likewise imsuccessfully 
filed, upon the ground of impertinence, to many of the aver- 
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mentB of the bill of complaint, partieolarly tliose whidi 
related to acts alleged to have been done by the combination 
prior to the passage of the Anti>Triist Act and prior to the 
year 1899. 

Certain of the defendants filed separate answers, and a 
joint answer was filed on behalf of the Standard Oil Gom> 
pany of New Jersey and numerous of the other defendants 
.The scope of the answers will be adequately indicated by 
quoting a summary on the subject made in the brief for the 
appellants. 

“ It is sufficient to say that, whilst admitting many of the 
alleged acquisitions of property, the formation of the so- 
called trust of 1882, its dissolution in 1892, and the aoquiri- 
tion by the Standard Oil Company of New Jersey of the 
stocks of the various corporations in 1899, they deny all 
the allegations respecting combinations or conspiracies to 
restrain or monopolize the oil trade; and particularly that 
the so-called trust of 1882, or the acquisition of the shares 
of the defendant companies by the Standard Oil Company of 
New Jersey in 1899, was a combination of independent or 
competing concerns or corporations. The averments of the 
petition respecting the means adopted to monopolize the oil 
trade are traversed either by a denial of the acts alleged or 
of their purpose, intent or effect.” 

On June 1907, the cause being at issue, a special exam- 
iner was appointed to take the evidence, and his report was 
filed March 22, 1909. It was heard on April 5 [46] to 10, 
1909, under the expediting act of February 11, 1908, tefore a 
Circuit Court consisting of four judges. 

The court decided in favor of the United States. In the 
opinion delivered, all the multitude of acts of wrongdoing 
charged in the bill were put aside, in so far as they were 
alleged to have been committed prior to the passage of the 
Anti-Trust Act, “ except as evidence of their (the defend- 
ants*) purpose, of their continuing conduct and of its effect.** 
(178 Fed. Eep. 177.) 

. By the decree which was entered it was adjudged that the 
Mmbining of the stocks of various cmnpanies in the hands 
of the Standard Odl Company of New Jersey in 1899 oon^ 
stituted a combination in restraint of trade and also an 
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Attempt to monopolize and a monopolization under g 2 of 
the Anti'Trust Act The decree vas against seven individual 
defendants, the Standard Oil Company of New Jersey, 
thirty-siz domestic ccunpanies and one foreign company 
which the Standard Oil Company of New Jersey controls by 
sto(^ ownership; these 38 corporate defendants being held to 
be parties to the combination found to exist* 

The bill was dismissed as to all other corporate defend- 
ants, 88 in number, it being adjudged § 8 of the decree 
that they “ have not been proved to be engaged in the opera- 
tion or carrying out of the combination.” * 

[46] The Standard Oil Company of New Jersey was en- 
joined from voting the stocks or exerting any control over 
the said 37 subsidiary companies, and the subsidiary compa- 
nies were enjoined from paying any dividends as to the 
Standard Oil Company or permitting it to exercise any con- 
trol over them by virtue of the stock ownership or power 
acquired by means of the combination. The individuals and 
corporations were also enjoined from entering into or carry- 
ing into effect any like combination which would evade the 
decree. Further, the individual defendants, the Standard 
Oil Company, and the 87 subsidiary corporations were en- 
joined from engaging or continuing in interstate commerce 
in petroleum or its products during the continuance of the 
illegal combination. 

At the outset a question of jurisdiction requires considera- 
ti<m, and we shall, also, as a preliminary, dispose of another 
question, to the end that our attention may be completely 

* Counsel for appellants says : " Of tbe 88 (87) corporate defendants 
named in section 2 of the decree and as to which the Judgment of the 
court applies, four hare not appealed, to wit ; Corsicana Refining Co., 
Manhattan Oil Co., Security Oil Co., Waters-Plerce Oil Co., and ona 
010 Standard OU Co. of Iowa, has hem llqnldated and no longer 
eadsts.*’ 

* Of the dismissed defendants 10 were natural gas companies and 10 
were companies which were liquidated and ceased to exist before the 
filing of the petition. The other dismissed defendanta 7 In- number, 
were: nomee Oil R:^nlng Co., United Oil Co., Tidewater Oil Oi., 
TMM Water Pipe Co. (L’t'd), Platt * Washburn Refining Ca, Praals* 
11a Co, end Pennaylvaala OU Co. 
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c(moeiQtrw^ upon the merits of the oontroyersy when we 
ecnne to <^n8ider them. 

First We are of opinion that in consequence of the pres- 
ence vithin the district of the Waters-Pierce Oil Company, 
the court, under the authority of § 5 of the Anti-Trust Act, 
rightly took jurisdiction over the cause and properly ordered 
notice to be served upon the non-resident defendants. 

Second. The overruling of the exceptions taken to so much 
of the bill as counted upon facts occurring prior to Ihe pas- 
sage of the Anti-Trust Act— whatever may be the view as an 
original question of the duty to restrict the ccmtrover^ to 
a much narrower area than that propounded by the bill — ^we 
think by no possibility in the present stage of the case can 
the actiim of the court be treated as prejudicial error justi:fy- 
ing reversal. We say this because the court, as we ^all do, 
gave no weight to the testimony adduced under the aver- 
ments complained of except in so far as it tended to throw 
light upon the acts done after the [47] passage of the Anti- 
lYust Act and the results of which it was charged were 
being participated in and enjoyed by the alleged combina- 
tion at the time of the filing of the bill. 

We are thus brought face to face with the merits of the 
controvert. 

Both as to the law and as to the facts the opposing con- 
tentions pressed in the argument are numerous and in all 
their aspects are so irreconcilable that it is difficult to reduce 
them to some fundamental generalization, which by being 
disposed of would decide them all. For instance, as to the 
law. While both sides agree that the determination of the 
controversy rests upon the correct construction and applica- 
tion of the first and second sections of the Anti-Trust Act, 
yet the views as to the meaning of the act are as wide apart 
as the poles, since there is no real point of agreement on any 
view of the act. And this also is the case as to the scope and 
effect of authorities relied upon, even although in some in- 
stances <me and the same authority is asserted to be ctm- 
trolling. 

So also is it as to the facts. Thus, on the one hand, with 
relentless pertinacty and minuteness of analysis, it is in- 
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sisted that the ftcta establi^ that the assailed oMnhination 
took its birth in a purpose to unlawfully acquire wealth by 
oppressing the public and destroying the just rights of 
others, and that its entire career exemplifies an inexorable 
carrying out of such wrongful intents, since, it is asserted, 
the pathway of the cmnbination from the beginning to the 
time of the filing of the bill is marked with constant proofe 
of wrong inflicted upon the public and is strewn with the 
wrecks resulting from crushing out, without regard to law, 
the individual rights of others. Indeed, so conclusive, it is 
urged, is the proof on these subjects that it is asserted that 
the existence of the principal corporate defendant — the 
Standard Oil Company of New Jersey — ^with the vast accu- 
mulation of property which it owns or controls, because of its 
infinite potency [48] for harm and the dangerous example 
which its continued exbtence affords, is an open and endur- 
ing menace to all fredom of trade and is a byword and re- 
proach to modern economic methods. On the other hand, in 
a powerful analysis of the facts, it is insisted that they dmn- 
onstrate that the origin and development of the vast business 
which the defendants control was but the result of lawful 
competitive methods, guided by economic genius of the high- 
est order, sustained by courage, by a keen insight , into cmn- 
mercial situations, resulting in the acquisition of great 
wealth, but at the same time serving to stimulate and increase 
production, to widely extend the distribution of the products 
of petroleum at a cost largely below that which would have 
otherwise prevailed, thus proving to be at one and the same 
time a benefaction to the general public as well as of enor- 
mous advantage to individuals. It is not denied that in the 
enormous volume of proof contained in the record in the 
period of almost a lifetime to which that proof is addressed, 
there may be found acts of wrong-doing, but the insistence is 
that they were rather the exception than the rule, and in most 
cases were either the result of too great individual zeal in 
the keen rivalries of business or of the methods and habits 
of dealing which, even if wrong, were commonly practised at 
the time. And to discover and state the truth concerning 
these contentions both arguments call for the analysis and 
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weighiBg, M ire have said at the oatset, of a jungle of eon^ 
ffiioting teetimony covering a period of forty years, a duty 
difficult to rightly perform and, even if satisfactorily accom- 
plitiied, almost impossible to state with any reasonable re- 
gard to brevity. 

Duly appreciating the situation just stated, it is certain 
that only one point of concord between the parties is dis- 
cemable, which is, that the controversy in every aspect is 
controll^ by a correct conception of the meaning of the first 
and second sections of the Anti-Trust Act We shall 
[ 40 ] therefore — departing from what otherwise would be 
the natural mrder of analysis— make this one point of har- 
mony the initial basis of our examination of the contentions, 
relying upon the conception that by doing so some har- 
monious resonance may result adequate to dmninate and con- 
trol the discord with which the case abounds. That is to 
say, we shall first come to consider the meaning of the first 
and second sections of the Anti-Trust Act by the text, and 
after discerning what by that process appears to be its true 
meaning we shall proceed to consider the respective conten- 
tions of the parties concerning the act, the strength or weak- 
ness of those contentions, as well as the accuracy of the mean- 
ing the act as deduced from the text in the light of the 
prior decisions of this court concerning it. When we have 
done this we ahaU then approach the facts. Following this 
course we shall make our investigation under four separate 
headings: First, the text of the first and second secti<ms of 
the act miginally considered and its meaning in the light of 
the common law and the law of this country at the time of 
its adoption; second, the contentions of the parties concern- 
ing the act, and the scope and effect of the decisions of this 
eourt upon which they rely; third, the application of the 
statute to facts; and, fourth, the remedy, if any, to be 
afforded as the result of such application. 

First. The tewt of the aet and Ue meaning. 

We quote the text of the first and seomd sections of the 
act, as follows: 

" Saonon 1. Bveiy oontnet, combination in the form of trust or 
ottMcwisa or conspiracy, in restraint of trade or commerce, among 
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tha MT«nit States, or with ftiielgn nationa, la hereby deelated tb he 
lUegal. llT«y person who sball make any anch contract, or engafo 
in any anch oombinatlon or conspiracy, aball be deemed gallly of a 
mlademeanor, and, on conrletlon thereof shall be punished by line 
not exceeding five thousand dollars, or by [SO] Imprisonment not 
exceeding one year, or by both said punishments. In the discretion of 
the court 

” Sbo. 3. Ermy person who shall monopolise^ or attempt to monopo* 
Use, or combine or conspire with any other person or persons, to 
monopolize any part of the trade or commerce among the aereral 
States or with foreign nations, shall be deemed guilty of a misde- 
meanor, and, on conviction thereof, shall be punished by fine not ex- 
ceeding live thousand dollars, or by Imprisonment not exceeding one 
year, or by both said punishments. In the discretion of the court” 

The debates show that doubt as to whether there was a 
oominon law of the United States which governed the sub- 
ject in the absence of legislation was among the influences 
leading to the passage of the act. They conclusively ^ow, 
however, that the main cause which led to the legislation 
was tbe thought that it was required by the economic condi- 
tion of the times, that is, the vast accumulation of wealth in 
the hands of corporations and individuals, the enormous 
development of corporate organization, the facility for com- 
bination which such organizations afforded, the fact that 
die facility was being used, and that combinations known as 
trusts were being multiplied, and the widespread impression 
that their power had bran and would be exerted to oppress 
individuals and injure the public generally. Althou^ de- 
bates may not be used as a means for interpreting a statute 
{United Statea v. Trana-Miasouri Freight Aaaoeiationy 166 
IT. S. 818, and cases dted) that role in the nature of tUngs 
is not violated by resorting to debates as a means of ascertain- 
ing the environment at the time of the enactment of a par- 
ticular law; that is, the history of the period when it was 
adopted. 

There can be no doubt that the sole subject with whidi 
the first sectiim deals is restraint of trade as therein contem- 
tilated, and that the attempt to monopdize and monopolisa- 
tioB is the subject with whith the second secffiljtion is 
conoemsd. It is certain that those terms, at least in their 
mduDsotaiy meaning, todc their mgin in the co mmon law, 
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aiid w«re alao familiar in the law of this country prior to 
and at the time of the ad(^tion of the act in question. 

We riiall endeaTor then, first to seek their meaning, not by 
indulging in an elaborate and learned analysis of the Eng- 
lirii law and of the law of this country, but by making a 
very brief reference to the elementary and indisputable 
conceptions of both the English and American law on the 
subject prior to the passage of the Anti-Trust Act. 

(a) It is certain that at a very remote period the words 

contract in restraint of trade” in England came to refer 
to some voluntary restraint put by contract by an individual 
on his right to carry on his trade or calling. Originally all 
such contracts were considered to be illegal, because it was 
deemed they were injurious to the public as well as to the 
individuals who made them. In the interest of the freedom 
of individuals to contract this doctrine was modified so that 
it was only when a restraint by contract was so general as to 
be coterminous with the kingdom that it was treated as void. 
That is to say, if the restraint was partial in its operaticm and 
was otherwise ^reasonable the contract was held to be valid: 

(i) Monopolies were defined by Lord Coke as follows: 

“‘A monopoly Is an Institution, or allowance by tbe king by Us 
giant, commission, or otherwise to any person or persons, bodies 
politic or corporate, of or for tbe sole baying, selling, maUng, woric- 
Ing, or using of anyttilng, wherry any person or persons, bodies politic 
or corporate, are sought to be restrained of any freedom or liberty 
that th^ bad bdbre, or hindered in their lawful trade.’ (3 Inst 
181, c. 86.)" 

Hawkins thus defined them: 

"‘A monopoly is an allowance by the king to a parUcular person 
or persons of tbe sole buying. Baling, making, [62] working, or using 
of anything whereby the subject In general Is restrained from the 
freedom of manufacturing or trading which be had before’ (Hawk. 
P. 0. bk. 1, c. 29.) ” 

The frequent granting of monopolies and the struggle 
whidi led to a denial of the power to create them, that is to 
say, to the establidiment that they were incompatible with 
the English constitution is known to all and need not be 
reviewed. ’The evils which led to the public outcry against 
monopolies and to the final denial of the power to make 
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them may be tiixa sununarily stated: (1) The power whi^ 
the monopoly gave to the one who enjoyed it to fix the price 
and thereby injnre the public; (2) &e power which it en- 
gendered of enabling a limitation on production; and, (S) 
(he danger of deterioration in quality of the monopoliaed 
article which it was deemed was the inevitable resultant of 
the monopolistic control over its production and sale. As 
monopoly as thus conceived embraced only a consequence 
arising frmn an exertion of sovereign power, no express re- 
strictions or prohibitions obtained against the creation by 
an individual of a monopoly as such. But as it was con- 
sidered, at least so far as the necessaries of life were con- 
cerned, that individuals by the abuse of their right to 
contract might be able to usurp the power arbitrarily to 
enhance prices, one of the wrongs arising from monopoly, 
it came to be that laws were passed relating to offenses su^ 
as forestalling, regrating and engrossing by which prohibi- 
tions were placed upon the power of individuals to deal 
under such circumstances and conditions as, according to the 
conception of the times, created a presumption that the 
dealings were not simply the honest exertion of one’s right 
to contract for his own tienefit unaccompanied by a wrongful 
motive to injure others, but were the consequence of a con- 
tract or course of dealing of such a character as to give rise 
to the. presumption of an intent to injure others through the 
means, for instance, of a monopolistic increase of prices. 
[68] This is illustrated by the definition of engrossing 
found in the statute, 6 and 6 Edw. VI, ch. 14, as follows: 

* Wbatsoever person or persons • * • shall mgross or get into 
his or their hands hy baying, contracting, or promise-taking, ether 
thsn by demise, grant, or lease of land, or tithe, any com growlag in 
the fields, or any other com or grain, batter, dieeee, fish, or other dead 
Tlctoal, whatsoever, within the realm of England, to the Intent to 
sell the same again, shall be accq;)ted, repnted, and taken on nalawfnl 
engrosser or Mgros a ersL" 

As the statutes providing against engrossing the quan- 
tity engrossed was not required to be the whole or a proxi- 
mate paH of the whole of an article, it is dear that tiiere 
was a wide difference between monopoly and engnwsing, etc. 
Btit as the principal wrong which it was deemed would re- 
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irMQ ittonopoly, that is, an enhanoement of ihs ptfos, 
was the satne wiroiig to whi<^ it was thought the prohibited 
engrossment would give rise, it came to pass that monopoly 
and engrossing were regarded as virtually me and the same 
thing. In other words, the prohibited act of engrossing be- 
cause of its inevitable accomplishment of one of the evils 
deemed to be engmdered by monopoly, came to be refmred 
to as being a monopoly or constituting an attempt to monopo- 
lize. Thus Pollezfen, in his argument in Emt India Oom- 
pamy V. Sandya, Skin. 165, 169, said: 

"By common law, he said that trade Is free, aind tor that cited 8 
mat 81; F. B. 66; 1 RoU. 4; that the common law la as much against 
•monopcfly' as ‘engrossing;’ and that they differ only, that a ‘monop* 
oly ’ is by patmtt from the king, the other is by the act of the snbject 
between party and party; but that the mischiefs are the same from 
both, and there is the same law against both. Moore, 678; 11 Bep. 84. 
The sole trade of anything is ‘ mgrosMng ’ ex rel nature, for whoso- 
erer bath the sole trade of buying and selling hath * migrossed ’ that 
trade; and who[64]soeTer hath the sole trade to any country, hath 
the sirie trade of buying and selling the produce of that country, at 
bis own price, which is an * mtgrosslng.’ ” 

And by operation of the mental process which led to con- 
sidering as a monopoly acts which although they did not con- 
stitute a monopoly were thought to produce some of its bane- 
ful effects, so also because of the impediment or burden to 
the due course of trade which they produced, such acts came 
to be referred to as in restraint of trade, lliis is shown by 
my Lord Coke’s definition of monopoly as being “ an institu- 
tion or allowance * * * whereby any person or persons, 
bodies politic or corporate, are sought to be restrained of any 
freedom cw liberty that they had before or hindered in their 
lawful trade.” It is illustrated also by the definition which 
Hawkins gives of monopoly wherein it is said that the effect 
of monopoly is to restrain the citizen “ frmn the freedom of 
manufacturing or trading which he had before.” And see 
especially the opinion of Parker, C. J., in MitehM v. Ray~ 
noUU (ITII), 1 P. Williams, 181;, where a classification is 
made of monopoly which brings it genetically within tbe 
demption of restraint of trade. 

deneraliaing these consideratums, the gitnation is this: 
(i) That by the common law monopolies were unlawful be- 
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mtue of tiieir restriotiim upon iodiTiduol freedom of eon* 
tract and their injury to the public; (2) that as to neoea* 
sariee of life the fre^m of the individual to deal was 
sfricted where the nature and character of the dealing was 
such as to engender the presumption of intoit to bring about 
at least one of the injuries which it was deemed would result 
frmn monopoly, that is an undue enhancement of price; (8) 
that to protect the freedom of contract of the individual not 
(mly in his own interest, but principally in the interest of 
the common weal, a contract of an individual by which he 
put an unreasonable restraint upm himself as to carrying on 
his trade or busi[65]nes8 was void. And that at common 
law the evils consequent upon engrossing, etc., caused those 
things to be treated as coming within monopoly and some* 
times to be called monopoly and the same considerations 
caused monopoly because of its operation and effect, to be 
brought within and spoken of generally as impeding the due 
course of or being in restraint of trade. 

From the development of more accurate econtunie concep* 
tions and the changes in conditions of society it came to be 
recognized that the acts prohibited by the engrossing, fore* 
stalling, etc., statutes did not have the harmful tendency 
which they were presumed to have when the legislation 
concerning them was enacted, and therefore did not justify 
the presumption which had previously been deduced from 
them, but, on the contrary, such acts tended to fructify and 
develop trade. See the statutes of 12th George III, eh. 71, 
enacted in 1772, and statute of 7 and 8 Victoria, rit. 24, 
enacted in 1844, repealing the prohibitions against engross- 
ing, forestalling, etc., upon tiie express ground that the pro- 
hibited acts had come to be considered as favorable to the 
development of and not in restraint of trade. It is remark* 
able that nowhere at common law can there be found a 
prohibition against the creation of monopoly by an individ* 
uaL This would se«n to manifest, either consciously or 
intuitively, a profound conception as to the inevitable 
operation of economic forces and the equipoise or balance in 
favor of the protectitm of the rights of individuals which 
resnlted. Hiat is to say, as it was deemed that mono^ly 
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in ihe concrete could only arue from an act of sovereign 
power, and, such sovereign power being restrained, prcdiibi- 
(jons as to individuals were directed, not agunst the creation 
of monopoly, but were only applied to sudi acts in relation 
to particular subjects as to whidi it was deemed, if not 
restrained, some of the consequences of monopoly might 
result After all, this was but an instinctive recognition [66] 
of the truisms that the course of trade could not be made 
free by obstructing it, and that an individual’s right to trade 
could not be protected by destroying such right 

Fropi the review just made it clearly results that outside 
of the restrictions resulting from the want of power in an 
individual to voluntarily and unreasonably restrain his right 
to cany on his trade or business and outside of the want of 
right to restrain the free course of trade by contracts or acts 
which implied a wrongful purpose, freedom to contract and 
to abstain from contracting and to exercise every reasonable 
right incid«it thereto became the rule in the English law. 
The scope and effect of this freedom to trade and contract is 
clearly shown by the decision in Mogvl Steamship Co. v. 
McOregor (1892), A. C. 25. While it is true that the de- 
cisiim of the House of Lords in the case in question was 
announced shortly after the passage of the Anti-Trust Act, 
it serves reflexly to show the exact state of the law in Eng- 
land at the time the anti-trust statute was enacted. 

In this country also the acts from which it was deemed 
&ere resulted a part if not all of the injurious consequences 
ascribed to monopoly, came to be referred to as a monopoly 
itsrif. In other words, here as had been the case in England, 
practical common sense caused attention to be concentrated 
not upon the theoretically correct name to be given to the 
condition or acts which gave rise to a harmful result, but 
to the result itself and to the remedying of the evils which 
it produced. The statement just made is illustrated by an' 
early statute of the Province of Massachusetts, that is, chap. 
81 of the la'ws of 1778-1779, by which monopoly and fore- 
stalling were expressly treated as one and the same thing. 

It is also true that while the principles concerning con- 
tnachi in restraint of trade, that is, voluntary restraint put 
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• person on his rig^t to pursue his calling, hence only 
operating subjectively, came generally to be recognized 
[67] in accordance with the Engli^ rule, it came moreover 
to pass that contracts or acts which it was considered had a 
monopolistic tendency, especially those whidi were thou^t 
to unduly diminish competition and hence to enhance 
prices — ^in other words, to monopolize — came also in a generic 
sffluse to be spoken of and treated as they had been in Eng- 
land, as restricting the due course of trade, and therefore 
as being in restraint of trade. The dread of monopoly as 
an emanation of governmental power, while it passed at an 
early date out of mind in this country, as a result of the 
structure of our Government, did not serve to assuage the 
fear as to the evil consequences which might arise from the 
acts of individuals producing or tending to produce the con- 
sequences of monopoly. It resulted that treating such acts as 
we have said as amoimting to monopoly, sometimes constitu- 
tional restrictions, again legislative enactments or judicial de- 
cisions, served to enforce and illustrate the purpose to prevent 
the occurrence of the evils recognized in the mother country 
as consequent upon monopoly, by providing against contracts 
or acts of individuals or combinations of individuals or 
corporations deemed to be conducive to such results. To 
refer to the constitutional or legislative provisions on the 
subject or many judicial decisions which illustrate it would 
unnecessarily prolong this opinion. We append in the mar- 
gin a note to treatises, etc., wherein are contained references 
to constitutional and statutory provisions and to numerous 
decifflons, etc., relating to the subject” 

It will be found that as modem conditions arose the trend 
of legislation and judicial dedsdon came more and more to 
adapt the recognized restrictions to new manifestations of 
conduct or of dealing which it was thought [68] justified 
the inference of intent to do the wrongs which it had been 
the purpose to prevent from the beginning. The evolution 

* Pater's Beach on Private Corporations, vol. 2, pp. 1408, et seq., 
chapter on Trosts and Monopolies; Cooke on Trade and Labor Com- 
binattona n, pp, 1M-196; Am. ft Eng. Bncr. I4iw, 2d ed., article 
" Monivolies and Tmsts," 844, et ssq. 




l%9i - m vmrap maa^ ea, 

OglalMi cC tte Oeot 

is clearly pointed out in NaUoncA Cotton OU Co. t. TewtOs 
197 U. S. Ills uid Sha/wnee ComproM Co. t. Andenony 269 
U. S. 423; and, indeed, will be found to be illustrate in 
various aspects by the decisions of this court which have 
bem concerned with the enforcement of the act we ue now 
considering. 

Without going into detail and but very briefly surveying 
the whole field, it may be with accuracy said that the dread 
of enhancement of prices and of other wrongs which it was 
thought would flow from the undue limitation on competitive 
conditions caused by contracts or other acts of individuals 
or corporations, led, as a matter of public policy, to the pro- 
hibition or treating as illegal all contracts or acts which 
were unreasonably restrictive of competitive conditions, 
either from the nature or character of the contract or act or 
where the surrounding circumstances were such as to justify 
the conclusion that they had not been entered into or per- 
formed with the legitimate purpose of reasonably forward- 
ing personal interest and developing trade, but on the con- 
trary were of such a character as to give rise to the inference 
or presumption that they had been entered into or done with 
the intent to do wrong to the general public and to limit 
the right of individuals, thus restraining the free flow of 
commerce and tending to bring about the evils, such as en- 
hancement of prices, which were considered to be against 
public policy. It is equally true to say that the survey of 
the legislation in this country on this subject from the be- 
ginning will show, depending as it did upon the economic 
conceptions which obtained at the time when the legislation 
was adopted or judicial decision was rendered, that con- 
tracts or acts were at one time deemed to be of such a char- 
acter as to justify the inference of wrongful intent which 
were at another period thought not to be [59] of that char- 
acter. But this again, as we have seen, simply followed the 
line of development of the law of England. 

Let us consider the language of the first and second 8ec»- 
tions, guided by the principle that where words are employed 
in a statute which had at the time a well-known meaning at 
twnunon law or in the law of this country they are presumed 
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to l^ve bton used io that sense unless the context compelB 
to the contrarj.” 

As to the first section, the words to be interpreted are: 

“ Brery contract, combination in the form of trust or oOierwlse, or 
con^lracy la restraint of trade or commerce * « * is hereto 
declared to be Illegal.” 

As there is no room for dispute that the statute was in* 
tended to formulate a rule for the regulation of interstate 
and foreign commerce, the question is what was the rule 
which it adopted V 

In view of the common law and the law in this country 
as to n^raint of trade, which we have reviewed, and the 
illuminating effect whi(^ that history must have under the 
rule to which we have referred, we think it results: 

(a) That the context manifests that the statute was drawn 
in the light of the existing practical conception of the law 
of restraint of trade, because it groups as within that class, 
not only contracts which were in restraint of trade in the 
subjective sense, but all contracts or acts which theoretically 
were attempts to monopolize, yet which in practice had come 
to be considered as in restraint of trade in a broad sense. 

(5) That in view of the many new forms of contracts 
and combinations whi<h were being evolved from existing 
econ(»nic conditions, it was deemed essential by an all* 
embracing enumeration to make sure that no form of con* 
tract or combination by which an undue restraint of [fiO] 
interstate or foreign commerce was brought about could 
save such restraint from condemnation. The statute under 
this view evidenced the intent not to restrain the right to 
nudre and enforce contracts, whether resulting from com- 
bination or otherwise, which did not unduly restrain inter* 
state or foreign commerce, but to protect that cmnmerce 
from being restrained by methods, whether old or new, 
which would constitute an interference that is an undue 
restraint, 

: * T. UntUi Btatn, 161 U. S. 446; thMei, Btatti v. Woitff 
Ktm Ark, 168 U. & 649; Keck t. United Btatet, ITS U. 8. 446; KAftur 
V. Vntted Kdtet, 196 TJ. a 100. 128. 

96^«--vol 4— 17 9 
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(o) And 18 the contracts or acts embraced in the pro- 
vision were not expressly defined, since the enumeration 
addressed itself simply to classes of acts, those classes being 
broad enough to embrace every conceivable contract or corn- 
bination which could be made concerning trade or commerce 
or the subjects of such commerce, and thus caused any act 
done by any of the enumerated methods anywhere in the 
whole field of human activity to be illegal if in restraint 
of trade, it inevitably follows that the provision necessarily 
called for the exercise of judgment which required that some 
standard should be resorted to for the purpose of determining 
whether the prohibitions contained in the statute* had or 
had not in any given case been violated. Thus not specifying 
but indubitably contemplating and requiring a standard, it 
follows that it was intended that the standard of reason 
which had been applied at the common law and in this 
country in dealing with subjects of the character embraced 
by the statute, was intended to be the measure used for 
the purpose of determining whether in a given case a par- 
ticular act had or had not brought about the wrong against 
which the statute provided. 

And a consideration of the text of the second section 
serves to establish that it was intended to supplement the 
first and to make sure that by no possible guise could the 
public policy embodied in the first section be frustrated or 
evaded. The prohibitions of the second embrace — 

[ill *' every person who shall monopolise, or attempt to monopolize^ 
or combine or conspire with any other pereon or persona, to monopo* 
llze any part of the trade or commerce among the several atatea, or 
with foreign natlona, • * 

Bj reference to the terms of § 8 it is certain that the word 
person clearly implies a corporation as well as an indiyidnaL 

The commerce referred to by the words “ any part ” con- 
gtrued in the li^t of the manifest purpose of the statute 
has both a geographical and a distributive significance, that 
is it includes any portion of the United States and any one 
df the classes of things forming a part of interstate (ht 
I bteijpi cmninerce. 

Undoubtedly, the words ‘^to monopolize” and ‘‘monopo- 
lize” as used in the section readi every act bringing about 



181 


KCANDABD ath ao. V, xnfrrcBD states. 

OpIiilOB of ttw Court 
the prohibited lesolts. The ambigoi^, if any, is inyolyed 
in determining what is intended by monopolize. But this 
ambiguity is readily dispelled in the li^t of the previous 
history of the law of restraint of trade to which we have 
referred and the indication which it gives of the practical 
evolution by which monopoly and the acts which produce 
the same result as monopoly, that is, an undue restraint of 
the course of trade, all came to be spoken of as, and to be 
indeed ^onymous with, restraint of trade. In other words, 
having by the first section forbidden all means of monopo- 
lizing trade, that is, unduly restraining it by means of every 
contract, combination, etc., the second section seeks, if pos- 
sible, to make the prohibitions of the act all the more com- 
plete and perfect by embracing all attempts to reach the 
end prohibited by the first section, that is, restraints of 
trade, by any attempt to monopolize, or monopolization 
thereof, even although the acts by which such results are 
attempted to be brought about or are brought about be not 
embraced within the general enumeration of the first sec- 
tion. And, of course, when the second section is thus har- 
monized with and made as it [68] was intended to be the 
complement of the first, it becomes obvious that the criteria 
to be resorted to in any given case for the purpose of ascer- 
taining whether violations of the section have been com- 
mitted, is the rule of reason guided by the established law 
and by the plain duty to enforce the prohibitions of the act 
and thus the public policy which its restrictions were ob- 
vioudy enacted to subserve. And it is worthy of observa- 
tion, as we have previously remarked concerning the com- 
mon law, that although the statute by the comprehensiveness 
of the enumerations embodied in both the first and second 
sections makes it certain that its purpose was to prevent un- 
due restraints of every kind or nature, nevertheless by the 
omission of any direct prohibition against monopoly in the 
concrete it indicates a consciousness that the freedom of the 
individual right to contract when not unduly or improperly 
ezerdsed was the most efficient means for the prevention of 
mtmopoly, sinoe the operation of the centrifugal and centrip- 
etal forces resulting from the right to freely contract was 
the means by .which monopoly would be inevitably prevoited' 
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if no eztnmeotu or sovereign power imposed it and no ri|^t 
to make unlawful oontracts having a monopolistic tendency 
were permitted. In other words that freedom to contract 
was the essence of freedom from undue restraint on tiie ri^t 
to contract 

Clear as it seems to ns is the meaning of the provisions of 
tile statute in the light of the review which we have made, 
nevertheless before definitively applying that meaning it be- 
hooves us to consider the contentions urged on one side or 
the other concerning the meaning of the statute, which, if 
maintained, would give to it, in some aspects a much wider 
and in every view at least a somewhat different significance 
And to do this brings us to the second question whidi, at 
the outset, we have stated it was our purpose to consider and 
dispose of. 

[68] Second. The oontentione of the partiea as to the 
meaning of the stainte and the decisions of this oovrt relied 
upon concerning those eontentions. 

In substance, the propositions urged by the Government 
are reducible to this: That the language of the statute em- 
braces every contract, combination, etc., in restraint of trade, 
and hence its text leaves no room for the exercise of judg- 
ment, but simply imposes the plain duty of applying its pro- 
hibitions to every case within its literal language. The error 
involved lies in as^ming the matter to be decided. This is 
true because as the acts which may come under the classes 
stated in the first section and the restraint of trade to which 
that section applies are not specifically enumerated or de- 
fined, it is obvious that judgment must in every case be called 
into play in order to determine whether a particular act is 
embraced within the statutory classes, and whether if the act 
is within such classes its nature or effect causes it to be a re- 
straint of trade within the intendment of the act. To hold 
to the contrary would require the conclusion either that 
every contract, act or combination of any kind or nature, 
whether it operated a restraint on trade or not, was within 
the statute, and thus the statute would be destructive of all 
ri^t to contract or agree or combine in any reqpect what- 
ever as to subjects embraced in intestate trade or commerce, 
or if this ctmelusicm were not reached, then the contention 
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would reipiire it to be held that as the atatute did not define 
toe things to which it related and excluded resort to the only 
means by which the acts to which it relates could be asow- 
tained — toe light of reason — the enforcement of toe statute 
was impossible because of its uncertainty. The merely ge- 
neric enumeration which the statute makes of toe acts to 
which it refers and the absence of any definition of restraint 
of trade as used in the statute leaves room for but (me con- 
clusion, which is, that it was expressly designed not to unduly 
limit toe appli[64]<»ition of the act by precise definition, but 
while clearly fixing a standard, that is, by defining the ul- 
terior boundaries which could not be transgressed with im- 
punity, to leave it to be determined by the light of reason, 
guided by the principles of law and the duty to apply and 
enforce the public policy embodied in the stotute, in every 
given case whether any particular act or contract was within 
toe contemplation of the statute. 

But, it is said, persuasive as these views may be, they may 
not be here applied, because the previous decisions of this 
court have given to toe statute a meaning which expressly 
excludes the construction which must result from the reason- 
ing stated. The cases are United Statee v. Freight Aasoci- 
ation, 166 U. S. 290, and United States v. Joint Tracffio Asso- 
ciation, 171 U. S. 605. Both the cases involved the legality 
of combinations or associations of railroads engaged in inter- 
state commerce for the purpose of ctmtrolling the conduct of 
toe parties to the association or combination in many partic- 
ulars. The association or combination was assailed in each 
case as being in vi<daton of the statute, 'it was held toat 
they were. It is undoubted that in the opinion in each case 
general language was made use of, which, when separated 
from its context, would justify the conclusion that it was de- 
(uded toat reason could not be resorted to for the purpose of 
determining whetoer the acts complained of were within the 
statute. It is, however, also true that the nature and char- 
acter of toe contract or agreement in each case was fylly re- 
ferred to and suggestions as to their unreasimableness pointed 
(Hit in order to indicate that they were within toe prohibi- 
tions of the statute. As the cases cannot by any poesible ean- 
e^itisii be tzeated as authoritative without the certitude tiii^ 
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reason wu iMorted to for the purpose of deciding them, it 
follows as a matter of coarse that it must have been held by 
the lij^t of reason, since the conclusion could not have been 
otherwise reached, tiiat the assailed [66] contracts or agree- 
ments were within the general enumeration of the statute, 
and that their operation and effect brought about the restraint 
of trade which the statute prohibited. This being inevitable, 
the deduction can in reason only be tiiis : That in the cases re- 
lied upon it having been found that the acts complained of 
were within the statute and operated to produce the injuries 
which the statute forbade, that resort to reason was not per- 
missible in order to allow that to be done which the statute 
prohibited. This being true, the rulings in the cases relied 
upon when rightly appreciated were theiefore this and noth- 
ing more: That as considering the contracts or agreements, 
their necessary effect and the character of the parties by whom 
they were made, they were clearly restraints of trade within 
the purview of the statute, they could not be taken out of that 
category by indulging in general reasoning as to the expedi- 
ency or non-expediency of having made the contracts or the 
wisdom or want of wisdom of the statute which prohibited 
their being made. That is to say, the cases but decided that 
the nature and character of the contracts, creating as they 
did a conclusive presumption which brought them within the 
statute, such result was not to be disregarded by the substi- 
tution of a judicial appreciation of what the law ought to be 
for the plain judicial duty of enforcing the law as it was 
made. 

But aside from' reasoning it is true to say that the cases 
relied upon do not when rightly construed sustain the doc- 
trine contended for is established by all of the numerous de- 
cisions of this court which have applied and enforced the 
Anti-Trust Act, since they all in the very nature of things 
rest upon the premise that reason was the guide by which 
the provisions of the act were in every case interpreted. In- 
deed intermediate the decision of the two cases, that is, after 
the decisitm in the Freight Aeeooiation eaae and before tiie 
decision in the Joint Traffio ooMOy the case of Hopkine v. 
VrvtteA Statee, 171 U. S. 578, was de[66]eided, the opiniem 
being delivered by Mr. Justice Peckham, who wrote both the 
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opinicHOS in the Freight AMooiaHon and the Joint Trafio 
oatet. Aiid, referring in the HophiM ease to the broad 
olaim made as to the rule of interpretation announced in the 
Freight Association ease, it was said (p. 692) : 

To treat as condemned by the act all asreemaitB under which, aa 
a reanlt, the coat of omductlng an Interstate commercial bnalneas may 
be increased would enlarae the application of the act far beyond the 
fair meaning of the language used. There must be some direct and 
Immediate effect upon interstate commerce in order to come within 
the act" 

And in the Joint Traffie ease this statement was expressly 
reiterated and approved and illustrated by example; like 
limitation on the general language used in Freight Associa- 
tion and Joint Traffic cases is also the dear result of Bement 
V. National Harrow Oo^ 186 U. S. 70, 92, and especially of 
Cincinnati Packet Co. v. Bay, 200 U. S. 179. 

If the criterion by which it is to be determined in all cases 
whether every contract, combination, etc., is a restraint of 
trade within the intendment of the law, is the direct or in- 
direct effect of the acts involved, then of course the rule of 
reason becomes the guide, and the construction whidi we 
have given the statute, instead of being refuted by the cases 
relied upon, is by those cases demonstrated to be correct. 
This is true, because as the construction which we have de- 
duced from the history of the act and the analysis of its text 
is simply that in every case where it is claimed that an act 
or acts are in violation of the statute the rule of reason, in 
the light of the principles of law and the public policy which 
the act embodies, must be applied. From this it follows, 
since that rule and the result of the test as to direct or indi- 
rect, in their ultimate aspect, come to erne and the same thing, 
that the difference between the two is therefore only that 
which obtains between things which do not differ at all. 

[67] If it be true that there is this identity of result 
between the rule intended to be applied in the Freight Asso- 
ciation ease, that is, the rule of direct and indirect, and the 
rule of reason which under the statute as we construe it 
should be here applied, it may be asked how was it that in 
the opinion in the Freight Association ease much considera- 
tion, was given to the subject of whether the agreement or 
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(MnbinfttioA wMch was mrolved in that ease ooold be taken 
out of the iffohibitions of the statute up<Hi the theory of its 
fOasonablraess. The question is pertinent and must ^ fully 
and frankly met, for if it be now deemed tiiat tiie Freight 
Auoeiation case was mistakenly decided or too broa^y 
stated, the doctrine whidi it announced should be either 
expressly overruled or limited. 

The (xmfusion which gives rise to the question results from 
failing to distingui^ between the want of power to take a 
case which by its terms or the circumstances which sur- 
rounded it, considering among such circumstances the charac- 
ter of the parties, is plainly within the statute, out of the 
operation of the statute by resort to reason in efTect to 
e^bluh that the contract ought not to be treated as within 
the statute, and the duty in every case where it becomes 
necessary from the nature and character of the parties to 
decide whether it was within the statute to pass upon that 
question by the light of reason. This distinction, we think, 
serves to point out what in its ultimate conception was the 
thought underlying the reference to the rule of reason made 
in the Freight AeBooiaUon caee^ especially when such refer- 
ence is interpreted by the context of the opinion and in the 
light of the subsequent opinion in the HopJems ease and in 
Oincinnali Packet Compamy v. Bay, 200 U. S. 179. 

And in order not in the slightest degree to be wanting in 
frankness, we say that in so far, however, as by separating 
the general language used in the opinions in the Freight 
Afaooiation and Joint Trafte cases from the con- [68] text 
and the subject and parties with which the cases were con- 
cerned, it may be conceived that the language referred to 
conflicts with the construction which we give the statute, 
thqy are necessarily now limited and qualified. We see no 
possible escape from this conclusion if we are to adhere to 
Ae many cases decided in this court in which the Anti-Trust 
Law has been applied and enforced and if the duty to apply 
and enforce that law in the future is to continue to exist. 
The first is true, because the construction whidi we now give 
the statute does not in the lightest degree conflict with a 
tingle previous case decided concerning the Anti-Trust Law 
aside from the craitention as to the Freight AssodaHen and 
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/9»n< Traffic aatci, uid because every one of those esses 
applied the rule of reason for the purpose of determining 
vhethw the subject before tiie court was within the statute. 
The seoemd is also true, since, as we have already pointed 
out, unaided by the light of reasem it is impossible to under- 
stand how the statute may in the future be enforced and the 
public policy which it establishes be made eflBcacious. 

So far as the objections of the defendants are concerned 
they are all embraced under two headings: 

(а) That the act, even if the averments of the bill be true, 
cannot be constitutionally applied, because to do so would 
extend the power of Congress to subjects dehcra the reach of 
its authority to regulate commerce, by enabling that body 
to deal with mere questions of production of commodities 
within the States. But all the structure upon which this 
argument proceeds is based upon the decision in United 
States V. E. C. Knight Go., 156 U. S. 1. The view, however, 
which the argument takes of that case and the arguments 
based upon that view have been so repeatedly pressed upon 
this court in connection with the interpretation and enforce- 
ment of the Anti-Trust Act, and have teen so necessarily and 
expressly decided to be unsound as to cause the contentions 
to be plainly foreclosed and to require no ex[69]press 
notice. United States v. Northern Securities Co., 193 U. S. 
197, 834; Loewe v. Lonolor, 208 U. S. 274; Swift t& Co. v. 
United States, 196 U. S. 875; Montague v. Lowry, 193 [7. S. 
38; Shawnee Compress Co. v. Anderson, 209 U. S. 423. 

(б) Many argummits are pressed in various forms of 
statement which in substance amount to contending that the 
statute cannot be applied under the facts of &is case without 
impairing rights of property and de.stroying the freedmn of 
contract or trade, which is essentially necessary to the well- 
bdng of society and which it is insisted is protected by the 
constitutional guaranty of due process of law. But the ulti- 
mate foundation of all these aiguments is the assumption 
that reasmi may not be resorted to in interpreting and apply- 
ing the statute, and therefore that the statute unreasonably 
restaicts the ri^t to contract and unreasonably operates 
upon the right to acquire and hold property. As Ae premise 
is dsDnopsUcated to te unswind by the construction we have 
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given the statute, of course the propomtions whidi rest upon 
that premise need not be further noticed. 

So far as the arguments proceed upon the conception that 
in view of the goierality of the statute it is not susceptible 
of being enforced by the courts because it cannot be carried 
out without a judicial exertion of legislative power, they are 
clearly unsound. The statute certainly gmerically enumer- 
ates the character of acts which it prohibits and the wrong 
which it was intended to prevent. The propositions there- 
fore but insist that, consistently with the fundamental prin- 
ciples of due process of law, it never can be left to the 
judidary to dedde whether in a given case particular acts 
come within a generic statutory provision. But to reduce the 
propositions, however, to this their final meaning makes it 
dear that in substance they deny the existence of essential 
legislative authority and challenge the right of the judidary 
to perform duties which that department of the government 
has exerted from [70] the beginning. This is so dear as to 
require no elaboration. Yet, let us demonstrate that which 
needs no demonstration, by a few obvious examples. Take 
for instance the familiar cases where the judiciary is called 
upon to determine whether a particular act or acts are within 
a given prohibition, depending upon wrongful intent. Take 
questions of fraud. Consider the power which must be exer- 
cised in every case where the courts are called upon to de- 
termine whether particular acts are invalid which are, ab- 
stractly speaking, in and of themsdves valid, but which are 
asserted to be invalid because of thdr direct effect upon 
interstate commerce. 

We come then to the third proposition requiring condd- 
eration, viz : 

Third. The facta and the application of the atainte to 
then. 

Beyond dispute the proofs establish substantially as alleged 
in the bill the following facts: 

L The creation of the Standard Oil G<Hnpany of Ohio; 

SL The organization of the Standard Oil Trust of 1889, 
and also a previous one of 1879, not referred to in the bill, 
and the proceedings in the supreme court of Ohio, culmi- 
nating in a decree based upon the finding that the ounpany 
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ww unlawfully s party to tliat trust; the transfer Ity the 
trustees of sto^ in certain of the companies; the contempt 
proceedings; and, finally, the increase of the capital of the 
Stwdard Oil Company of New Jersey and the acquisition 
by that company of the ^ares of the stock of the other cor> 
porations in exchange for its certificates. 

The vast amount of property and the possibilities of 
&r-readiing control whidi resulted from the facts last 
stated are shown by the statement which we haye pre- 
viously annexed concerning the parties to the trust agree- 
ment of 1882, and the corporations whose stock was held 
by the trustees under the trust and which came therefore to 
be held by the New Jersey corporation. But these state- 
ments do not with accura<7 convey an appreciation of the 
[71] situation as it existed at the time of the entry of the 
decree below, since during the more than ten years which 
elapsed between the acquiring by the New Jersey corpora- 
tion of the stock and other property which was formerly 
held by the trustees under the trust agreement, the situation 
of course had somewhat changed, a change which when an- 
alyzed in the light of the proof, we think, establishes that 
the result of enlarging the capital stock of the New Jersey 
company and giving it the vast power to which we have 
referred produced its normal consequence, that is, it gave to 
the corporation, despite enormous dividends and despite the 
dropping out of certain corporations enumerated in the de- 
cree of the court below, an enlarged and more perfect sway 
and control over the trade and commerce in petroleum and 
its products. The ultimate situation referred to will be 
made manifest by an examination of §§ 2 and 4 of the decree 
below, which are excerpted in the margin.* 

*Sec. 2. That the defendants John D. Rockefeller, William Rocke- 
feller, Henry H. Rogers, Henry M. Flagler, John D. Archbold, Olirer 
H. Pasme, and Charles M. Pratt, hereafter called the seven individual 
defendants, united with the Standard Oil Company and other defend- 
ants to form and effectuate this combination, and since its formation 
have been and still are engaged in carrying It into effect and con- 
tinuing it; that the defendants Anglo-American Oil Company (lim- 
ited), Atlantic Honing Company, Buckeye Pipe Line Company. 
Bome-Scrymaer Company, Cbes^rough Manufacturing Company, Con- 
aoudated, Cumberland Pipe line Company, Colonial Oil Company, 
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[78] Giving to the facte just stated, the wei^t whidh it 
was deemad they were entitled to, in the light afforded hj 

Oontiiieiital Oil Company, Orescent Pipe Line Company, Henry C. 
Folger, Jr., and Calvin N. Payne, a copartnership doing business 
under the firm name and style of Corsicana Refining Company, 
Eureka Pipe Line Company, Galena Signal Oil Company, Indiana 
Pipe Line Company, Manhattan Oil Company, National Transit Com- 
pany, New York Transit Company, Northern Pipe Line Company, 
Ohio Oil Company, Prairie Oil and Gas Company, Security Oil Com- 
pany, Solar Refining Company, Southern Pipe Line Company, South 
Penn Oil Company, Southwest Pennsylvania Pipe Lines Company. 
Standard Oil Company, of California, Standard Oil Company, of 
Indiana, Standard Oil Company, of Iowa, Standard Oil Company, of 
Kansas, Standard Oil Company, of Kentucky, Standard Oil Company, 
of NHiraska, Standard Oil Company, of New York, Standard Oil 
Company, of Ohio, Swan and Finch Company, Union Tank Line Com- 
pany, Vacuum Oil Company, Washington Oil Company, Waters-Plerce 
Oil Company, have entered into and became parties to this combina- 
tion and are either actively operating or aiding in the operation of it ; 
that by means of this combination the defendants named in this sec- 
tion have combined and conspired to monopolize, have monopolized, 
and are continuing to monopolize a substantial part of the commerce 
among the states. In the territories and with foreign nations, in viola- 
tion of section 2 of the Anti-Trust Act. 

e e • • • 

Sbg. 4. That in the formation and extension of the combination or 
conspiracy the Standard Company has issued its stock to the amount 
of more than 180,000,000 in exchange for the stocks of other corpora- 
tions which it holds, and It now owns and controls all of the capital 
stock of many corporations, a majority of the stock or controlling 
Interests in some corporations and stock in other corporations as 
follows: 


Name of oompany. 


Total 

oapitia 

ttoek. 


Owned by 
Standaid 

cA,. 


►Amerioaa Oil Company, Limited 

_„_ntlo RoBnlng Company 

BonifrSorymaer Company 

Bookeye Pipe Line Company 

Chaaabrougn IfanufiMsturlnK Company, Consolidated. 


Qeb»|al OQ Conmany 
OtfttttMDtalondomiM 



It Plpa Llne'^ImpanyV 

Pipe Line Company. . 


l^^^OU Company 


LIm Company 

Company., 


JVatiival Gas 

F oil Company. 
_i Stata Oas Company, 

1 Tmnsit Company.. . . 

Now York Transit Company. . 


£1,000,000 

05.000. 000 
200,000 

10 . 000 . 000 

500.000 

250.000 

aoo .000 

8,000.000 

6,000,000 

10,000,000 

1,000,000 

450.000 

150.000 

500.000 

6 , 001^000 


£000.740 

06,000,000 

190.700 
0,090.700 

877.700 
010,800 
800,000 

8,000,000 

4,000,400 

^88:18 

410^080 

l7,000 

liSS 
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tilft [78] proof of other oognate facts and eircam8tanees,.the 
ooiKt below held that the acts and dealings established by the 
[74] i»oof operated to destroy the ^ potentiality of compe- 
tition ” whidi otherwise would have existed to such an extent 
as to cause the transfers of stock which were made to the 
New Jersey corporation and the control which resulted over 
the many and various subsidiary corporations to be a com- 
bination or conspiracy in restraint of trade in violation of the 
drat section of the act, but also to be an attempt to monopo- 
lize and a monopolization bringing about a perennial viola- 
tion of the second section. 


Footnote eontinned. 


Name of company 


Total 

capital 

atook 


Owned by 
Standara 
OUGom- 


Northern Pipe Line Company 

Northweatem Ohio Natural Gas Company 

Ohio Oil Company 

People’s Natural Gas Company 

Plttsburc Natural Qaa Company 

Solar Refining Company 

Southern Pipe Line Company 

South Penn Oil Company 

Southwest Pennsylvania Linos 

Standard Oil Company (of California) 

Standard Oil Company (of Indiana) 

Standard Oil Company (of Iowa) 

Standard Oil Company (of Kansas) 

Standard Oil Company (of Kentucky) .... 

Standard Oil Company (of Nebraska) 

Standard Oil Company (of New York) — 

Standard Oil OmuMmy (of Ohio) 

Ssran and Finch Company 

Union Tank Line Company 

Vaomim (Ml Ck>nM)any 

Wasblngto Oil Cbmpany 

Watem-Mm OU Company 


$4,000,000 

2,775.250 

10,000.000 

1,000,000 

810,000 

500.000 
10,000,000 

2.500.000 

8.500.000 

17.000. 000 
1,000,000 
1,000,000 
1,000,000 
1,000,000 

000,000 

15.000. 000 
8,500,000 

100.000 

8.500.000 

2.500.000 
100,000 
400,000 


84.000. 000 
1.640,480 
0,000,860 

1 . 000 . 000 
810 000 
400,400 

10,000,000 

2.500.000 

8.500.000 

10.000. 500 
000,000 

1,000.000 

009,800 

007,200 

500,600 

16.000. 000 

8.409.400 
100,000 

8.400.400 

2.500.000 
71,480 

274,700 


That the defendant National Transit Ckimpany, which Is owned and 
controlled by the Standard Oil Company as aforesaid, owns and con- 
trols the amounts of the capital stocks of the following-named cor- 
porations and limited partnerahlps stated opposite each, respectlrely, 
as follows : 


Mania of oempany. 

Total 

sSok. 

OwBid by 

s 


8828,000 

1,000,000 

3S 
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We see no cause to doubt the correctness of these conclu- 
sions, (xmsidering the subject from every aspect, that is, both 
in view of the facts established by the record and the neces- 
sary operation and effect of the law as we have [76] con- 
strued it upon the inferences deducible from the f^ts, for 
the following reasons : 

(a) Because the unification of power and control over pe- 
troleum and its products which was the inevitable result of 
the combining in the New Jersey corporation by the increase 
of its stock and the transfer to it of the stocks of so many 
other corporations, aggregating so vast a capital, gives rise, 
in and of itself, in the absence of countervailing circum- 
stances, to say the least, to the prima fame presumption of 
intent and purpose to maintain the dominancy over the oil 
industry, not as a result of normal methods of industrial de- 
velopment, but by new means of combination which were re- 
sorted to in order that greater power might be added than 


That the Standard Company has also acquired the control by the 
ownership of its stock or otherwise of the Security Oil Company, a 
corporation created under the laws of Texas, which owns a refinery at 
Beaumont in that State, and the Manhattan Oil Company, a cori)ora- 
tion, which owns a pipe line situated in the States of Indiana and 
Ohio ; that the Standard Company, and the corporations and partner- 
mips named in section 2, are engaged in the various branches of the 
buMness of producing, purchasing and transporting petroleum in the 
principal oil-producing districts of the United States, in New Tork, 
Pennsylvania, West Virginia, Tennessee, Kentucky, Ohio, Indiana. 
Illinois, Elansas, Oklahoma, Louisiana, Texas, Colorado, and Cali> 
fomia, in mipping and transporting me oil through pipe lines owned 
or controlled by these companies from the various oil-producing dis- 
tricts into and through other states, in refining the petroleum and 
manufacturing it into various products, in shipping the petroleum and 
me products thereof into the states and territories of the United 
States, me District of Columbia and to foreign nations, in mipping me 
petroleum and its products in tank cars owned or controlled by me 
subsidiary companies into various states and territories of me United 
States and into me District of Columbia, and in selling me petroleum 
and its products in various places in me states and territories of me 
tJhlted States, in me District of Columbia and in for^gn countries; 
mat me Standard Company controls me subsidiary companies and 
dlirects me management mereof so that none of me subsidiary com- 
panies competes wim any omer of mose companies or ^m me Stand- 
aid Company, but meir trade is all managed as that of a single person. 
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would otherwise he^e srisea had normal methods been fol* 
lowed, the whole with the purpose of excluding others from 
the trade and thus eentotlising in the combination a perpet- 
ual control of the morements of petroleum and its products 
in the channels of interstate commerce. 

(h) Because the prima facie presumption of intent to re- 
strain trade, to monopolize and to bring about monopoliza- 
tion resulting from the act of expanding the stock of the 
New Jersey corporation and vesting it with such vast control 
of the oil industry, is made conclusive by considering (1) the 
conduct of the persons or corporations who were mainly 
instrumental in bringing about the extension of power in 
the New Jersey corporation before the consummation of that 
result and prioc to the formation of the trust agreements of 
1879 and 1882 ; (2) by considering the proof as to what was 
done under those agreements and the acts which immediately 
preceded the vesting of power in the New Jersey corporation 
as well as by weighing the modes in which the power vested 
in that corporation has been exerted and the results which 
have arisen from it 

Becurring to the acts done by the individuals or corpora- 
tions who were mainly instrumental in bringing about the 
[76] expansion of the New Jersey corporation during the 
period prior to the formation of the trust agreements of 
1879 and 1882, including those agreements, not for the pur- 
pose of weighing the substantial merit of the numerous 
charges of wrongdoing made during such period, but solely 
as an aid for discovering intent and purpose, we think no 
disinterested mind can survey the period in question with- 
out being irresistibly driven to the conclusion that the very 
genius for commercial development and organization which 
it would seem was manifested from the beginning soon b^t 
an intent and purpose to exclude others which was fre- 
quently manifested by acts and dealings wholly inconsistent 
with ^e theory that they were made with the single con- 
ception of advandng the development of buaness power by 
usual methods, but which on the contrary necessarily in- 
volved tile intent to drive others from the field and to exclude 
them from their right to trade and thus accomplish the maf- 
teiy whitii was the end in view. And, oonmdwing the 
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period £i^ tl\e dete of tl^ trvpt egreei^ei^ts of 187fi ead 
1889, op to the time of the expansion of the New Jersey 
corpontion, the gradual extension of the power over tho 
conunm^ in oil which ensued, the decision of the Supreme 
Court of Ohio, the tardiness or reluctance in conforming 
to the oommanda of that decision, the method first adopted 
and that which finally culminated in 'the plan of the New 
Jersey corporation, all additionally serve to make manifest 
the continued existence of the intent which we have pre- 
viously indicated and which among other tilings impelled 
the expansion of the New Jersey corporation. The exercise 
of the power which resulted from that organization fortifies 
the foregoing conclusions, since the development which came, 
the acquisition here and there which ensued of every efficient 
means by which competition could have been asserted, the 
slow but resistless methods which followed by which means 
of transportation were absorbed and brought under control, 
[77] the system of marketing whidb was adopted by which 
the country was divided into districts and the trade in eadi 
district in oil was turned over to a designated corporation 
within the combination and all others were excluded, all lead 
the mind up to a conviction of a purpose and intent which 
we think is so certain as practically to cause the subject not 
to be within the domain of reasonable contention. 

The inference that no attempt to monopolize could have 
been intended, and that no monopolization resulted from 
the acts complained of, since it is established that a very 
small percentage of the crude oil produced was controlled 
by the combination, is unwarranted. As substantial power 
over the crude product was the inevitable result of the abso- 
lute control which existed over the refined product, the 
monopolization of the one carried with it the power to con- 
trol the other, and if the inference which this situation sug- 
geete were devdoped, which we deem it unnecessary to do, 
th^ might well serve to add additional cogency to the pre^ 
sumption of intent to monopolize which we have found arises 
from the unquestioned proof on other subjeots. 

We are thus brought to the last subject whidi we are called 
upoi to consider, ns: 
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Fourth. The remedy to he adminietered. 

It may be conceded that ordinarily where it was found 
that acts had been done in violation of the statute, adequate 
measure of relief would result from restraining the doing of 
such acts in the future. Svdft v. VrUted Statee, 196 U. S. 
876. But in a case like this, where the condition which has 
been brought about in violation of Ihe statute, in and of 
itself, is not only a continued attempt to monopolize, but 
also a monopolization, the duty to enforce the statute re- 
quires the application of broader and more controlling reme- 
dies. As penalties which are not authorized by law may not 
be inflicted by judicial authority, it follows that to meet the 
situation with which we are confronted [78] the application 
of remedies two-fold in character becomes essential: 1. To 
forbid the doing in the future of acts like those which we 
have found to have been done in the past which would be 
violative of the statute. 2. The exertion of such measure of 
relief as will effectually dissolve the combination found to 
exist in violation of the statute, and thus neutralize the ex- 
tension and continually operating force which the possession 
of the power unlaw^lly obtained has broiight and will 
continue to bring about. 

In applying remedies for this purpose, however, the fact 
must not be overlooked that injury to the public by the 
prevention of an undue restraint on, or the monopolization 
of trade or commerce is the foundation upon which the 
prohibitions of the statute rest, and moreover that one of the 
fundamental purposes of the statute is to protect, not to 
destroy, rights of property. 

Let us then, as a means of accurately determining what 
relief we are to afford, first come to consider what rdief was 
afforded by the court below, in order to fix how far it is 
necessary to take from or add to that relief, to the end that 
the prohibitions of the statute may have complete and oper- 
ative force. 

The court below by virtue of g§ 1, 2, and 4 of its decree, 
whid) we have in part previously excerpted in the margin, 
adjudged that the New Jersey corporation in so far as it 
h«ld the stock of the various corporations, recited in gg 2 and 

98826*— voi.4-17 ^10 
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4 of the decree, or controlled the same was a combination in 
viblation of the first section of the act, and an attempt to 
monopolize or a monopolization contrary to the second sec* 
ti<m of the act. It commanded the dissolution of the com- 
bination, and therefore in effect, directed the transfer by the 
Hew Jersey corporation back to the stockholders of the 
-various subradiary corporations entitled to the same of the 
stock which had been turned over to the New Jersey com- 
pany in exchange for its stock. To [79] make this command 
effective § 5 of the decree forbade the New Jersey corpora- 
ti<m from in any form or manner exercising any ownership 
or exerting any power directly or indirectly in virtue of its 
apparent title to the stocks of the subsidiary corporations, 
and prohibited those subsidiary corporations from paying 
any dividends to the New Jersey corporation or doing any 
act which would recognize further power in that company, 
except to the extent that it was necessary to enable that com- 
pany to transfer the stock. So far as the owners of the stock 
of the subsidiary corporations and the corporations them- 
selves were concerned after the stock had been transferred, 
§ 6 of the decree enjoined them from in any way conspiring 
or combining to violate the act or to 'monopolize or attempt 
to monopolize in virtue of their ownership of the stock trans- 
ferred to them, and prohibited all agreements between the 
subsidiary corporations or other stockholders in the future, 
tending to produce or bring about further violations of the 
act. 

By § 7, pending the accomplishment of the dissolution of 
the combination by the transfer of stock and until it was 
consummated, the defendants named in § 1, constituting all 
the corporations to which we have referred, were enjoined 
from engaging in or carrying on interstate commerce. And 
by § 9, among other things a delay of thirty days was granted 
for the carrying into effect of the directions of the decree. 

So far as the decree held that the ownership of the stock 
of the New Jersey corporation constituted a combination in 
violation of the first section and an attempt to create a 
monopoly or to monopolize under the second section and 
commtaded the dissolution of the combination, the decree 
was clearly appropriate. And this also is true of § 5 of the 
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decree which restrained both the New Jersey corporation 
and the subsidiary corporations from doing anything whidi 
would recognize or giye effect to further ownership [80] in 
the New Jersey corporation of the stocks which were ordered 
to be retransferred. 

But the contention is that, in so far as the relief by way of 
injunction which was awarded by § 6 against the stockhold- 
ers of the subsidiary corporations or the subsidiary corpora- 
tions themselves after the transfer of stock by the New 
Jersey corporation was completed in conformity to the de- 
cree, the relief awarded was too broad: a. Because it was 
not sufficiently specific and tended to cause those who were 
within the embrace of the order to cease to be under the 
protection of the law of the land and requ'ired them to there 
after conduct their business under the jeopardy of punish- 
ments for contempt for violating a general injunction. New 
Haven R. R. v. Interstate Commerce Commission^ 200 U. S. 
404. Besides it is said that the restraint imposed by § ft— 
even putting out of view the consideration just stat^ — was 
moreover calculated to do injury to the public and it may 
be in and of itself to produce the very restraint on the due 
course of trade which it was intended to prevent. We say 
this since it does not necessarily follow because an illegal 
restraint of trade or an attempt to monopolize or a monopo- 
lization resulted from the combination and the transfer of 
the stocks of the subsidiary corporations to the New Jersey 
corporation that a like restraint or attempt to monopolize 
or monopolization would necessarily arise from agreements 
between one or more of the subsidiary corporations after 
the transfer of the stock by the New Jersey corporation. 
For illustration, take the pipe lines. By the effect of the 
transfer of the stock the pipe lines would come under the 
control of various corporations instead of being subjected 
to a uniform control. If various corporations owning the 
lines determined in the public interests to so combine as to 
iliake a continuous line, such agreement or combination 
would not be repugnant to the act, and yet it might be 
restrained by the decree. As another example, take the 
[81] Union Tank Line Company, one of the subsidiary cor- 
porations, the owner practically of all the tank cars in use 
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the eombinatiim. If no possibility eadsted of agieeBMots 
for the distribution of these cars among tiw subsidiaiy oor- 
poiarioos, the noost serious detriment to the public interest 
might result. Conceding the merit, abstractly conridered, 
of these contentions they are irrelevant. We so think, since 
we construe the sixth paragraph of the decree, not as depriv* 
ing the stockholders or the corporations, after the dissolution 
of the combination, of the power to make normal and lawful 
contracts or agreements, but as restraining them from, by 
any device whatever, recreating directly or indirectly the 
illegal combination which the decree dissolved. In other 
words we construe the sixth paragraph of the decree, not as 
depriving the stockholders or corporations of the right to 
live under the law* of the land, but as compelling obedience 
to that law. As therefore the sixth paragraph as thus con- 
strued is not amenable to the criticism directed against it 
and cannot produce the harmful results which the arguments 
suggest it was obviously right. We think that in view of the 
magnitude of the interests involved and their complexity 
that the delay of thirty days allowed for executing the de- 
cree was too short and should be extended so as to embrace 
a period of at least six months. So also, in view of the pos- 
rible serious injury to result to the public from an absolute 
cessation of interstate commerce in petroleum and its prod- 
ucts by such vast agencies as are embraced in the combina- 
tion, a result which might arise from that portion of the 
decree which enjoined carrying on of interstate commerce 
not only by the New Jersey corporation but by all the sub- 
ridiary companies until the dissolution of the combination 
by the transfer of the stock in accordance with the decree 
should not have been awarded. 

Our conclusion is that the decree below was rig^t and 
should be affirmed, except as to the minor matters concem- 
f88]ing which we have indicated the decree should be modi- 
fied. Our <Mrder will therefore be one of affirmance with 
directions, however, to modify the decree in accordance with 
this c^inion. The court below to retain jurisdiction to the 
Mtteni necessary to compel complianoe in every reflect with 
its decree. 

And it is so mrdered. 
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Mr. Jttstioe HAbtatt ooncoriing in part, and dissenting 
in part 

A sense of duty constrains me to express the objections 
which I have to certain declarations in the opinion just 
delivered on behalf of the court 

I concur in holding that the Standard Oil Company of 
Kew Jersey and its subsidiary companies constitute a com- 
bination in restraint of interstate commerce, and that they 
have attempted to monopolize and have monopolized parts 
of such commerce — all in violation of what is known as the 
Anti-Trust Act of 1890. 26 Stat. 209, c. 647. The evidence 
in this case overwhelmingly sustained that view and led the 
Circuit Court, by its final decree, to order the dissolution of 
the New Jersey corporation and the discontinuance of the 
illegal combination between that corporation and its sub- 
sidiary companies. 

In my judgment, the decree below should have been 
affirmed without qualification. But the court, while affirm- 
ing the decree, directs some modifications in respect of what 
it characterizes as “ minor matters.” It is to be apprehended 
that those modifications may prove to be mischievous. In 
saying this, I have particularly in view the statement in the' 
opinion that — 

"It does not necessarily follow that because an Illegal restraint of 
trade or an attempt to monopolize or a monopolization resulted from 
the combination and the transfer of the stocks of the subsidiary 
corporations to the Mew Jersey corporation, [88] that a like restraint 
of trade or attempt to monopolize or monopolization would neces- 
sarily arise from agreements between one or more of the subsidiary 
corporations after the transfer of the stock by the New Jersey cor- 
poration.’* 

Taking this language, in connection with other parts of 
the opinion, the subsidiary companies are thus, in effect, 
informed — ^unwisely, I think — that although the New Jersey 
corporation, being an illegal combination, must go out of 
existence, they may join in an agre^ent to restrmn com- 
mame among the 'States if such restraint be not ^ undue.” 

In order that n^ objections to certain parts of the court’s 
opinion may distinctly appear, I must state the circum- 
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stances under which Congress passed the Anti>Trust Act, 
and trace the coarse of judicial decisions as to its meaning 
and scope. This is the mtxe necessary because the court by 
its decision, when interpreted by the language of its opiiuon, 
has not only upset the long-settled interpretation of the act, 
but has ursurped the c<mstitutional functions of the legisla- 
tiye branch of the Government With all due respect for the 
opinions of others, I feel bound to say that what the court 
has said may well cause some alarm for the integrity of our 
institutions. Let us sm how the matter stands. 

All who recall the condition of the country in 1890 will 
remember that there was everywhere, among the people 
generally, a deep feeling of unre^ The Nation had been rid 
of human slavery — fortunately, as all now feel — but the con- 
viction was universal that the country was in real danger 
from another kind of slavery sought to be fastened on the 
American people, namely, the slavery that would result from 
aggregations of capital in the hands of a few individuals and 
corporations controlling, for their own profit and advantage 
exclusively, the entire business of the country, including the 
production and sale of the necessaries of life. Such a danger 
was thought to be then [84] imminent, and all felt that it 
must be met firmly and by such statutory regulations as 
would adequately protect the people against oppression and 
wrong. Congress therefore took up the matter and gave the 
whole subje^ the fullest consideration. All agreed that the 
National Government could not, by legislation, regulate the 
domestic trade carried on wholly within the several States; 
for, power to regulate such trade trained with, because 
never surrendered by, the States. But, under authority ex- 
pressly granted to it by the Constitution, Congress could 
regulate commerce among the several States and with foreign 
States. Its authority to regulate such commerce was and is 
paramount, due force being givmi to otiier provisions of the 
fundamental law devised by the fathers for the safety of the 
Government and for the protection and security of the essen- 
tial rights inhering in lif^ liberty and property. 

Guidid by these conaderations, and to the end that the 
people, fo far aa interttaie commerce was ctmcemed, mig^t 
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not be dominated by vast combinations and monopolies, hav^ 
ing power to advance their own selfish ends, regardless of 
the general interests and welfare, Congress passed the Anti* 
T^t Act of 1890 in these words (the italics here and else- 
where in this opinion are mine) : 

^*Sbo. L Every contract, combination in the form of trnst or other- 
wise^ or conspiracy, in restraint of trade or commerce among the sey- 
eral States, or with foreign nations, is hereby declared to be Illegal. 
Every person who shall make any such contract or engage in any 
§uch combination or consfdr<icy, shall be deemed guilty of a misde^ 
meanor, and, on conviction thereof, shall be punished by fine not ex- 
ceeding five thousand dollars, or by imprisonment not exceeding one 
year, or by both said punishments, in the discretion of the court. 
( 2. Every person who shall monopolize, or attempt to monopolize, or 
combine or conspire with any other person or persons, [85] to monop- 
olize oni/ part of the trade or commerce among the several States, or 
with foreign nations, shall be deemed guilty of a misdemeanor, and, 
on conviction thereof, shall be punished by fine not exceeding five thou- 
sand dollars, or by imprisonment not exceeding one year, or by both 
said punishments, in the discretion of the court. § 3. Every contract, 
combination in form of trust or otherwise, or conspiracy, in restraint 
of trade or commerce in any Territory of the United States or in the 
District of Columbia, or in restraint of trade or commerce between 
any such Territory and another, or between any such Territory or 
Territories and any State or States or tlie District of Columbia, or 
with foreign nations, or between the District of Columbia and any 
State or States or foreign nations, is hereby declared illegal. Every 
person who shall make any such contract or engage In any such com- 
bination or conspiracy, shall be deemed guilty of a misdemeanor, and, 
on conviction thereof, shall be punished by fine not exceeding five 
thousand dollars, or by imprisonment not exceeding one year, or by 
both said punishments, in the discretion of the court.'* 26 Stut 200, 
C. 047. 

The important inquiry in the present case is as to the 
meaning and scope of that act in its application to interstate 
commerce. 

In 1896 this court had occasion to determine the meaning 
and scope of the act in an important case known as the Trans- 
Missouri Freight case. 166 U. S. 290. The question there 
was as to the validity under the Anti-Trust Act of a certain 
agrf^ent between numerous railroad companies, whereby 
they formed an association for the purpose of establishing 
and mainlining rates, rules and regulations in respect of 
freight traffic over iq>ecified routea. Two questions were 
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inroltod: Fin^ whether tbe act applied to nulroad carrier#; 
second, whether the agreement the annulment of which as 
Hlegal was the basis of the suit which the United States 
brong^t. The court [86] held that railroad carriers wne 
embraced the act In determining that question, the court, 
among other tilings, said: 

**The language of tbe act includes every contract, combination in 
the form of trust or otherwise, or conspiracy, in restraint of trade or 
commerce among the several States or with foreign nations. So far 
as the very terms of the statute go, they apply to any contract of the 
nature described. A contract therefore that is in restraint of trade 
or commerce is, by the strict language of the act prohibited, even 
though such contract is entered into between competing common 
carriers by railroad, and only for the purposes of thereby affecting 
traffic rates for the transportation of persons and property. If such 
an ageement restrains trade or commerce, it is prohibited by the 
statute, unless it can be said that an agreement, no matter what its 
terms, relating only to transportation cannot restrain trade or com- 
merce. We see no escape from the conclusion that if an agreement of 
such a nature does restrain it, the agreement is condemned by this act 
* * * Nor is it for the substantial interests of the country that 
any one commodity should be within the sole power and subject to 
the sole will of one powerful combination of capital. Congress has, 
so far as its Jurisdiction ext^ds, prohibited M contracts or combine- 
ticms in the form of trusts entered into for the purpose of restraining 
trade and commerce. * • * While the statute prohibits all com- 
binations in the form of trusts or otherwise, the limitation is not 
conftned to that form alone. AU combinations which are in restraint 
of trade or commerce are prohibited, whether in the form of trusts or 
in any other form whatever/* United States v. Freight Attsn., 106 
V. 8. 290, 812, 324, 82a 

The court then proceeded to consider the second of the 
above questions, saying; 

^ The next question to be discussed is as to what is the true con- 
struction of tbe statute, [87] assuming that it applies to common 
carriers by railroad. What is the meaning of the language as used 
in the statute, 'that every contract, combination in the form of 
trust or otherwise, or conspiracy in restraint of trade or commerce 
among the several States or with foreign nations, is hereby declared 
to be illegal?’ Is it confined to a contract or combination which is 
only in unreasonable restraint of trade or commerce, or does it in* 
elude vHiat the language of the act plainly and in terms covers, all 
contcaels of that nature? It is now witii much amplification of 
aigument ufged that the statute, in declaring iUegal eveiy conddnnr 
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tim M tom of tfiist or otiterwiBo, or eonq>lraey In reatralnt of 
trade or oomnieree, does not mean what the lanrnage used therein 
plainly ImportSk but that it only means to declare tilegal any such 
contract which is in unreasoneble restraint of trade, while leaving all 
others unaffected by the provisions of the act; that the common law 
meaning of the term* * contract in restraint of trade’ includes only 
such contracts as are in unreammable restraint of trade, and when 
that term is used in the Federal statute it is not intended to include 
all contracts in restraint of trade, but only those which are in unrea- 
sonable restraint thereof. * * * By the simple use of the term 
' contract in restraint of trade,* all contracts of that nature, whether 
valid or otherwise, would be Included, and not alone that kind of 
oontraat vohioh teas invalid and unenforoeable as beinff in nnrea- 
BonabU reotraint of trade. When, therefore, the body of an act pro- 
nounces as illegal every contract or combination in restraint of trade 
or commerce among the several States, etc., the plain and ordinary 
meaning of such language is not limited to that kind of contract 
alone which is in unreasonable restraint of trade, but all contracts 
are Included in such language, and no exception or limitatfon can be 
added without placing In the act that which has been omitted by 
Congress. * * * If only that kind of contract [88] which is in 
unreasonable restraint of trade be within the meaning of the statute, 
and declared therein to be illegal, it Is at once apparent that the 
subject of what is a reasonable rate is attended with great uncer- 
tainty. * * * To say, therefore, that the act excludes agreements 
which are not in unreasonable restraint of trade, and which tend 
simply to keep up reasonable rates for transportation, is substan- 
tially to leave the question of unreasonableness to the companies 
themselves. • • • But assuming that agreements of this nature 
are not void at common law and that the various cases cited by the 
learned courts below show it, the answer to the statement of their 
validity now is to be found in the terms of the statute under con- 
sideration. * • « The arguments which have been addressed to 
us against the inclusion of all contracts in restraint of trade, as pro- 
vided for by the language of the act, have been based upon the alleged 
presumption that Congress, notwithstanding the language of the act, 
could not have Intended to embrace all contracts, but only such con- 
tracts as were in unreasonable restraint of trade. Under these dr- 
cumstances we are, therefore, asked to hold that the act of Congress 
OEXcepts contracts which are not in unreasonable restraint of trade, 
and which only keep rates up to a reasonable price, notwithstanding 
thO: language of the act makes no such exception. In other words, we 
axe asked to read into the act by voo/y of judioUil legislation an esopp- 
tion that is not placed there by the lawmaking branch of the Gfooem- 
fftenl, and this is to be done upon the theory that the impolicy of such 
iSSMMIon ie so dear that it cannot be supposed Congress IntessMl 
OMl^iifitQimrimpoH of thelangiMftltni^ Thin we oanmat mtd.mi0ht 
not to de» ^ ^ • 
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the.act oiiglit to read, as contended for l^y dafendanta, OimgrM 
it the lH)dy to amend it and not this court, hy a proceaa of iudioM 
legMation whoUy unjuttifiahle. Large niunberB do not agree that the 
view taken by defendants [89] is sound or true in substance, and 
Congress may and yery probably did share in that belief in passing 
the act The public policy of the Government is to be found in its 
atatwtes, and when they have not directly spoken, then in the decisions 
of the courts and the constant practice of the government oflSclals; 
but when the lawmaking power speaks upon a particular subject 
over which it has constitutional power to legislate, public policy in 
such a case is u>hat the statute enacts. If the law prohibit any con- 
tract or combination in restraint of trade or commerce, a contract or 
combination made in violation of such law is void, whatever may have 
been theretofore decided by the courts to have been the public policy 
of the country on that subject The condusion which we have drawn 
from the examination above made into the question before us is that 
the Anti-Trust Act applies to railroads, and that it renders illegal all 
agreements which are in restraint of trade or commerce as we have 
above defined that expression, and the question then arises whether 
the agreement before us is of that natura'* 

I have made these extended extracts from the opinion of 
the court in the Trans-Missouri Freight case in order to show 
beyond question, tliat the point was there urged by counsel 
that the Anti-Trust Act condemned orl/y contracts, combi- 
nations, trusts and conspiracies that were in unreasonable 
restraint of interstate commerce, and that the court in clear 
and decisive language met that point. It adjudged that Con- 
gress had in unequivocal words declared that every con- 
tract, combination, in the form of trust or otherwise, or con- 
spiracy, in restraint of commerce among the several States ” 
shall he illegal, and that no distinction, so far as interstate 
commerce was concerned^ was to be tolerated between re- 
straints of such commerce as were undue or unreason- 
able, and restraints that were due or reasonable. With 
full knowledge of the then condition of the country and 
of its business, Congress deter [90] mined to meet, and 
did meet, the situation by an absolute, statutory prohibition 
of ^ every contract, combination in the form of trust or other- 
wise, in restraint of trade or conferee.” Still more; in re- 
sponse to the suggestion by able counsel that Congress in- 
tended only to strike down such contracts, combinations and 
mmopolies as unreasonably restrained interstate commeroe. 
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eoo^ in words too clear to be misundertood, sud that 
to so hold was ** to read into the act by way of jvtUeidl legit- 
kaien, in exception not placed there by the law-making 
branch of the GoTemment” ** This,” the court said, as we 
have seen, v>e cannot and ougM not to do.” 

It thus appears that fifteen years ago, when the purpose 
of Congress in passing the Anti-Trust Act was fresh in the 
minds of courts, lawyers, statesmen, and the general public, 
this court expressly declined to indulge in judicial legisla- 
tion, by inserting in the act the word “unreasonable” or 
any otW word of like import. It may be stated here that 
the country at large accepted this view of the act, and the 
Federal courts throughout the entire country enforced its 
provisions according to the interpretation given in the 
Freight Association case. What, then, was to be done by 
those who questioned the soundness of the interpretation 
placed on the act by this court in that case! As the court 
had decided that to insert the word “ unreasonable ” in the 
act would be “judicial legislation” on its part, the only 
alternative left to those who opposed the decision in that 
case was to induce Congress to so amend the act as to recog- 
nize the right to restrain interstate commerce to a reasonable 
extent The public press, magazines and law journals, the 
debates in Congress, speeches and addresses by public men 
and jurists, all contain abundant evidence of the general un- 
derstanding that the meaning, extent and scope of the Anti- 
Trust Act had been judicially determined by this court, and 
that the only question remaining open for discussion was the 
[91] wisdom of the policy declared by the act — a matter 
that was exclusively within the cognizance of Congress. But 
at every session of Congress since the decision of 1896, the 
lawmaking branch of the Government, with full knowledge 
of that decision, has refused to change the poli (7 it had de- 
clared or to so amend the act of 1890 as to except from its 
operation contracts, combinations, and trusts that reasonably 
restrain interstate commerce. 

But those who were in combinations that were illegal did 
not despair. They at once set up the baseless claim that the 
decision of 1896 disturbed the “businesB interests of fibe 
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vxuatefi” and l«t it be^kno^ that th^ would uoTar bo eod^, 
tent un^ the rule was establidied that would^ permit inter- 
state eommeRM to be subjected to reaaonabU restraints. 
EinallT, an opportunity came again to raise the same <pie8> 
tion which this court had, upon full consideratum, detw> 
mined in 1896. I now allu^ to the case of United Statea v. 
Joint Traffic Aeeodatwn^ 171 U. S. 606, decided in 1898. 
What was that case) 

It was a suit by the United States against more than tiiirty 
railroad companies to have the court declare illegal, imder 
the Anti-Trust Act, a certain agreement between these com- 
paniea The relief asked was denied in the subordinate 
Federal courts and the Government brought the case here. 

It is important to state the points urged in that case 1^ 
the defendant companies charged with violating the Anti- 
Trust Act, and to show that the court promptly met them. 
To that end I make a copious extract from the opinion in 
the Joint Traffic caee. Aonong other things, the court said : 

" Upon comparing tbat agreement [tbe one in the Joint Traffic caae, 
then under conaideration, 171 U. 8. 606] with the one set forth In 
the case of United Btatee v. Trans-Uieaouri Freight Asaodation, 
166 U. S. 200, the great similarity between them suggests that a 
similar result should be reached in the two cases.” (P. 668.) 

[92] Learned counsel in the Joint Traffic caae urged a re- 
consideration of the question decided in the Trana-Minouri 
caae contending that ‘‘the decision in that case [the Trana- 
Miaaouri Freight oaae'\ is quite plainly erroneous, and the 
consequences of such error are far reaching and disastrous, 
and clearly at war with justice and sound poli( 7 , and the 
construction placed upon the Anti-trust statute has been 
recmved by the public with surprise and alarm.” They 
suggested that the point made in the Joint Traffic caae as to 
the meaning and scope of the act might Imve been but was 
not made in the previous case. The court said (171 U. S: 
669) that “the report of the Tnma-Miaaowri caae clearly 
diows not only that the point now taken vhu there ui^ged 
upon the attmtion of the court, but it was then mtentionally 
and auaeaaarQy decided.” 
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The-quflstioa whe&er the oourt should again consider the 
pmnt decided in the Trcma-Mittofwri eeue, 171 U. S. 678, was 
disposed of in the most decisiTe language, as follows; 

** Finally, we are aidced to reconaider tbe Question decided In the 
TrttM-Missouri case, and to retrace tbe steps taken therein, because 
of the plain error contained in that decision and the widespread alarm 
with which it was received and the serious consequences which have 
resulted, or may soon result, from the law as Interpreted In that ease. 
It Is proper to remark that an application for a reconsideration of a 
question but lately decided by this court Is usually based upon a 
statement that some of the arguments employed on the original hear- 
ing of the question have been overlooked or misunderstood, or that 
some controlling authority has been either misapplied by the court 
or passed over without discussion or notice. While this is not strictly 
an application for a rehearing in the same case, yet in substance It is 
the same thing. The court is asked to reconsider a question but Just 
decided after a careful investigation of tlie matter involved. There 
have heretofore been in effect two arguments of precisely the same 
[98] questions now before the court, and the same arguments were 
addressed to us on both those occasions. The report of the TVofia- 
Missouri case shows a dissenting opinion delivered in that case, and 
that the opinion was concurred in by three other members of the 
court. That opinion, it will be seen, gives with great force and ability 
the arguments against the decision which was Anally arrived at by 
the court. It was after a full discussion of the questions Involved 
and with the knowledge of the views entertained by the minority as 
expressed in the dissenting opinion, that the majority of the court 
came to the conclusion it did. Soon after the decision a petition for 
a rehearing of tbe case was made, supported by a printed argument 
In its favor, and pressed with an earnestness and vigor and at a 
length which were certainly commensurate with the Importance of 
the case. This court, with care and deliberation and also with a full 
appreciation of their Importance, again considered the questions in- 
volved in Its former decision. A majority of tbe court once more 
arrived at the conclusion it had Arst announced, and accordingly it 
denied the application. And now for the third time the same argu- 
mmits are employed, and the court is again asked to recant its former 
opinion, and to decide the same question in direct opposition to the 
ooncluslon arrived at In the Trans- Missouri case. The learned counsel 
while making the application frankly confess that tbe argument In 
opposition to the decision in the case above named has been so fully, 
so clearly and so forcibly presented In the dissenting opinion of Mr 
Justice White [In the Freight case} that it is hardly possible to add 
to It, nor is ft necessary to repeat it The fact that there was so 
close a dlvMon of opinion In this court when the matter was Arst 
under advlBement, together with the different views tshen by sosoi 
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of tlie IndgOB of tbe loww coorta^ led ns to the most cerefnl and sern- 
ttnlsing examination of the arguments advanced by both sides, and 
it was after sn6h an examination that the majority of [94] the court 
came to the conclusion it did. It is not now alleged that the court 
on the former occasion overlooked any argument for the respondents 
or misapplied any controlling authority. It is simply insisted that 
the court, notwithstanding the arguments for an opposite view, ar- 
rived at an erroneous result, which, for reasons already stated, ought 
to be reconsidered and reversed. As we have twice already deUlh 
erately and earnestly considered the same arguments which are now 
for a third time pressed upon our attention^ it could hardly be 
expected that our opinion should now change from that already 
expressed.’* 

These utterances, taken in connection with what was pre- 
viously said in the Trans-Missouri Freight ease, show so 
clearly and affirmatively as to admit of no doubt that this 
court, many years ago, upon the fullest consideration, inter- 
preted the Anti-Trust Act as prohibiting and making illegal 
not only every contract or combination, in whatever form, 
which was in restraint of interstate commerce, without re- 
gard to its reasonableness or unreasonableness, but all monop- 
olies or attempts to monopolize “ any part ” of such trade or 
commerce. Let me refer to a few other cases in which the 
scope of the decision in the Freight Assot^tion case was 
referred to: In Bement v. National Harrow Co., 186 U. S. 
70, 92, the court said : ‘‘ It is true that it has been held by 
this court that the act (Anti-Trust Act) included any re- 
straint of commerce, whether reasonable or unreasonable ” — 
citing United States v. Trans-Missouri Freight Asso., 166 
U. S. 290; United States v. Joint Traific Association, 171 
U. S. 506; Addyston Pipe (6c. Go. v. United States, 176 
U. S, 211. In Montague v. Lowry, 198 U. S. 88, 46, which 
involved the validity, under the Anti-Trust Act, of a certain 
association formed for the sale of tiles, mantels, and grates, 
the court referring to the contention that the sale of tiles in 
San Francisco was so small as to be a negligible quantity,” 
held that the association was nevertheless a combination in 
restraint of interstate trade or com[96]merce in violation 
of the Anti-Trust Act. In Low>e v. Lawlor, 208 U. S. 274, 
297, all tbe members of this court concurred in saying that 
ihu Tnms^Missouri, Joint Traffio and Northern SeeuriUee 
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COM ^hold in effebt tiiat the Anti-Trost Law has a broader 
application than the prohibition of restrainta of trade unlaw* 
fdl at common law.” In Sftawnee Comprem Co. v. Andenon 
(1907), 209 U. S. 423, 432, 434, all the members of tiie court 
again concurred in declaring that ^ it has been decided that 
not only unreasonable, but all direct restraints of trade are 
prohibited, the law being thereby distinguished from the 
common law.” In United Statet v. Addytton Pipe Com- 
pany, 85 Fed. Bep. 271, 278, Judge Taft, speaking for the 
Circuit Court of Appeals for the Sixth Circuit, said that 
according to the decision of this court in the Freight Aeaooia- 
tion ease, “contracts in restraint of interstate transporta- 
tion were within the statute, whether the restraints could be 
regarded as reasonable at common law or not.” In Cheeor 
peake dk Ohio Fuel Co. v. Vrdied States (1902), 115 Fed. 
Bep. 610, 619, the Circuit Court of Appeals for the Sixth 
Circuit, after referring to the right of Congress to regulate 
interstate commerce, thus interpreted the prior decisions of 
this court in the Trans-Missouri, the Joint Trafflo and the 
Addyston Pipe and Steel Co. cases: 

“ In tbe exercise of tUs rlglit. Congress has seoi fit to prohibit all 
contracts in restraint of trade. It has not left to the courts the 
consideration of tbe question whether such restraint Is reasonable or 
unrensonable, or whether tbe contract would have been lUegal at the 
common law or not. The act leaves for consideration by Judicial 
authority no question of this character, but all contracts and combi* 
nations are declared Illegal If in restraint of trade or commerce among 
the States.” 

As far back as Robbins v. Shelby Taanng District, 120 
U. S. 489, 497, it was held that certain local regulations, sub- 
jecting drummers engaged in both interstate and domestic 
trade, could not be sustained by reason of tbe fact that no 
discrimina[96]tion was made among citizens of the different 
States. The court observed that this did not meet &e diffi- 
culty, for the reason that “interstate commerce cannot be 
taxed of aU.” Under this view Congress no doubt acted, 
wheb by the Anti-Trust Act it forbade any restraint what* 
wet upon interstate commerce. It manifestly proceeded 
upon the, theory that interstate commerce could not be re* 
sbraiiked iot aU by combinations, trusts at monopolies, but 
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must be allowed to flow in its aoisustomed channels, wholly 
UBvexed and unobstructed by anything that would restrain 
its ordinary movement. See also Minnesota v. Barber^ 186 
IT* S. 318, 826; Brimmer v. Behman^ 138 U. S. 78, 82, 88. 

In the opinion delivered on behalf of the minority in the 
Northern Securities case^ 198 U. S. 197, our present Chief 
Justice referred to the contentions made by the defendants 
in the Freight Association cascj namely, one of which was 
that the agreement there involved did not unreasonably re- 
strain interstate commerce, and said : 

**Both tbese contentions were decided against the association, the 
court holding that the Anti-Trust Act did embrace interstate carriage 
by railroad corporations, and as that act prohibited any contract in 
restraint of Interstate commerce, it hence embraced all contracts of 
that character^ whether they were reasonable or unreasonable.'* 

One of the Justices who dissented in the Northern Securir 
ties case in a separate opinion, concurred in by the minority, 
thus referred to the Freight and Joint Traffic cases: 

** For It cannot be too carefully remembered that that clause applies 
to * every * contract of the forbidden kind — ^a consideration which was 
the turning point of the Trans-Missouri Freight Assodation case. 
* * * Size has nothing to do with the matter. A monopoly of 
^ any part ' of commerce among the States is unlawful.” 

In this connection it may be well to refer to the adverse 
report made in 1909, by Senator Nelson, on behalf of the 
Senate Judiciary Committee, in reference to a certain bill 
[67] offered in the Senate and which proposed to amend the 
Anti-Trust Act in various particulars. That report contains 
a full, careful and able analysis of judicial decisions relating 
to combinations and monopolies in restraint of trade and 
commerce. Among other things said in it which bear on the 
questions involved in the present case are these : 

** The Anti-Trust Act makes it a criminal offense to violate the law, 
and provides a punishment both by fine and imprisonment. To inject 
Into the act the question of whether an agreement or combination Is 
reasonable or unreasonable would render the act as a criminal or 
penal statute Indefinite and uncertain, and hence, to that extent, 
utterly nugatory and void, and would practically amount to a 
of that part of the act. « * • And while the same technical ob- 
jection does not apply to dvil prosecutions, the Sn/eotion of the tiih 
ef ebasomableness or mu^easonableness wesM^lead to^the greatest voet- 
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aMeneta and wncerta/My In 1^ enforcement of the law. The ^peee 
of reaeonahle reetraint woiM be made in every ease and there v)OfUd 
be as many different rules of reasonableness as cases, courts, and 
iuries. What one court or Jury might deem unreasonable another 
court or Jury might deem reasonable. A court or Jury In Ohio might 
find a given agreement or combination reasonable, while a court and 
Jury in Wisconsin might find the same agreement and combination 
unreasonable. In the case of People v. Sheldon, 130 N. Y. 264, Chief 
Justice Andrews remarks : * If agreements and combinations to pre- 
vent competition in prices are or may be hurtful to trade, the only 
sure remedy is to prohibit all agreements of that character. If the 
validity of such an agreement was made to depend upon actual proof 
of public prejudice or injury, it would be very difficult in any case to 
establish the Invalidity, although the moral evidence might be very 
convincing.’ * * * To amend the Anti-Trust Act, as suggested by 
this bill, would be to entirely emasculate it, and for all practical pur- 
poses render it nugatory as a reme[98]dial statute. Criminal prose- 
cutions would not lie and civil remedies would labor under the great- 
est doubt and uncertainty. The act as it exists is clear, comprehen- 
sive, certain and highly remedial. It practically covers the field of 
Federal Jurisdiction, and is in every respect a model law. To destroy 
or undermine it at the present Juncture, when combinations are on 
the Increase, and appear to be as oblivious as ever of the rights of 
the public, would be a calamity.” 

The result was the indefinite postponement by the Senate 
of any further consideration of the proposed amendments of 
the Anti-Trust Act. 

After what has been adjudged, upon full consideration, as 
to the meaning and scope of the Anti-Trust Act, and in view 
of the usages of this court when attorneys for litigants have 
attempted to reopen questions that have been deliberately 
decided, I confess to no little surprise as to what has occurred 
in the present casa The court says that the previous cases, 
above cited, cannot by any possible conception be treated 
as authoritative without the certitude that reason was re- 
sorted to for the purpose of deciding them.” And its opinion 
is full of intimations that this court proceeded in those cases, 
so far as the present question is concerned, without being 
guided by the rule of reason,” or the light of reason.” It 
is more than once intimated, if not suggested, that if the 
Anti-Trust Act is to be oons^ed as prohibiting every con- 
tract or combination, of whatever nature, whidi is in fact in 
re^araint of commerce, regardless of the reasonableness or 

96825®— VOL 4r-17 ^11 
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tmicftsoiiablaMss of such restraint, that fact would show (hat 
the court had not proceeded, in its decision, according to “ the 
light of reason,” but had disregarded the “ rule of reason.” 
If the court, in those cases, was wrong in its c(Hutracti<Ha of 
the act, it is certain that it fully apprehended (he views 
advanced by learned counsel in previous cases and pro- 
nounced them to be untenable. The published reports place 
tills beyond all question. The opinion of the court [99] was 
delivered by a justice of wide experience as a judicial officer, 
and the court had before it the Attorney General of the 
United States and lawyers who were recognized, on all sides, 
as great leaders in their profession. The same eminent jurist 
who delivered the opinion in the Trana-Mieaouri ease deliv- 
ered the opinion in the Joint Traffic Association case^ and the 
association in that case was represented by lawyers whose 
ability was universally recogniz^ Is it to be supposed that 
any point escaped notice in those cases when we think of the 
sagacity of the justice who expressed the views of the court, 
or of the ability of the profound, astute lawyers, who sought 
such an interpretation of the act as would compel the court 
to insert words in the statute which Congress had not put 
there, and the insertion of which words, would amount to 
‘‘judicial legislation”? Now this court is asked to do that 
which it has distinctly declared it could not and would not 
do, and has now done what it then said it could not constitu- 
tionally do. It has, by mere interpretation, modified the act 
of Congress, and deprived it of practical value as a defensive 
measure against the evils to be remedied. On reading the 
opinion just delivered, the first inquiry will be, that as the 
court is unanimous in holding that the particular things done 
by the Standard Oil Company and its subsidiary companies, 
in this case, were illegal under the Anti-Trust Act, whether 
those things were in reasonable or unreasonable restraint of 
interstate commerce, why was it necessary to make an elab- 
orate argument, as is done in the opinicm, to show that 
according to the “rule of reason” the act as passed by 
Congress should be interpreted as if it contained the word 
‘^unreasonable” or (he word “undue”? The only anstrer 
which, in frankness, can be givm to this question is, tiiat the 
court intends to decide that its deliberste judgment, fift^ 
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jMrt tgo, to the effect that the act pMmitted no restraint 
whatever of interstate commerce, whether reasonable or un- 
reasonable, was not in accordance with [100] the rule of 
reason.” In effect the court says, that it will now, for the 
first time, bring the discussion under the light of reason ” 
and apply the rule of reason ” to the questions to be decided. 
I have the autiiority of this court for saying that such a 
course of proceeding on its part would be “judicial legis- 
lation.” 

Still more, what is now done involves a serious departure 
from the settled usages of this court. Counsel have not 
ordinarily been allowed to discuss questions already settled 
by previous decisions. More than once at the present term, 
that rule has been applied. In Si. Louis, /. if. 8. Ry. Co. 
V. Taylor, 210 U. S. 281, 295, the court had occasion to de- 
termine the meaning and scope of the original Safety Ap- 
pliance Act of Congress passed for the protection of railroad 
employees and passengers on interstate trains. 27 Stat 631, 
§ 6, c. 196. A particular construction of that act was insisted 
upon by the interstate carrier which was sued under the 
Safety Appliance Act ; and the contention was that a differ- 
ent construction, than the one insisted upon by the carrier, 
would be a harsh one. After quoting the words of the act, 
Mr. Justice Moody said for the court; 

“ There Is no escape from the meaning of these worda Explanation 
cannot riariiy them, and ought not to be employed to confuse them 
or lessen their slgnlilcance. The obvious purpose of the legislature 
was to sopplont the quaUftei iuty of the eommon law with an ahto- 
lute iuty deemed hy it more fust. It the railroad does, In point of 
fact, use cars which do not comply with the standard, it violates the 
plain prohibitions of the law, and there arises from that violation 
the liability to make compensation to one who is injured by it It 
is urged that this is a harsh constructon. To this we reply that. It 
It be the true construction, its harshness is no concern of the courts. 
They haoe no responeiWity" for the fusUoe or wisdom of legislation, 
end no duty eooept to enforce the law as it is written, unless it is 
dtea/rly beyond the eonstitutional gower of the lawmaMng [101] body. 
* « * It Is quite conceivable that Congress, oontempIatW the 
luerittfde ha vdehi p of sudi injuries, and hoping to dimlnlrii the 
MOWHOie loss to the eommnnlW resulting ftom them, sbonld deem It 
wise to Impose their burdens upon these who could measurably 
emttiul their eauae% insiesd of upon those who ate iu the SMla bdp- 
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lew In tbat regard. Sncb a pollcj would be IntelligiUe, and, to aajr 
the least, not bo unreasonable as to require us to doubt that it was 
Intended, and to seek some unnatural interpretation 0 / common words. 
We see no error in this part of the case.’* 

And at the present term of this court we were asked, in a 
case arising under the Safety Appliance Act, to reconsider 
the question decided in the Taylor case. We declined to 
do so, saying in an opinion just now handed down: 

** In view of these facts, we are unwilling to regard the question as 
to the meaning and scope of the Safety Appliance Act, so far as it 
relates to automatic couplers on trains moving in interstate traffic, 
as open to further discussion here. If the court was wrong In the 
Taylor case the way is open for such an amendment of the statute as 
Congress may^ in its discretiont deem proper. This court ought not 
now to disturb what has been so widely accepted and acted upon by 
the courts as having been decided in that case. A contrary course 
would cause infinite uncertainty, if not mischief, in the administra- 
tion of the law in the Federal courta To avoid misapprehension, it 
is appropriate to say that we are not to be understood as questioning 
the soundness of' the interpretation heretofore placed by this court 
upon the Safety Appliance Act. We only mean to say that until 
Congress, by an amendment of the statute, changes the rule an- 
nounced in the Taylor cose, this court will adhere to and apply that 
rule.” 0., B. d Q. Ry. Co. v. Vnited States, 220 U. S. 650. 

When counsel in the present case insisted upon a reversal 
of the former rulings of this court, and asked such an 
interpretation of the Anti-Trust Act as would allow reason- 
able restraints of interstate commerce, this [102] court, in 
deference to established practice, should, I submit, have 
said to them : That question, according to our practice, is 
not open for further discussion here. This court long ago 
delib^ately held (1) that the act, interpreting its words in 
their ordinary acceptation, prohibits aU restraints of inter- 
state commerce by combinations in whatever form, and 
whether reasonable or unreasonable; (2) the question relates 
to matters of public policy in reference to commerce among 
the States and with foreign nations, and Congress alone can 
deal with the subject; (8) this court would encroach upon 
the authority of Congress if, under the guise of construetian, 
it diould assume to determine a matter of public poliqy; 
(It) the parties must go to Congress and obtain an amend- 
ment of the Anti-Trust Act if they think this court wia 
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wrong in its former decisions; and (5) this court cannot 
and will not fudiciaUy legitlate, since its function is to 
declare the law, while it belongs to the legisIatiTe depart* 
ment to make the law. Such a course, I am sure, would not 
have offended the “ rule of reason.” 

But my brethren, in their wisdom, have deemed it best to 
pursue a different course. They have now said to those who 
condemn our former decisions and who object to all legis- 
lative prohibitions of contracts, combinations, and trusts in 
restraint of interstate commerce, “ You may now restrain 
such commerce, provided you are reasonable about it; only 
take care that the restraint is not undue.” The disposition 
of the case under consideration, according to the views of the 
defendants, will, it is claimed, quiet and give rest to “ the 
business of the country.” On the contrary, I have a strong 
conviction that it will throw the business of the country into 
confusion and invite widely-extended and harassing litiga- 
tion, the injurious effects of which will be felt for many 
years to come. When Congress prohibited every contract, 
combination or monopoly, in restraint of commerce, it pre- 
scribed a simple, definite rule that all could understand, and 
which could be easily ap[103]plied by everyone wishing 
to obey the law, and not to conduct their business in viola- 
tion of law. But now, it is to be feared, we are to have, in 
cases without number, the constantly recurring inquiry-— 
difficult to solve by proof — ^whether the particular contract, 
combination, or trust involved in each case is or is not an 

unreasonable ” or undue ” restraint of trade. Congress, 
in effect, said that Uiere should be no restraint of trade, in 
any form^ and this court solemnly adjudged many years 
ago that Congress meant what it thus said in clear and 
explicit words, and that it eovld not add to the words of the 
act But those who condemn the action of Congress are now, 
in effect, informed that the courts will allow such restraints 
of interstate commerce as are shown not to be unreasonable 
or undue. 

It remains for me to refer, more folly than I have hereto- 
fm dooe, to another, and, in my judgment— if we lotdc to 
the fntute— the most important aspect of this ease, lli^ 
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aspect ooDoenia the usurpation bj the judicial brandi of 
the Ooyenunoit of the functions of the legislatiTe depart- 
ment. The illustrious men who laid the foundations of 
our institutions, deemed no part of the Natbnal Consti- 
tution of more consequence or more essential to the per^ 
manan<7 of our form of government than the provisions 
under whidi were distributed the powera of Clovemment 
among three separate, equal and coodinate departments — 
legislative, executive, and judicial. This was at that time 
a new feature of governmental regulation among the nations 
of the earth, and it b deemed by the people of every section 
of our own country as most vital in the workings of a 
representative republic whose Constitution was cndained and 
established in oijder to accomplish the objects stated in its 
preamble by the means, hut only hy the means, provided 
either expressly or by necessary implication, by the instru- 
ment itself. No department of that Government can consti* 
tntionally exercise (be [104] powers committed strictly to 
another and separate department. 

I said at the outset that the action of the court in thb 
case might well abrm thoughtful men who revered the 
Constitution. I meant by thb that many things are inti- 
mated and said in the court’s opinion which will not be 
regarded otherwise than as sanctioning an invasion by the 
judicbry of the constitutional domain of Congress — an at- 
tempt by interpretation to soften or modify what some re- 
gard as a harsh public policy. Thb court, let me repeat, 
solemnly adjudged many years ago that it could not, ex- 
o^t by judicial legislation^ read words into the Anti- 
Trust Act not put there by Congress, and which, being in- 
serted, give it a meaning which the words of the act, as 
passed, if properly interpreted, would not justify. The 
court has decided that it could not thus change a public 
polu^ formubted and declared by Congress; tiiat Congress 
has paramount authority to regulate interstate conunerce, 
and that it alone can change a poliqr once inaugurated by 
lagbhition. The courts have notiiing to do witii the wbdom 
or policy of an act of Congress. Their duty b to s s eer tain 
tha vill of Osogfess, and if the statate cmbodyiiig thi am- 
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prarioB oi that will is oonstitutional, the oourte must ra^aok 
it. Thqr have no function to declare a public poli< 7 , not 
to amend legislative enactments. ^ What is tenned the 
poli <7 of the Government with reference to any particular 
legislation,” as this court has said, “ is generally a very un- 
certain thing, upon which all sorts of opinions, each variant 
from the other, may be formed by different persons. It is 
a ground much too unstable upon which to rest the judgment 
of the court in the interpretation of statutes.” Hadden v. 
Collector y 6 Wall. 107. Nevertheless, if I do not misappre- 
hend its opinion, the court has now read into the act of 
Congress words which are not to be found there, and has 
thereby done that which it adjudged in 1896 and 1898 could 
not be done without violating [105] the Constitution, 
namely, by interpretation of a statute, changed a public 
policy declared by the legislative department. 

After many years of public service at the National Cap- 
ital, and after a somewhat clo.se observation of the conduct 
of public affairs, I am impelled to say that there is abroad, 
in our land, a most harmful tendency to bring about the 
amending of constitutions and legislative enactments by 
means alone of judicial con.struction. As a public policy has 
been declared by the legislative department in respect of 
interstate commerce, over which Congress has entire control, 
under the Constitution, all concerned must patiently sutunit 
to what has been lawfully done, until the people of the 
United States — the source of all national power — shall, in 
their own time, upon reflection and through the legislative 
department of the Government, require a change of that 
policy. There are some who say that it is a part of one’s 
liberty to conduct commerce among the States without being 
subject to governmental authority. But that would not be 
liberty, related by law, and lil^rty, whidt cannot be reg- 
ulated by law, is not to be desired. The supreme law of the 
land— which is binding alike upon all— upon Presidents, 
Congiesses, the courts, and the people— gives to Congress, 
and to Congress alone, authority to regulate interstate com- 
merce, and when Congress forbid any restraint of sudi com- 
mera, in any form, all must obey its mandate. To overresdi 
the acti<m of Congress merely by judicial construction, that 
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ifli by indir«elioiij is a blow at the integrity of our governo 
mental system, and in the end will prove most dangerous to 
all. Mr. Justice Bradley wisely said, when on this bench, 
that illegitimate and unconstitutional practices get their first 
footing by silent approaches and slight deviations from legal 
modes of legal procedure. Boyd v. United State*, 116 U. S. 
616, 686. We shall do well to heed the warnings of that 
great jurist. 

[106] I do not stop to discuss the merits of the policy 
embodied in the Anti-Trust Act of 1890; for, as has been 
often adjudged, the courts, under our constitutional qrstem, 
have no rightful concern with the wisdom or policy of legis- 
lation enacted by that branch of the Opvemment whidi alone 
can' make laws. 

For the reasons stated, while concurring in the general 
afSrmance of the decree of the Circuit Court, I dissent from 
that part of the judgment of this court which directs the 
modification of the decree of the Circuit Court, as well as 
from those parts of the opinion which, in effect, assert au- 
thority, in this court, to insert words in the Anti-Trust Act 
whidi Congress did not put there, and which, being inserted. 
Congress is made to declare, as part of the public policy of 
the country, what it has not chosen to declare. 


UNITED STATES OF AMERICA v. AMERICAN 
TOBACCO COMPANY.* 

AMERICAN TOBACCO COMPANY v. UNITED 
STATES OF AMERICA. 

amiALB ntOM thk cntccrr ooubt of thb united states for 
THE southern DISTRICT OF NEW TORK. 

Nm. 118, 119. Argued January S. 4, 6. 6, 1910; restored to docket for re- 
mrgnment April 11, 1910; re-argued January 9, 10, 11, 12, 1911. — Decided 
Ifaj 29, 1911. 

[221 U. S., 106.] 

Standard OU Co. ▼. VtUted States, ante, p. 1, followed and reaffirmed 
a8 to the construction to be glTen to the Anti-Trust Act of July 2, 


•For opinion of Circuit Court (164 Fed. Bep. 700). see toI. 8, p. 427. 
For injunction provisions of final decree, entered on mandate of the 
Supreme Court, see poet, p. 246. 
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1890; e. 647. 26 Stat 209; and Aeld that the comblnatlmi In thla caae 
la one In restraint of trade and an attempt to monopoliae the bnal- 
neaa of tobacco In Interstate commerce within the prohibitions of 
the act* 

[107] In order to meet snch a sitnation as is presented by the record 
In this case and to afford the relief for the evils to be overcome, the 
Anti-Trust Act of 1880 must be given a more comprehensive appli- 
cation than affixed to it in any previous decision. 

In Standard Oil Co, v. United States, ante, p. 1. the words ** restraint 
of trade ” as used in § 1 of the Anti-Trust Act were properly con- 
strued by the resort to reason ; the doctrine stated in that case was 
In accord with all previous decisions of this court, despite the con- 
trary view at times erroneously attributed to the expressions in 
United States v. Trans-Missouri Freight Association, 106 U. S. 290, 
and United States v. Joint Trafflc Association, 171 U. S. 606. 

The Anti-Trust Act must have a reasonable construction as there can 
scarcely be any agreement or contract among business men that 
does not directly or indirectly affect and possibly restrain com- 
merce. United States v. Joint Trafflc Association, 171 U. S. 605, 
668 . 

The words' restraint of trade” at common law, and in the law of 
this country at the time of the adoption of the Anti-Trust Act, 
only embraced acts, contracts, agreements or combinations which 
operated to the prejudice of the public interests by unduly restrict- 
ing competition or by unduly obstructing due course of trade, and 
Congress Intended that those words as used in that act should have 
a like significance; and the ruling in Standard Oil Co, v. United 
States, ante, p. 1, to this effect is reSxpressed and reaffirmed. 

The public policy manifested by the Anti-Trust Act is expressed In 
such general language that it embraces every conceivable act which 
can possibly come within the spirit of its prohibitions, and that 
policy cannot be frustrated by resort to disguise or subterfuge of 
any kind. 

The record in this case discloses a combination on the part of the de- 
fendants with the purpose of acquiring dominion and control of 
interstate commerce in tobacco by methods and manners clearly 
within the prohibition of the Anti-Trust Act; and the subject- 
matters of the combination and the combination itself are not ex- 
cluded from the scope of the act as being matters of Intrastate com- 
merce and subject to state control. 

In this case the combination in all its aspects both as to stock owner- 
ship, and as to the corporations Independently, Including foreign 
corporations to the extent that they became cofiperators in the oom- 


* Syllabus and statements of arguments copyrighted, 1911, by The 

Banks Law Pabllshing Company. 
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blnatloiu come wltliln tlie prohibition of the first end second sec- 
tions of t^ Anti-Tmst Act 

Id giving relief against an nnlawfnl combination under the Anti-Trust 
Act the court should give complete and efficacious effect to llie 
[108] prohibitions of the statute; accomplish this result with as lit- 
tle injury as possible to the interest of the general public; and 
have a proper regard for the vested property interests innocently 
acquired. 

In this case the combination in and of itselt and also all of its con- 
stituent elem^ts, are decreed to be illegal, and the court below is 
directed to hear the parties and ascertain and determine a plan or 
method of dissolution and of recreating a condition in harmony 
with law, to be carried out within a reasonable period (in this case 
not to exceed eight months), and, if necessary, to effectuate this 
result either by injunction or receivership. 

Folding the achievement of the result decreed all parties to the com- 
bination in this case should be restrained and enjoined from enlarg- 
ing the power of the continuation by any means or device whatever. 
Where a case is remanded, as this one is, to the lower court with 
directions to grant the relief in a different manner from that de- 
creed by it, the proper course is not to modify and affirm, but to 
reverse and remand with directions to enter a decree in conformity 
with the opinion and to carry out the directions of this court with 
costs to defendanta 

104 Fed. Bep. 700, reversed and remanded with directions. 

The facts, which involve the construction of the Anti- 
Trust Act of July 2, 1890, and the question whether the acts 
of the defendants amounted to a combination in restraint of 
interstate commerce in tobacco, are stated in the opinion. 

The Attorney General and Mr. Jamee 0. McBeynolde for 
the United States: 

What constitutes or materially affects interstate or foreign 
commerce is a practical question to be decided upon a view of 
the facts presented in each case. Rearick v. Permsylvania, 
208 U. S. 607, 612; Western Union Tel. Co. v. Kansas^ 216 
U. S. 1 ; International Text Book Co. v. Pigg^ 217 U. S. 91 ; 
Dozier y. Alabama^ 218 U. S. 124. In the constantly recur- 
ring course of affairs commerce among the States passes 
through three stages: soliciting orders; manufacturing the 
goods; transp<Mrting them to the purchaser. And each is an 
essential of the entire tnovemenk Soliciting orders undoubt* 
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(idfy te mt6r[109]8tnte oommeroe, Bohbmt y. 8hdby Ocv/nty^ 
120 U. S. 489. Tnu)sp<»tiiig the mnnufactared article like* 
wise is clearly of the same. The manufacture is as essential 
as either of the other elements; and some restrictions upon it, 
as all know, affect the vety foundations of interstate trade. 

The commerce clause gives Congress power to indicate its 
will in conformity to which interstate commerce shall be car- 
ried on. .This is supreme and admittedly extends to whatever 
is itself interstate commerce, and all instrumentalities and 
persons engaged therein. Legislation which directly regulates 
any of these things comes clearly within the constitutional 
grant. Delaware <& Hudson R. R. Co. v. United States^ 218 

U. S. 366. And, consequently, whenever manufacture can be 
regarded as a part of such commerce Congress may inhibit 
a monopoly thereof, as in so doing it would be directly reg- 
ulating commerce. 

The granted power may be made effective by all means 
reasonably necessary therefor. Experience demonstrates that 
the indicated will of Congress concerning interstate trade 
and commerce may be directly hindered, obstructed and nul- 
lified by some things which are no part thereof. Whatever 
of these, therefore, as an efficient cause will probably occasion 
as a natural and reasonable consequence material obstruction 
or hindrance to the efficacious operation of its lawful will, 
Cbngress may prohibit. A monopoly of production, as the 
efficient cause, may occasion material hindrance or obstruc- 
tion to such operation of the indicated will of Congress, and 
in that event may be prohibited because of this effect although 
manufacture be regarded as no part of commerce. Oihhons 

V. Ogden., 9 Wheat. 1, 19.'), 208, 209; United States v. 
Coomhee, 12 Pet 72, 78; The Daniel BdU, 10 Wall. 557. 

Where matters of economic opinion or theory are elements 
for consideration and conclusions depend thereon, the courts 
must ace^t whatever declaration Congress has [110] made 
in respect of them, and frame their judgments in harmony 
tiierewith, unless sudi dedarati<m is plainly without reason- 
able foundation. Nationei Cotton Oil Oo. v. Tecm^ 197 
U. S. 115. 
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Cmteaoti) oombinttioiu, oraspinciM and monopoHot 
whidi directly and materially hindered or obstructed inter- 
state or foreign commerce were unlawful prior to the act of 
July 2, 1890. 

The principles of the common law are applicable to inter- 
state commerce transactions. Western Union Telegraph 
Company v. OaU, 181 U. S. 92, 102. Without congressional 
«uctment, every contract, combination, conspiraqr, or mo- 
nopoly, unlawful at common law, would be so regarded by 
the Federal courts although relating solely to interstate or 
foreign commerce; and certainly no affirmative aid would be 
given to the purposes of any of them. 

Congress has power ^ to regulate commerce with foreign 
Aations, and among the several States, and with the Indian 
tribes.” Except as limited by other provisions, this power is 
supreme and cannot be abridged by State, individual or 
corporation. 

Inaction by Congress indicates its will that interstate and 
international commerce shall be free; and therefore what- 
ever substantially obstructs, interferes with or hampers such 
commerce, conflicts with the will of Congress and the Federal 
Constitution. Leisy v. Hardin, 135 U. S. 100; Re Rahrer, 
140 U. S. 545 ; Rhodes v. Iowa, 170 U. S. 412 ; Adams Express 
Co, V. Kentucky, 206 U. S. 129, 135; Atlantic Coast Line v. 
Wharton, 207 U. S. 328, 334; Adams Express Co. v. Ken- 
tucky, 214 U. S. 218. 

The doctrine that inaction by Congress is equivalent to a 
positive declaration that commerce shall be free and untram- 
meled and that whatever substantially interferes with or 
hampers the same is in conflict with the Constitution of the 
United States rests upon the intention of [ 111 ] Congress 
reasonably implied from its silence in respect to the subject 
of commerce. Bowman v. Chicago dbc. R. R. Co., 126 U. S. 
466, 482. 

Contacts, combinations, conspiracies and monopolies may 
and oftoi do prevent the free flow of ccanmerce— substan- 
tially obstruct, interfere with and hamper the same. Addys- 
ton Pipe case, 176 U. S. 211 ; Loewe v. Lawlor, 208 U. S. 274. 
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If state legislation which substantially hinders or obstmets 
commerce is invalid, because in conflict with the ccmtrary 
intention of Congress reasonably implied from silence, a 
fortiori is this true of any arrangements by corporations 
which bring about like results. 

In the absence of express legislation any contract, com- 
bination, or other arrangement by corporations which directly 
and materially hinders, restrains or obstructs the free flow 
of interstate or foreign commerce would be unlawful. Bo 
Deba^ 168 U. S. 664, 677, 699; Union Bridge Oo. v. V rated 
States, 204 U. S. 364; Gcdveaton R. R. v. Texas, 210 U. S. 
217; CdLd/weU v. North Carolina, 187 U. S. 622. How far 
the courts, in the absence of a statute, could prevent and 
restrain such obstructions, or whether parties thereto might 
be prosecuted criminally, it is not necessary to discuss, since 
the Anti-Trust Act now clearly applies to them. 

The anti-trust provisions of the Wilson Tariff Act (1894) 
apply to any combination or agreement intended to restrain 
f^ competition when one of the parties is engaged in im- 
porting. 

These provisions have not been construed by this court. 
They denounce every combination, one party to which is 
engaged in importing, when intended to restrain lawful com- 
merce or free competition therein. The language differs 
somewhat from the Sherman Act, not improbably because of 
prior opinions in the lower Federal courts. Re Oreene, 62 
Fed Rep. 104; United States v. Trans-Missouri [112] Freight 
Assn., 63 Fed. Rep. 40; 68 Fed. Rep. 68; United States v. 
E, G. Knight Co., 60 Fed. Rep. 934. 

The Sherman Act prescribes the rule of free competition 
in its broad and general sense and denounces contracts, cmn- 
binations and conspiracies in whatever form which in effect 
or necessary tendency directly and materially obstruct inter- 
state or foreign commerce. The natural effect of competi- 
tion is to increase commerce; to extinguish or prevent the 
free play of cmnpetition is to hinder it. 

The rights of an individual acting alone are not involved 
in the present cimtrover^. (Concurring opinion of Justice 
Brewer in Northern Securities ease.) 

The record reveals gross violations of the anti-trust stat* 
utes within any construction consistent with repeated deci* 
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gbns of tliis ooiut; if limited to muceasonnble reetimittts Uie 
present esse would be clearly within them. And if duress, 
and wiclEed and unfair methods are essential, they all appear. 

Interstate oennmeroe is a term of very large significance. 
It comprehends intercourse for the purposes of trade in any 
and all forms, including transportation, purchase, sale and 
exchange of commodities between citizens of different States. 
Regulation and commerce are both practical conceptions, and 
their limits must be fixed by practical lines. Addyston 
Pipe Co. V. United States, 175 U. S. 211; CoidAodl y. iVortA 
Carolina, 187 U. S. 622, 632 ; Montayue <6 Co. v. Lowry, 198 

U. S. 88; Stoifi <6 Co. v. United States, 196 U. S. 876; 
Rearick v. Pennsyloania, 208 U. S. 607, 612; Galveston R.R. 

V. Terns, 210 U. S. 217, 226. 

The anti -trust laws must be reasonably construed with a 
view to practical enforcement, and not so as to defeat the 
purposes leading to their enactment. “Nothing is better 
settled than that statutes should receive a sensible construc- 
tion, such as will effectuate flie legislative intention, and, if 
possible, so as to avoid an unjust or an absurd [113] conclu- 
sion.” Lau Ow Bew v. United States, 144 U. S. 47, 59; 
United States v. Joint Tra-ffic Assn., 171 U. S. 606, 667; 
Hopkins v. United States, 171 U. S. 678, 600; Anderson v. 
United States, 171 U. S. 604, 616; Swift <& Company y. 
United States, 196 U. S. 876, 396; Cincinnati Packet C tym- 
pany y. Bap, 200 U. S. 179, 184. 

The general principles adopted in reference to state legis- 
lation affecting interstate commerce are applicable for deter- = 
mining whether combinations of corporations or individuals 
materially affect the free flow of such commerce. The valid- 
ity of such state legislation turns upon whether its direct effect 
or necessary tendency is the material or substantial restraint, 
hindrance or obstruction of commerce. If so, it is uncon- 
stitutional irrespective of intent. But if the effect is only 
immaterial and incidental this does not invalidate. AshM y. 
Kansas, 209 U. S. 251, 286; Oodveston do. R. R. y. TePas, 
210 U. S. 217, 227*; Minnesota y. Barber, 186 U. S. 813, 819; 
Riehtnond do, R. R. Co. y. Patterson, 169 U. S. 811, 814 ; 
OMoago de. R. R. y. Solan,19bV. S. 188; MisMsri do. R. R. 
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▼. Hdb&Ti 169 TJ. 8. 618, 626; Botoman ▼. Ohieago dke. B. R. 
Oo.j 126 U. S. 466, 482; SnUtk r. AUAama, 124 U. S. 466, 
478. 

The Sherman Act applies when the direct result or nee- 
eseaiy t6nden<7 of the prohibited thing— contract, combi- 
nati<Hi, etc. — is material obstruction, hindrance or restraint 
of interstate or foreign commerce. This thing need not be 
any part of commerce, nor be done by parties engaged 
therein. And whether such obstruction, hindrance, restraint 
or tendency exists must be determined by the court upon the 
facts of each case. That which did not restrain commerce 
fifty years ago may do so to-day. Loewe v. Lawlor^ 208 
U. S. 274, 298; Union Bridge Compamy v. United Btatee^ 
204 U. S. 864, 400; Pennsylvania v. Wheeling Bridge Co., 
18 How. 618, and 18 How. 421. 

The settled rule, and one constantly invoked by those 
engaged in interstate commerce, is that any state statute 
(114] which in effect or necessary tendency directly and ma- 
terially obstructs or hinders the free flow of interstate com- 
merce conflicts with the Federal Constitution. Certainly 
one purpose of the Sherman Act was to prevent any such 
interference with commerce through contracts, combinations, 
conspiracies or monopolies (Loewe v. Lawlor), and if state 
statutes are cut down because of congressional intent inferred 
from silence, there can be no question of the power of Con- 
gress by a positive enactment to destroy obnoxious arrange- 
ments amongst individuals or corporations. The interpre- 
tation of the Sherman Act expounded in the unanimous opin- 
ion in Loewe v. Lawlor supports this suggestion. 

The natural effect of competition in its broad and legiti- 
mate sense is to increase trade. To suppress such competi- 
tion restrains, hinders and obstructs trade within the mean- 
ing of the Anti-Trust Act. United States v. Trans-Missouri 
Freight Assn., 166 U. S. 290; United States v. Joint Traffle 
Assn., 171 U. S. 606; Addyston Pipe Co. v. United States, 
176 U. 8. 211; Northern Securities Co. v. United States, 
198 U. S. 197 ; United States v. Standard OH Co., 178 Fed. 
Bep. 177. This rule is especially rigid in respect of public 
service corporatioo& Oibhs v. Consciidated Oat Co., 180 



176 


ttl VVITID 8TATB9, m 

Argonent for tbe United Statea 

U. S. 896; Vfiited Statea ▼. Trm»-Miaaomi Freight Aaen.^ 
166 Ut S. 290; but it is applicable to all commerce. 

Persons of sound mind are presumed to intend tbe neces- 
sary or ordinary consequences of their acts, Clarion Bank 

T. Jonee^ 21 Wall. 326, 337 ; and, in general, the intent con- 
sciously entertained or dominant in the minds of parties to 
a combination is not material — certainly not decisive of its 
legality. Where attempts to monopolize are charged, or 
where essential to show a plan not necessarily inferred from 
drcumstances, or where the effect of established acts may 
be doubtful, the actual purpose may be material — ^perhaps 
essential. United States v. Trana-Mo. [116] Ft. Asm., 166 

U. S. 290, 341, 342; Addyaton Pipe Co. v. United Statea, 
176 U. S. 211, 234; Swift <6 Co. v. United Statea, 196 U. S. 
376, 396. 

The fundamental design of the anti-trust legislation is 
not punishment of immorality, but prevention of mischief 
consequent upon unification of control and destruction of 
competition. The public is chiefly concerned about practical 
results — ^not mental attitudes. The lawfulness of a combina- 
tion cannot be determined by the conscious purpose of the 
parties; necessary consequences are presumed to have been 
intended. United Statea v. Trana-Mo. Ft. Asm., 166 U. S. 
290; United Statea v. Joint TraffUs Asm., 171 U. S. 662; 
Addyaton Pipe Co. v. United Statea, 176 U. S. 211, 234. 

The word ** unreasonable ” cannot be read into the first 
section of the Sherman Act; but this does not render the 
prohibitions applicable merely because commei'ce is in some 
way affected, or to transactions always enforceable, and never 
regarded as objectionable from any standpoint. This court 
has never declared unlawful those ordinary business arrange- 
ments always sanctioned at common law and wholly outside 
the mischief intended to be prevented. Any act, however, 
although entirely innocent when standing alone may be crimi- 
nal if part of an unlawful plan. United Statea v. Joini 
Traffic Asm., 171 U. S. 606, 667, 668; Bopkina v. United 
Statea, 171 U. S. 678, 600; Aikena v. Wiaoonain, 196 U. S. 
194, 205; Swift ds Company v. United Statea, 196 U. S. 876, 
896; UineinauUi Packet Co. v. Bag, 200 tJ. S. 179. 
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The Gbyernment does not maintain that restraint, obstruc- 
tion or hindrance of commerce is denounced by the act unless 
direct and material either in tendency or effect; and, of 
course, do not insist that every contract or arrangement 
which merely eliminates a competitor in interstate trade is 
for that sole reason unlawful. The statute was intended to 
foster, not destroy, business operations [lib] universally 
regarded as promotive of public welfare. The suggestion 
that the statute denounces as criminal every party to any 
sort of contract which eliminates any independent dealer in 
interstate commerce however insignificant is untenable. But 
when, as in the present case, the restraint is the direct con* 
sequence of or that to which the challenged contract or com- 
bination necessarily tends, and is also of a material or sub- 
stantial character it is clearly within the prohibition. The 
Govemment does not avouch and will not attempt to support 
this extreme construction which was adopted by the presid- 
ing judge below. 

Contracts, combinations or conspiracies which give power 
materially to restrain commerce and indicate a dangerous 
probability of its exercise and those which necessarily tend 
to monopoly are unlawful without more. United Statee v. 
E. C, Knight Co.^ 166 U. S. 1; United States v. Trans- 
Missouri Ft. Assn.^ 166 U. S. 290; Northern Securities Com- 
pany V. United States^ 193 U. S. 197 ; United States v. Stand- 
ard Oil Co.^ 173 Fed. Rep. 177. The essential purpose of 
the statute is to prevent injury — not merely to reverse a 
course of conduct. 

The words, “ contract, combination and conspiracy ” in 
the statute are used in their ordinary sense, and there is no 
exception in favor of sales, conveyances or other executed 
arrangements. Pettibone v. United States^ 148 U. 8. 197, 
203 ; Noyes on Intercorporate Relations, §§ 324 et seq. 

The decision in United States v. E. C. Knight Company 
turned upon the conclusion that under the peculiar circum- 
stances of that case what was alleged and proved did not 
show a direct or necessary obstruction to interstate com- 
merce; and it may be relied upon only where the ^evidence 
requires a like finding on that point The facts of the pres- 
95825®—vol 4—17 12 
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eat cnee render such a conclusion impossible. Hie things 
dmie had direct reference to interstate and foreign 
[117] commerce; competition therein has bera effectively de- 
st«^ed and monopoly secured. In support of the foregoing 
doctrines, see United Statee v. E. C. Knight Company 
(1895), 166 U. fe. 1; PeareaU v. Great Northern B. B. Co. 
(1896), 161 U. S. 646; United Statee v. Trane-Miaeowri 
Freight Aeen. (1897), 166 U. S. 290; United Statee v. Joint 
Trafio Aeen. (1898), 171 U. S. 505; Sopkine v. United 
Statee (1898), 171 U. S. 578; Andereon v. United Statee 
(1898), 1.71 U. S. 604; Addyeton Pipe ds Steel Company v. 
UniU^ Statee (1899), 175 U. S. 211; Montague c& Company 
T. Lowry (1908), 198 U. S. 38; Northern Securitiee Company 
V. United Statee (1904), 193 IJ. S. 197; Harrinum v. North- 
ern Securitiee Company (1905), 197 U. S. 244; iSw/f A Com- 
pany V. United Statee (1905), 196 U. S. 875; Cincinnati 
et ci. Packet Co. v. Bay (1906), 200 U. S. 179; Loewe v. 
Lawlor (1908), 208 U. S. 274. See also National Cotton 
OB Co. V. Teaaa, 197 U. S. 115; Shawnee Compreee Co. v. 
Andereon^ 209 U. S. 423; Continental Wall Paper Co. v. 
Voight, 212 U. S. 227 ; Pennsylvania Sugar Befning Com- 
pare V. American Sugar Bepning Co.., 166 Fed. Rep. 254; 
Bigelow v. Calumet A Ilecla Mining Company, 167 Fed. 
Rep. 704, 721; National Fireproopng Company v. Maeon 
BvBdere Aeen., 169 Fed. Rep. 259 ; United States v. Stand- 
ard Oil Co., 173 Fed. Rep. 177. 

Monopoly is the outcome of the practical cessation of 
effective business competition. This word in the Anti- 
Trust Act has no reference to a grant of special privileges 
but is used in a broad sense. Trade and commerce in any 
o(»nmodity are monopolized whenever as the result of the 
concentration of competing businesses — ^not occurring as an 
incident to the orderly growth and development of one of 
them — one or a few corporations (or persons) acting in con- 
cert practically acquire power to control prices and smother 
competition. 

The rights of an individual acting alone are not in- 
volved end it is unnecessary to inquire how far his acts 
[11&] may be limited. Corporations do not have all the con* 
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siatotional righta of an individual and are diemselves com* 
binations subject to the rules of law applicable to acts d(»e 
in concert 

The word ** monopolize ” has no reference to a govem- 
inental grant. Ctmgress was striking at an existing evil — 
unification of control with consequent destruction of c(»n- 
petition through powerful organizations. The essential idea 
of monopoly is ability to control prices or to deprive the pub- 
lic of advantages fiowing from free competition. Whether 
the power has been actually exercised, or prices or the total 
volume of trade increased or diminished is immaterial; and 
its existence must be determined by practical consideration 
of existing conditions, giving due weight to the peculiarities 
of the commerce involved. It is certain that where parties 
have deliberately pursued a course, the ordinary result or 
necessary tendency of which is monopoly, they cannot be 
heard to dmy an unlawful intent; and a monopoly acquired 
through contract, combination or conspiracy whi^ directly 
and essentially destroys competition clearly is unlawful. 
United States v. Trans-Mo. Ft. Assn., IGG U. S. 290; Addy- 
ston Pipe Co. v. United States, 176 U. S. 211', Swift db Co. v. 
United States, 196 U. S. 375. 

The courts have long referred to “ monopoly ” tiie outcome 
of individual action as distinguished from governmental 
grant, and have declared unlawful every arrangement tend- 
ing thereto. The word in the Sherman Act has the same 
significance as in the well-known opinions, from Mitchell v. 
Reynolds, 1 P. Williams, 181, to Continentcd WaU Paper 
Co. V. Voight, 212 U. S. 227 ; United States v. Addyston Pipe 
Co., 85 Fed. Rep. 271; United States v. E. C. Knight Co., 
166 U. S. 1, 16; PearsM v. Great Northern Railway t^.,161 
U- S. 644; United States v. Freight Association, 166 U. S. 
290, 823; National Cotton Oil Co. v. Texas, 197 U. S. 115; 
Shawnee Compress Co. v. Anderson, [119] 209 U. S. 428, 
488 ; People v. North River Sugar Refming Co., 54 Hun, 854 ; 
American BiseuU Co. v. Klotz, 44 Fed. Rep. 721, 724; Rich- 
ardaon r. Buhl, 77 Midiigan, 632; Pocahontas Coke Co. v. 
Powhatan C. de C. Co., 60 W. Va. 508 ; Harding v. American 
Qhseoao Oo.^l9& Illinois, 619, 620; Noyes <m Interc(»p(Hrate 
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Bds., §§ 829 et $eq^ 889; Andrews, Amer. Law (2d Ed.) 
Vol.I,n8. 

The legislation against combinations and monopolies can- 
not be defeated by causing a corporation to acquire the ^res 
or property and business of competing corporations; nor by 
any other scheme or device. 

Corporate combinations which bring about the results de- 
nounce by the statute are unlawful. They are in fact more 
injurious to the public than the old forms of simple agree- 
ment among separate concerns or the well-known trust forms. 
Eddy on Combinations, Vol. I, §§ 617, 620 et »eq.; Noyes on 
Intercorporate Relations, § 307 ; DistiUery Go. v. People^ 156 
Illinois, 448. 

If the corporate form of combination is beyond the reach 
of Congress, it lacks supreme power to regulate commerce. 
Certainly a corporation, a mere creature of state law, cannot 
be endowed with power to obstruct commerce not possessed 
by the State itself. DeVs case, 158 U. S. 564 ; Addyaton Pipe 
Co, y. United States, 175 U. S. 211 ; Northern Securities case, 
198 U. S. 197. 

The right to buy, sell and transfer property is not superior 
to the right to make other contracts ; and all are subordinate to 
the power of Congress to regulate commerce. Addyston Pipe 
Go. V. United States, 175 U. S. 211; Northern Securities Co. 
T. United States, 198 U. S. 197 ; Stoift ds Co. v. United Statea, 
196 U. S. 396; Shawnee Compress Co. v. Anderson, 209 U. S. 
428; Armour Packing Co. v. United States, 209 U. S. 56; 
United Statea v. Del. <& Hud. B. R. (Commodities Clause 
case), 212 U. S. 866; Natl. Harrow Co. v. Hench, 83 Fed. 
Bep. 86 ; S. C., 84 Fed. Rep. 226. 

A corporation which, not as an incident to orderly 
[120] growth, secures control of competitors by purdiasing 
their shares or property and business and thereby acquires 
power to suppress competition is no less inimical to public 
interests than a technical “ Trust,” and indeed is often a mere 
modification thereof. The direct, necessary result of such an 
arrangement is to hinder and obstruct commerce. The Pear- 
sail ease, 161 U. S. 644; Northern Securities ease, 193 U. S. 
844; Shmonee Compress ease, 209 U. S. 423; Distillery Ca. 't. 
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Peofhy 166 Illinois, 448, 491. In re Chreene^ 62 Fed. Bep. 104, 
and tlie E. G. Knight eaae^ if to the contrary, must be consid- 
ered disapproved. 

There is no foundation for the claim that the Sherman 
Act was directed only against contracts and combinations 
of an executory nature, and is without application where 
transfers of property have been actually executed. It was 
intended to, and does, prohibit ohstructione to commerce 
whether resulting from executory or executed arrangements. 
Northern Securities case, 193 U. S. 197 ; Shavynee Comprees 
Co. V. Anderson, 209 U. S. 423 ; People v. Chicago Gas Trust, 
130 Illinois, 268; Distillers c6 Cattle Feeding Co. v. The 
People, 156 Illinois, 448; Pocahontas Coke Co. v. Powhatan 
Goal <6 Coke Co., 60 W. Va. 508; Eddy on Combinations, 
§ 622 ; Noyes on Intercorporate Belations, §§ 354, 386. 

A foreign corporation doing business within the United 
States has no right to violate its policy or laws. An agree- 
ment or combination which in purpose or effect conflicts 
therewith, although actually made in a foreign country 
where not unlawful, gives no immunity to parties acting here 
in pursuance of it. 

If Congress is powerless to prevent wrongs in its own 
jurisdiction, when the actors are foreigners, or when done 
in pursuance of agreements made abroad, its sovereignty 
is a myth. 

A crime is committed within the jurisdiction where the 
act of the parties actually takes effect, although the in- 
[121]strumentalities may have been set in motion in another 
jurisdiction. Re PcMiser, 136 U. S. 256, 265; Homer v. 
United States, 143 U. S. 207 ; Benson v. Henkel, 198 U. S. 1 ; 
Burton v. United States, 202 U. S. 344, 887 ; United States 
V. Thayer, 209 U. S. 89, 44. 

The courts should enforce the anti-trust legislation ty all 
appropriate processes known to their usages; and decrees 
should be so moulded as to suppress effectually the mischief 
consequent upon unlawful arrangements. 

Congress has forbidden monopolies and combinations. 
When one exists everything done in furtherance of its pur- 
pose is unlawful ; especially every act constituting a part of 
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mterstftte or forwgn commerce. Theref(»e tbe fnciTihife of 
engaging therein may be denied. The power to regulate 
extends to prohibition of anything directly conflicting with 
the will of Congress lawfully ^pressed. Ncrihem Securi- 
ties Co. V. United States^ 193 U. S. 197 ; Chompion v. Ames 
{Lottery case), 188 U. S. 821; United States v. D. <6 H. Co.., 
218 U. S. 366 ; Loewe v. Latolor, 208 U. 8. 274. 

The statute requires the court “to prevent and restrain 
violations” — ^not merely to determine the legality of past 
transactions. The public interest is the thing to be subserved, 
and it demands the destruction of existing michief and pre- 
vention of impending wrongs — ^the removal of obstruction 
existing or threatened. 

Where an unlawful corporate combination exists and iden- 
tity of constituents has been destroyed, or where one corpora- 
tion has acquired a forbidden monopoly, there are two 
possible effective remedies. The first is to enjoin the cor- 
poration from doing interstate or foreign business until (if 
ever) it can affirmatively show that its affairs have been read- 
justed so as to render future operations lawful. The second 
is to appoint a receiver to take possession of the concern 
and by proper action restore opportunities for free compe- 
tition. Ueb’s case, 158 U. S. 564; Chicago, [182] Rock 
IsVmd Ac. Ry. v. Union Pacific Ry,, 47 Fed. Rep. 15, 26; 
Stockton., Atty.-Genl., v. Centred R. R. Co., 60 N. J. Eq. 52, 
489; Taylor v. Simon, 4 Mylne & Craig, 141; Pomeroy on 
Eq. Juris., 2d Ed., §§ 111, 170. 

The Government established violations of the Sherman 
Act by proving first, the existence of contracts, combinations, 
conspiracies and monopolies; and, second, that the direct 
result or necessary tendency of these is materially to ob- 
struct, hinder and burden the free flow of interstate and 
foreign commerce. 

The Knight case is not controlling; the combinations es- 
tablished here directly and materially affect not only tiie 
production and manufacture, but every department of trade 
and commerce in tobacco; and the results have been destruc- 
tion of competiti(m in such conuneroe and monopolies by 
defendants. 
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The purposes of anti'trust legidati<m cannot be fnistnted 
by operating through a corporation, nor by means of exe- 
cuted sales and transfers of property. The N/»rthem Seeuri- 
ties Co, ▼. Vmted Statee, 19S U. S. 197 ; Harriman y. North- 
ern Securitiee Co., 197 U. S. 244, seem decisive on this pcdnt. 

Moreover, if important, the evidence clearly establishes 
that the defendants’ actions have been characterised by 
duress, and unfair and oppressive methods; and that follow- 
ing a fixed plan they have sought to suppress competition 
and secure monopolies. 

The decree below was right in so far as it enjoined acts in 
furtherance of the combination ; enjoined the control of cer- 
tain defendant corporations by others through stock owner- 
ship; and also in so far as it prohibited the American To- 
bacco Company and other defendants adjudged to be in 
and of themselves combinations in restraint of trade from 
engaging in interstate or foreign commerce. 

The decree below did no more than was necessary to 
destroy tlie unlawful combinations and prevent violations 
[128] of the act — in fact it did not go far enough. Prohibi- 
tion of acts in furtherance of the combination and also of 
control by one corporation of another is abundantly sup- 
ported by The Northern Securitiee Co. v. United States; 
Swift <& Co. V. United States, and United States v. D. db 
H. R. R. 

That part of the decree which adjudges the American 
Tobacco Company and others unlawful combinations and 
enjoins them from engaging in commerce is novel — ap- 
parently without a direct precedent; but it harmonizes 
with the duty to enforce the act Swift <& Co. v. United 
States, supra. 

The petition should not have been dismissed as to the 
individual defendants. 

In order effectually to destroy combinations the intelligent 
manipulators of corporate agencies must be reached. 

Observance and every act done in pursuance of the English 
q ontrarts within the United States are unlawful; and the 
petition was wrongfully dismissed as to the Imperial To- 
bacco Company, British-American Tobacco Company and 
domestic corporations controlled by the latter. 
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The effect of the agreements entered into in England be- 
tween the American combination and the Imperial Tobacco 
Company was to suppress competition between those two 
great concerns both within and without the United States. 
The British-American Tobacco Company was brought into 
existence as the instrumentality for making the agreements 
effective. The result of the whole arrangement was to de- 
stroy competition, and inevitably tends to mcmopoly. Ob- 
servance of these arrangements should have been prohibited. 
The British-American Tobacco Company should have been 
enjoined from doing business within the United States; 
and tiie same prohibition should have been applied to the 
Imperial Tobacco Company during the continuation of the 
unlawful contracts. 

The petition should not have been dismissed as to the 
[1S4] United Cigar Stores Company. This concern is one 
of the instrumentalities in the hands of the American To- 
baooo Company for carrying out its unlawful purposes, and 
the connection between them should have been severed. 

The final decree should have been adjudged that defend- 
ants were attempting to monopolize, and had monopolized, 
a part of interstate and foreign commerce. 

Monopoly is a practical conception, and its existence must 
be determined in view of business conditions. The evidence 
abundantly establishes that the defendants have acquired 
power to control prices and smother competition. 

The final decree should have enjoined corporations holding 
shares of others from collecting dividends thereon. 

This relief was granted in the Northern Seouritiee ea$e, 
and is an appropriate way to destroy the relationship where 
one corporation improperly controls another by stock owner- 
ship. 

Mr. John G. Johnson^ Mr. DeLancey NicoU and Mr. 
Jveme Parker, with whom Mr. William J. Wallace and Mr. 
W. W. Fuller were on the brief, Mr. WUUam M. Ivins also 
filing a brief, for the American Tobacco Company and all 
ths other defendants except the Imperial Toba^ Company 
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(of Gre«t Britain and Ireland), Limited, United Cigar 
Stores Company and B. P. Richar^n, Jr., & Co., Inc. : 

The transactions principally complained of by the Gtor- 
emment in this bill inrolve the validity of one or the other 
of the two following transactions, to-wit: (a) Consolidation 
of manufacturing interests through the formation of the 
corporation and the transfer to it of the properties in such 
manufacturing industries for exchange of stock of the 
vendee corporation or for cash; Q>) purchase by a corpora- 
tion engaged in manufacturing of the property of a com- 
petitor, or through the purchase by such corporation of whole 
or part of the stock of the corporation of such [186] com- 
peting corporation, generally for cash. These transactions 
are not within the operation of the Sherman Law, because 
they primarily affect manufacturing and not commerce. 
Veazie v. Moor^ 14 How. 668 ; County of Mobile v. Kimball, 
102 U. S. 691 ; Coe v. Errol, 116 U. S. 617 ; Turpin v. Bw 
geae, 117 U. S. 604; Kidd v. Pearson, 128 U. S. 1; /n re 
Qreene, 62 Fed. Rep. 104; United States v. Knight, 166 

U. S. 1. 

The Knight case was not a sporadic decision of this court, 
but was the logical outcome of the cases that preceded it 
that have just been cited, and it has not been overruled or 
modified by any subsequent decision, but has been expressly 
recognized wherever mentioned. Addyston Pipe <& Steel Co. 

V. United States, 176 U. S. 211; Montague v. Lowry, 193 
U. S. 38; Swift <6 Co. v. United States, 196 U. S. 875; 
Shawnee Compress Co. v. Anderson, 209 U. S. 428; Loewe v. 
Lmolor, 208 U. S. 274; Northern Securities Co. v. United 
States, 198 U. S. 197, 406; Continental WaU Paper Co. v. 
Voight, 212 U. S. 227; Ware v. Mobile County, 209 U. 8. 
406; Bigelow v. Calumet Co., 167 Fed. Rep., 721. Confu- 
sion has arisen and it has been assumed that the Knight ease 
has been overruled or modified because of the failure to dis- 
tinguidi between the persons complained of and the transac- 
tion which is the basis of the complaint. The defendants in 
this ease and the defendants in the Knight ease were en- 
gaged in interstate commerce, but the question is not whether 
the defendant is engaged or not in interstate commerce, but 
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whedinr tlm transactioii complained of is an act of^ or diroot 
in its effect on, inteistate commerce; one engaging in inter- 
state conunetoe does not thereby subject himself and his 
whole business to the control of Congress. Howard ▼. RaU‘ 
road Company, 207 U. S. 463, 602. 

Any attmnpt to distingui^ this case from the KnigJU 
earn based upon unskillful pleading on the part of the Gov- 
ernment in the Knight cate, is defeated by a oon3ider[lS€j 
ation of the record of thjt case on file in this court The 
scope of the Knight oate as here contended has been assumed 
by the law department of the Gh)Tenunent from 1895 to 1967. 
Annual Reports of the Attorney General 1895, p. 18; for 
1896, p. xxvii; for 1899, pp. 21 et teg.; for 1906, p. 7 ; Senate 
Document No. 687, 2d Session, 60th Congress, p. 27. Upon 
the decision in the KrUghi ease, the defmdants — and these 
defendants are only one among many in this respect — ^have 
proceeded ; this adjudication of this court has become a rule 
of ivoperty, and to overrule it would make wrecks of these 
enterprises; a case of such close analogy to ex post faeto laws 
is presented that the maxim of stare deems becomes almost 
as if embodied in the Constitution itself. It is as important 
that the law should be settled permanently as that it diould 
be settled correctly. CHlbert v. Philadelphia, 8 Wall. 713, 
724; Vale v. Arizona, 207 U. S. 201, 205. 

Without reference to whether the trade is interstate, the 
transactions shown by this record do not constitute contracts, 
combinations or conspiracies in restraint of trade, and are 
not against the public policy which this court has {Northern 
Securities case, supra) declared to be the purpose and effect 
of the Sherman Law. The intent of Congress was not to 
unsettle legitimate business enterprises, but rather to place 
a statutory prohibition, with prescribed penalties and reme- 
dies, upon those contracts which were in direct restraint of 
trade, \mreaaonable, and against public policy. (Mr. Justice 
Brewer in Northern Seeurtiies case.) ^e transfer of prop- 
erty by purchase, sale, or consolidation, whether by the for- 
mation of partnerships, organisation of corporations, or con- 
solidation of preexisting corporations, is not violative (rf.the 
common law. See Fairbanks v. Leary, 40 Wisctmsiii, 687; 
/*aopZs V. North River Sugar Refining Co., 121 N. T. 688; 
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Trmian, PottvriM Oo. t. OUphatAy 68 N. J. Eq. 60T; Oum- 
onn v. Water Co. (N. Y.), 68 Hon, 288; Vinegar Co. i. 
Poehrenbaek, 148 N. Y. [187] 68; DUimaa ▼. DisHUittg Qo.^ 
64 N. J. Eq. 644; OornmonweaUh ▼. Hv/at^ 4 Mete. Ill ; Oak- 
ddle Co. y. Caret ^ 18 E. I. 484; McCaniey y. Tierney^ 19 
B. I. 226; Bohn Co. y. tforthvieetem Aesn.^ 64 Minnesota, 
228; MonongaJida Co. v. Jutte, 210 Pa. St. 288, 800. Such 
transfer and consolidation is not opposed to the public policy, 
but is expressly authorized and facilitated by the merger 
statutes, of many States, and is forbidden by the statutes of 
none. Many of the States which authorize the merger of 
corporations haye anti-trust statutes of the same general 
import as the Sherman Anti-Trust Law, and to giye to the 
Federal Anti-Trust Statute the meaning contended for by 
the Government and to import that meaning into the various 
state anti-trust statutes would work the incongruity of as- 
suming that the States had facilitated the formation of cor- 
porations, which by their very formation would become out- 
laws of commerce. 

The decision of this court in Northern Seeitritiee case is 
not in conflict with the contention here made; this court in 
the Northern Securities case did not overrule or modify the 
declarations theretofore made, and in subsequent decisions 
has not recognized the Northern Securities case as in con- 
flict with the contention here made. Trans-Missouri Freight 
Assn, case, 166 U. S. 290; United States v. Joint Traf^ 
Assn., 171 U. S. 605 ; Smiley v. Kansas, 196 U. S. 447 ; Na- 
tionad Cotton OH Co. v. Texas, 197 U. S. 116; Cinoinnati 
Packing Co. v. Bay, 200 TJ. S. 179 ; Chesapeake <6 Ohio Co. 
y. United States, 116 Fed. Rep. 610, 620; Davis v. Booth, 
181 Fed. Rep. 31, 87 ; Robinson v. Brick Co., 127 Fed, Rep. 
804; Connor-McConnell Co. v. McConnell, 140 Fed. Rep. 
412; aff., idem, 987; Fisheries Co. v. Lennen, 116 Fed. Rep. 
217; Harrison v. Olucose Co., 116 Fed. Rep. 304; NaHondl 
Co. y. Haberman, 120 Fed. ^p. 416; Bigdova v. Cadumet 
Co., 167 Fed. Rep. 721. The combinations and contracts in 
exigence at the passage of the Sherman Law, and in the 
contemplation of Congress in its enactmmt [188] were en- 
tirely distinct from those combinations of capital and ability 



X88 


in um T M D rnAxm, in. 


AsKoiBcnt tor tlM toaericBa Tobaoeo Oh. 
which had long existed in the form of joint-stodk associa- 
tions or corporations or partnerships, and it is the duty of 
the court to apply the Sherman Law as an eyolutionary 
statute, and not assume a revolutionary purpose in the mind 
of Congress in its enactment 

These defendants have not violated the Sherman Law by 
monopolizing trade or commerce, although they in the aggre- 
gate enjoy large, but varying, proportions of the business in 
the products of tobacco. Monopolizing under the Sherman 
Law is an activity and not a state of being, and size, and the 
power that is inherit in size, whether size be considered in 
relation to investment or to the proportion of business at the 
time enjoyed, is not monopolizing or an element of monopo- 
lizing. Mnopoly at common law was a license or privilege 
for the sole buying and selling, making, working, or using of 
anything whatsoever, whereby the subject in general is re- 
strained from that liberty in manufacturing or trading which 
he had before. 4 Blackstone, 159. Monopolizing under the 
statute carries with it the idea of exclusion, and whatever the 
magnitude of a concern may be, it is not guilty of monopo- 
lizing or attempting to monopolize unless it is doing some- 
thing by which there is either attained or attempted this 
result, to- wit, that “ the subject in general is restrained from 
that liberty of trading which he had before.” See dissenting 
opinion of Mr. Justice Holmes in Northern Securities case, 
193 U. S. 409; In re Greene, 52 Fed. Rep. 115; Chemical Co. 
V. Providence Co., 64 Fed. l^p. 946, 949; WhitweU v. Conti- 
nental Tob. Co., 125 Fed. Rep. 462 ; United States v. Reading 
Co., 183 Fed. Rep. 427. This is true not only with respect to 
this statute, but it is so recognized at common law and among 
economic writers. Mogul Co. v. McGregor, L. R. 23 Q. B. 
698, 618; Oakdale v. Gterst, 18 R. I. 484; Prof. Ely’s “Mo- 
nopolies and Trusts,” 34; Claric’s Control of Trusts, 6. 

[129] These defendants have not, either singly or in com- 
bination, excluded or attempted to exclude anyone frcun trade 
and commerce, (a) They have not cornered nor attempted 
to comer the supply of raw material ; it is a matter of serious 
doubt whether such cmmer or attempting to comer would f^ 
within the inhibition of the Sherman Law, or within the con- 
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stitatonal power of Congress, as being an act of, or dicect in 
its effeict on, interstate commerce, even if the record disclosed 
it. But decisions as to those questions are not necessary to 
an adjudication of this case, (b) Defendants have not en- 
joyed rebates or other preference in transportation ; {a) they 
have not enjoyed exclusive advantage in the use of ma- 
chinery and facilities for manufacturing; (d) they have not 
excluded or attempted to exclude competitors from the ave- 
nues of distribution — marketing their products. It is impos- 
sible to conceive of exclusion or attempt to exclude compet- 
itors from trade that does not involve one or the other of the 
foregoing methods or avenues. The defendants have met 
active competition, and in meeting it have adopted the ordi- 
nary methods of competition. To give a construction to the 
Sherman Law, intended as it is to foster competition, that 
would forbid the usual methods of competition, would make 
the statute self-destructive. Competition, it is often said, is 
the life of trade, but the object of all competition is to drive 
out other competitors. To say that a man is to trade freely, 
but that he is to stop short of any act which is calculated to 
harm other tradesmen and which is designed to attract busi- 
ness to his own shop would be a strange and impossible coun- 
sel of perfection. The rights of competitors are different from 
the rights of strangers to the trade, and conduct is justified on 
the part of the person or corporation who seeks to build his 
own business that would be unlawful if adopted by him 
whose only motive was the injury of another. Loewe v. Law- 
lor, supra; Bonsaok Machine Co. v. Smith, 70 Fed. Rep. 883, 
388; [130] Mogul Co. v. McGregor, L. R. 23 Q. B. 598, 618; 
Berry v. Donovan, 188 Massachusetts, 353; Barnes v. Typo- 
graphical Union, 232 Illinois, 424 ; Barr v. Essex Trades Coun- 
cil, 58 N. J. Eq. 101, 124 ; Doremus v. Hennessey, 176 Illinois, 
608 ; WhUweU v. Continental Tob. Co., supra. The rights of 
competitors as recognized at common law include the right to 
undersell competitors; Commonwealth v. Hunt (Mass.), 4 
Mete. Ill, 184; Lough v. OiUerbridge, 143 N. Y. 271, 288; to 
have secret partners; 1 Lindley on Part. (2d Am. Ed.), 16; 
Wunehip v. Bemk, 5 Peters, 529, 562; to adopt a poli <7 of 
business that can only result in destruction of weak compet- 
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iUm, 9 veii though a part of it is the sale of goods below cost ; 
Lough y, Outet^ridge, 148 N. T. 271, 283; Martel v. White, 
186 Massachusetts, 255 ; Lewis ▼. Lumber Co^ 121 Louisiana, 
658; Co. y. Amdgamated Union, 165 Indiana, 421; 

to make provision for exclusive handling; Pedmer v. 8teh* 
Jms (Mass.), 8 Pick. 188, 192; In re Oreene, supra} WhibweU 
V. CowUnentdl Tob. Co., supra; Houch v. Wright, 77 Miss- 
issippi, 476. 

Purchasers of competing businesses do not constitute at- 
tempts to monopolize, for sudi purdiases do not exclude 
others from the trade, but leave the field open ; this is true, 
although the inducement to purchase is to get rid of a com- 
petitor. The law of self-defense and protection applies to 
one’s buaness as well as to his person. United Shoe Co. v. 
KunbaH, 193 Massachusetts, 851; Wood v. Whitehead Bros. 
Co., 165 N. Y. 545, 551 ; United States Co. v. Provident Co., 
64 Fed. Rep. 946, 950; Butt v. Ehel, 29 N. Y. App. Div. 256, 
259; Lanyon v. Garden City Sand Co., 223 Illinois, 616; 
Natiancd Co. v. Cream City Co., 86 Wisconsin, 352. Cove- 
nants taken from a vendor not to engage in a business in 
competition with that sold are not only not criminal, but are 
altogether valid and enforceable. Cincinnati Co. v. Bay, 
200 II. S. 179; Fowle v. Park, 131 U. S. 88; Navigation Co. 
V. Winsor, 20 Wall. 64; Electric Co. v. Hawks, 171 Massa- 
chusetts, 101. 

[131] The Sherman Law properly construed and applied 
is a beneficent and evolutionary statute, whose purpose and 
effect is to preserve to every one liberty and opportunity to 
engage in interstate commerce — it preserves this liberty and 
opportunity as against the unreasonable covenants and con- 
tracts of the party himself, as well as against the tortious 
conduct of others, whether those others seek in combination 
to exclude a stranger to the combination, or seek singly to 
exclude him. In other words, this statute applies to inter- 
state trade the doctrines of the common law applicable to 
trade and commerce, without respect to whether interstate 
or not, and the words used in it are well known words at 
conimon law, which must, in the interpretation of this law^ 
be g^ven their common law meaning. The chief purpose of 
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the stotute was to make oertam the application in the Federal 
jurisdietion of the principles of the common law, and to 
profide definite and certain remedies for the enforcement 
thweof. 

In addition to the considerations heretofore mentioned*, 
this construction, and this construction alone, gives meaning 
and effect to every word of the statute: (a) The first section 
of the statute condemns every contract, etc., in restraint of 
trade — ^the construction contended for by the Government in 
this case would eliminate the word every ” from the statute 
and makes the test dependent not upon the nature of toe 
act, but its magnitude or result; these defendants contend 
that it is the nature of the act that is the test and that every 
transaction of the prohibited nature is forbidden, whatever 
is magnitude, result, or intent; (&) the second section forbids 
the monopolizing or attempt to monopolize of any part of 
interstate trade or commerce — the Government’s intention as 
to the meaning of this second section eliminates these words 
from the statute or substitutes for them the words in leerge 
part,” or “ a dorrdnating part ” ; the construction contended 
for by these defendants gives full force to the mean- [ 132 ] 
ing “ any part ” — it is a violation of the statute to exclude or 
attempt to exclude by tortious means a trader from even the 
smallest part of interstate trade or commerce. 

An additional argument in favor of the construction of the 
statute here contended for is seen when the remedy is con- 
sidered. The court below, construing the statute as con 
tended for by toe Government, said that it condemned that 
incidental elimination of competition which comes from ordi- 
nary consolidation, sale, and purchase; in order to give 
vitality to such construction there are involved two grave 
constitutional questions: First: Is there a constitutional 
power in Congress to forbid the ordinary transactions that 
have characterized all commercial peoples, and that are un- 
questionably valid at common law? Second: lias Congress 
the oonatitutaonal power to prevent a state corporation from 
engaging in interstate commerce in wholesome products? 
These defendants believe that these two questions should be 
eaito annwwed in toe negative; Congress has no rig^t under 
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its Authority to regulate commerce, great and paramount 
as that power is, to violate the fundamental rights secured 
by other provisions of the Constitution. Monongahela Oo, 
V. UnUed States^ 148 U. S. 312, 336; Adair v. United 8tate»y 
208 U. S. 161, 180; AUgeyer case, 166 U. S. 878, 589, 691. 
Congress has not a rig^t to forbid corporations or natural 
persons from engaging in interstate commerce in wholesome 
products— the right of intercourse between State and State 
derives its source from those laws whose authority is ac- 
knowledged by civilized man tiiroughout the world — the 
Constitution found it an existing right and gave to Congress 
only the power to regulate it. Gibbons v. Ogden, 9 Wheat. 
1, 211; Pavi V. Virginia, 8 Wall. 168. Corporations have 
this right as certainly and as thoroughly as natural persons. 
Santa Clara Covnty v. R. R., 118 U. S. 394, 396; Justice 
Field at Circuit in Railroad Tax cases, 13 Fed. Rep. 722, 
746; Hale v. Henkel, 201 U. S. 43, 76, 85. The Lottery 
[188] case, 188 U. S. 321, is not in conflict with this conten- 
tion, because it was based on the inherent vicious nature of 
the commodity involved, to-wit, lottery tickets. 

It is well settled that if a statute be susceptible of two 
interpretations, by one of which it would be unconstitutional 
or of doubtful constitutional validity, and by the other valid, 
the latter construction should be adopted. Commodities ease, 
213 U. S. 366. The court below, however, having construed 
the Sherman Anti-Trust Law as forbidding the elimination 
of competition that results incidentally from sale, purchase 
and consolidation, resolved these two grave constitutional 
questions against the defendants, and, under the language of 
a statute which authorizes a court to restrain and enjoin only 
** violations of the act,” restrained and enjoined the assumed 
violators of the act from all interstate activity. It is prac- 
ticable for a court to prevent and restrain ” the making or 
the continued operation of an executory contract or con- 
q>iraQy, or combination in the nature of a contract or con- 
spiraqr; and it is practicable for a court to prevent and 
restrain a practice which involves monopolizing trade — tor- 
tiouriy excluding or attempting to exclude strangers to rite 
sdieme contemplated; these are the things condemned 1^ 
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chs Sherman Law; it is not practicable nor constitutional to 
prevent or restrain the purchaser of private property from 
the use of his property, or penalize such use by preventing 
his engaging in interstate commerce in wholesome articles. 
The impracticability of constitutional remedy demonstrates 
the unsoundness of the construction of the act contended for 
by the Government. 

Afr, William B. Homhlower^ with whom Mr, John Pieh~ 
rcW, Mr. WilMam W. MiUer, and Mr. Morgan M. Mann, were 
on the brief for appellee, the Imperial Tobacco Company. 

By far the greater part of the testimony taken in this 
[184] cause has to do with the alleged combinations entered 
into by the American Tobacco Company and its allied com- 
panies in this country, with which the Imperial Com- 
pany and the British-American Company have no con- 
cern. It is claimed, however, by the Government that cer- 
tain contracts entered into by the Imperial Company in 1902 
with the American Company were in violation of the Sher- 
man Act, and that the transactions of the Imperial Company 
since that date have been in violation of the act. These con- 
tracts were entered into in England in the summer of 1902 
for the purpose of putting an end to the ruinous competition 
which was being carried on in England by the Ogdens Lim- 
ited owned by the American Company. 

The court below was right in dismissing the bill as to tiie 
Imperial Company and as to the British-American Tobacco 
Company, on the ground that those companies were British 
companies, that the contracts to which they were parties 
were made in Great Britain and were valid under the laws 
of Great Britain, and that the Sherman Anti-Trust Act has 
no extraterritorial effect. American Banana Co. v. United 
FruU Co., 218 U. S. 347. 

The agreements of September 27, 1902, between the Amer- 
ican Tobacco Company and the Imperial Tobacco Company 
were not in violation of the Sherman Anti-Trust Act. So 
far as thoee agreements operated to restrain trade in Great 
Britain or between Great Britain and countries ottier than 

«6826«— VOL 4—17 13 
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the United Statei^ they are not within the prohibition of the 
Sherman Act. ^ far as they operate to I'estrain trade 
brtween England and this country, or between the various 
States of this country, such restraint is merely incidental to 
the sale of certain plants and good will, and is not within the 
prohibition of the Sherman Act. 

The principle that there are certain contracts in partial 
restraint of trade which would not be invalid at common law. 
and which do not come within the prohibition of the Sher* 
man Act, has been recognized by this court in the [186] 
very cases which are cited by the Government as holdmg that 
all contracts in restraint of trade whether reasonable or un- 
reasonable, are in violation of the Sherman Act. See United 
States V. Trans-Missouri Freight Association, 166 U. S. 290, 
329. The same principle is recognized in United States v. 
Joint Traffic Association, 171 U. S. 605, 566; Northern 
Securities Co. v. United States, 193 U. S. 197, per Mr. Justice 
Brewer at p. 861; Cincinnati Packet Co. v. Bay, 200 U. S. 
179, per Mr. Justice Holmes at p. 184. 

Mr. Justice Peckham in the Joint Traffic case held that the 
statute is to have a “ reasonable construction.” When he 
states that contracts in restraint of trade are invalid under 
the statute, whether reasonable or unreasonable, he refers 
not to contracts between mercantile or manufacturing con- 
oems, but to contracts or combinations between competing 
railroad corporations, all of which contracts or combinations 
are illegal under the statute even though the rates and fares 
established are reasonable. See 171 U. S. 668, 570. 

The distinction between contracts affecting public service 
corporations, and contracts between private individuals or 
corporations, is well stated in Oihhs v. Bcdtvmore Oas Co., 
ISO U. S. 396, where it was held that a corporation cannot 
disable itself by contract from the performance of public 
duties which it has undertaken, and thereby make public 
acemnmodation or convenience subservient to its private in- 
terests, but where the public wdfare is not involved, and 
where the restraint of one party is not greatei than protec- 
tion to the other party requires, the contract in restnunt of 
trade may be sustained. 
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Ilia validity of covenants between vendor and vendee^ for 
the purpose of protecting the covenantee in the enjoyment 
the legitimate fruits of the contract, have been upheld 
under the Sherman Act in the Addyston Pipe oate, 86 Fed. 
Bep. 291, modified and affirmed without approval of the 
opinion Mow in 175 U. S. 211; Brett v. [136] Ehel^ 29 
N. Y. App. Div. 256; Lmyon v. Garden. City Sand Co., 
223 Illinois, 616; Whitwell v. Continental Tobacco Co,, 125 
Fed. Rep. 454 ; Bancroft <6 Rich v. 27. S. Emboesing Co., 72 
N. H. 402; Barhison-W cdker Refractories Co, v. Stanton, 
227 Pa. St 55. 

In view of the statement of Mr. Justice Brewer in his con- 
curring opinion in the Northern Securities case, 193 U. S. 
861, that “Congtess did not intend to reach and destroy 
those minor contracts in partial restraint of trade,” and in 
view of the limitations placed upon the effect of the statute 
in Mr. Justice Peckham’s opinion in the Trans-Missouri case, 
we may fairly assume the statement made by Mr. Justice 
Brower to repi*esent the views of this court, especially as to 
contracts of a mercantile character not affecting railroads or 
other direct in.struments of commerce. The subject of con- 
tracts not in restraint of trade at common law prior to the 
act of 1890 is discussed by this court in Oregon Steam Navi- 
gation Co. V. Winsor, 20 Wall. 64; Gibbs v. Consolidated 
Gas Co., 130 U. S. 396, 409; Fowles v. Park, 131 U. S. 88-96. 

The lower Federal courts have decided numerous cases 
both before and since the Sherman Act, upholding con- 
tracts, the avowed object of which was to buy off competition 
of a business rival. Carter v. AUing, 43 Fed. Rep. 208; 
27. 5. Chemical Oo. v. Provident Chemical Co., 64 Fed. Bep. 
946; Sarrison v. Glucose Sugar Refining Co., 116 Fed. Rep. 
304; Nationed Enameling ds Stamping Co. v. Haberman, 120 
Fed, Bep. 415; Praine v. Ferrell, 166 Fed. Rep. 702; Wdlker 
V. Lavrrenee, 177 Fed. Rep. 363. 

Ckmtracts between pasties which have for their object the 
removal of a rival cmnpetitor in a business are not to be 
regaided as contracts in restraint of trade. Cmitraets al- 
thoiifl^ in.partial leetraini of trade, if valid at oommon law. 
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and if not a cover for a combination or (xmspirat^ to raise 
prices, or to prevent general competition, are not invalid 
under the Sherman Act This proposition [187] is clearly 
held by the authorities above cited from the Federal reports. 

As to 'what contracts would not be illegal at common law 
as in restraint of trade, see Boimllon v. Rofusitton^ 14 Ch. 
Div. 851; Leather Cloth Co. v. Lorsent, L. B. 9 Eq. 845; 
approved by this court in Gihhe v. Coneolidaied Goa Co., 
130 U. S. 896. 

In NordenfeU v. Mcmm, Nordenfdt Ouna and Ammuni- 
tion Co., L. B. 1894, App. Cases, 535, the House of Lords 
reviewed at great length and in elaborate opinions the whole 
subject of covenants in restraint of trade, and held unani- 
mously that a covenant, though unrestricted as to space, was 
not invalid where it was shown to be no wider than was 
necessary for the protection of the company, nor injurious 
to the public interests. 

The case of Diamond Match Co. v. Roeber, 106 N. Y. 478, 
establishes the proposition that in connection with the sale 
of a factory and the good will thereof, a covenant, practically 
unrestricted in time or space, not to engage in the manufac- 
ture or sale of competing articles, is not a covenant in re- 
straint of trade. The same principle is laid down in the 
cases of Hodge v. Sloane, 107 N. Y. 244 ; Leslie v. LoriRard, 
110 N. Y. 519;. Tode v. Gross, 127 N. Y. 480; Matthews v. 
Associated Press, 136 N. Y. 333; Oakes v. Cataragus Water 
Co., 143 N. Y. 430; Wood v. Whitehead Brothers Co., 165 
N. Y. 645; New York Bank Note Co. v. Hamilton Bank 
Note Co., 180 N. Y. 280; Anchor Electric Co. v. Hawkes, 171 
Massachusetts, 101 ; United Shoe Machinery Co. v. KimbMl, 
198 Massachusetts, 351; Rakeatraw v. Lanier, 104 Georgia, 
188; BuUook v. Johnson, 110 Georgia, 486. 

The most recent decisions in the state courts in which cove- 
nants to refrain from competition have been held reasonable 
and lawful, aire, Freudenthal v. Espey (Cal.), 102 Pac. Bep. 
280; Louisville Board of Underwriters v. Johnson (Ky.), 
li9 S. W. Bep. 152; Wolf r. Duluth Board of Trade 
[118] (Minn.), 121 N. W. Bep. 896; v. Mareua, (Bo. 
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Dale.), 119 N. W. Bep. 868; BuekKout y. WUier (lilidhi.), 122 
K W. Bep. 184; Bhme v. Home Int. Agency (Ark.), 121 
S. W. Bep. 298; Wooten y. Harm (No. Car), 68 S. E. Bep. 
989; Home Telephone Co. y. North Manchester Telephone 
Co. (Ind.), 92 N. E. Bep. 558; Artistic Poredain Co. y. Boch 
(N. J.), 74 Atl. Bep. 680; Hari>i8on-Wdlker Refractories Co. 
y. Stanton (Pa.), 75 Atl. Bep. 988. 

As to the British- American agreement there is absolutely 
nothing in that agreement which prevents, or tends to pre- 
yent, any other company or companies from exporting and 
manufacturing tobacco to other countries than Great Britain 
and the United States. There is no agreement to restrict 
prices or to interfere in any way with free competition. The 
evidence shows that there has been no actual diminution in 
the business of exporting either leaf tobacco or manufactured 
tobacco from the United States to foreign countries by reason 
of the British* American agreement 

None of the decisions heretofore made by this court under 
the Sherman Act are applicable to the agreements here in* 
yolved. The Joint Traffic, Trans-Missouri and Northern Se- 
curities cases dealth with agreements between railroad com* 
panics or holders of railroad stocks, the effect and intent of 
which were held to restrict competition between common car- 
riers and public service corporations. 'I'hey have no applica- 
tion to agreements between manufacturers, but are based upon 
the peculiar obligations of common carriers and public service 
corporations. The Addyston Pipe case, 175 U. S. 211, in- 
volved an agreement between rival and competing manufac- 
turers that there should be no competition between them in 
certain States or Territories, the direct, immediate and in- 
tended effect of which agreement was the enhancement of the 
price. 

Montague v. Lowry, 193 U. S. 38, was an agreement, the 
effect of which was to raise prices in the California market. 

[189] The case of Swift <£ Co. v. United States involved 
a oHnbination of independent meat dealers who agreed not 
to bid against each other in the livestock markets, to fix sell- 
ing prices and to restrict shipments of meat when necessary. 
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The ease of Chattanooga Fthtndry AiUmtOy 203 IT. S. 
300, was a aequel of the 0080 . 

The case of Shavmee Compress Co. r. Anderson, 209 U. S. 
428, was a case where the lessor company had agreed with 
the lessee company not only to go out of the field of compe- 
tition, and not to enter that field again, but had further 
agreed to render every assistance to prevmit others from en- 
tering it 

The case of Continental WdU Paper Co. v. Voight Sons, 
212 U. S. 227, was a case of an agi'eement between a number 
of manufacturers who organized a selling company through 
which their entire output was sold to such persons only as 
would enter into a purchasing agreement by which their sale.s 
were restricted. The agreement provided for sellings of job- 
bers at particular specified prices. The company was a sell- 
ing company organized to control all the selling business of 
the manufacturing wall paper corporations, partnerships and 
persons who owned the stock of the Continental Wall Paper 
Company, and made separate contracts with that corporation 
giving it entire control of the selling business of the manu- 
facturers. 

None of the cases in this court apply to the agreements be- 
tween the American and Imperial Companies, which are in- 
volved in this suit. They had no necessary effect to directly 
and substantially restrict free competition in any of the prod- 
ucts of tobacco, and did not unlawfully restrain interstate 
commerce. Whitwell v. Continental Tohaceo Co., 125 Fed. 
Rep. 461. 

The oral testimony shows that the agreements did not and 
could not, under the existing circumstance;), operate to re- 
strain trade or create a monopoly, and therefore could 
[140] not, and did not operate as a violation of the Sherman 
Anti-Trust Act. It appears from the testimony that at the 
time of the agreements, there was practically no exportation 
or importation of manufactured products between Great 
Britain and the United States, owing to the protective duties 
in this country and the differentials imposed upon imported 
goods in Great Britain. It was not possible to sell manufac- 
tured tobacco imported into this country in competition with 
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the domestic articles of manufacture, nor was it possible to 
export to England and sell in competition with domestic 
manufacture. 

So far as the bill of complaint herein avers, that there was 
any restraint of competition in the purchase of leaf tobacco, 
the evidence overwhelmingly disproves any such claim. 
There was no agreement, arrangement or understanding be- 
tween the American Tobacco Company and the Imperial or 
its representatives, to refrain from active competition in the 
purchase of leaf tobacco. The testimony shows without any 
contradiction that there has been at all times active competi- 
tion between the Imperial Company's agents and the agents 
of the American Company, and of the independent concerns, 
and of the “ Rigi ” countries in the purchase of leaf tobacco, 
and the testimony shows that the price of leaf tobacco has 
increased since the agreements between the Imperial and 
American Company were made, and is still increasing. The 
amount of the consumption of leaf tobacco and the prices 
paid for it have both increased since 1902 up to the present 
time. 

No decree can be made in this suit as against the Imperial 
Company which will be just and equitable. 

There are three possible evils aimed at by the Sherman 
Anti-Trust Act. First, the raising of the price of the com- 
modity to consumers; second, the lowering of the price of 
raw material to producers; third, the crushing out of com- 
petitors. There is no evidence in the case at bar that the 
agreements between the Imperial Company and the [141] 
American Company which are attacked in this suit, have 
resulted in any one of these three evils. 

There is no evidence that the price of tobacco produrts 
in any of their forms, has been raised to the consumer. So 
£ar as appears, the price has remained the same. 

There is no evidence that the price to the producers of 
leaf tobacco has been reduced. On the contrary, the evidence 
is unoontradicted that the price has steadily increased. 

There is no evidence that any competitor has been in any 
way interfered with by reason of the agreements between 
the Imperial Company and the American Company. Every 
manufacturer in the United States has been at liberty to 
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manufacture, and export his goods without hindrance on the 
part of either the Imperial or the American Company, or the 
Briti^-American or any of the other defendants in this case. 
The agreements in this suit do not undertake to fix prices or 
to pool profits, or to eliminate competition in any way, or 
to interfere with the ordinary laws of supply and demand. 

il^r. Sol M. Stroock for the United Cigar Stores Company : 

The company has not violated any of the provisions of 
§ 1 of the Sherman Anti-Trust Act. It has not made any 
contract, nor engaged in any combination or conspiracy re- 
straining the interstate commerce of the other defendants or 
any of them; or restraining its own interstate commerce; or 
retraining the interstate commerce of any competitor of the 
other defendants, or any of them; or restraining the inter- 
state commerce of any competitor with it. 

The United Cigar Stores Company has not violated any 
of the provisions of § 2 of the Sherman Anti-Trust Act. It 
has not secured nor attempted to secure a monopoly for any 
of the other defendants nor combined [142] with any of the 
other defendants to exclude others from the field of competi- 
tion with them. 

It has not secured nor attempted to secure a monopoly of 
the retail trade for itself, nor attempted, either alone or in 
combination or conspiracy with the other defendants, to 
exclude others from the field of competition with it. 

The United Cigar Stores Company has not, as an incident 
of obtaining a monopoly, or as part of any combination in 
restraint of trade, prevented vendors from engaging in the 
business of handling and dealing in tobacco products. 

Mr. Charles R. Carruth^ Mr. Charles J. McDermott^ Mr. 
C. B. Watson^ Mr. Jaims T. Morehead and Mr. A. J. Burton 
for R. P. Richardson, Jr., & Company, Inc., appellee, sub- 
mitted. 

Mr. W. Bowke Cochran^ by leave of the court, submitted 
a brief as atnicfas curias. 

Mr. Thomas Thacher and Mr. J. Parker Kidin^ by leave 
of the court, submitted a brief as asmei curies on certain 
questions common to this case and other pending causes. 
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Mr. Chief Justioe Whiti delivered the opinion of tbe 
court. 

This suit was commenced on July 19, 1907, by the United 
States, to prevent the continuance of alleged violations of 
the first and second sections of the Anti-Trust Act of July 2, 
1890. The def^dants were twenty-nine individuals, named 
in the margin,* sixty -five American [143] corporations, most 
of them created in the State of New Jersey, and two English 
corporations. For convenience of statement we classify the 
corporate defendants, exclusive of the two foreign ones, 
which we shall hereafter separately refer to, as follows: The 
American Tobacco Company, a New Jersey corporation, be- 
cause of its dominant relation to the subject-matter of the 
CMitrover^ as the primary defendant; five other New Jersey 
corporations (viz., American Snuff Company, American Cigar 
Company, American Stogie Company, MacAndrews & Forbes 
Company, and Conley Foil Company), because of their rela- 
tion to the controvert as the accessory, and the fifty-nine 
other American corporations as the subsidiary defendants. 

The ground of complaint against the American Tobacco 
Company rested not alone upon the nature and character of 
that corporation and the power which it exerted directly 
over the five accessory corporations and some of the sub- 
sidiary corporations by stock ownership in such corporations, 
but also upon the control which it exercised over the sub- 
sidiary companies by virtue of stock held in said companies 
by the accessory companies by stock ownership in which the 
American Tobacco Company exerted its power of control. 
The accessory companies were impleaded either because of 
their nature and character or because of the power exerted 
over them through stock ownership by the American Tobacco 

•James B. Duke, Caleb C. Dnla, Perclval S. Hill, George Arents, 
Paul Brown, Bobert B. Dnla, George A. Helme, Robert D. Lewis, 
niomas J. Malonev, OUrer H. Payne, Tbomas F. Ryan, Robert K. 
Cknith, George W Watts, George G. Allen, John B. Cobb. William B. 
BarHa William H. McAlister, Anthony N. Brady, Benjamin M; Ditke^ 
H. M. Hanna, Herbert D. Kingsbury, Pierre Lorlllard, Rufus L. Pat- 
terson, Frank H. Bay, Grant B. Sebley, Charles N. Strots, Peter A. B. 
Wldener, Welford C. Beed (now deceased), and WllUamson W. Fuller. 
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Oonipaiiy tiid also because of the power which thqr in turn 
exerted by stock ownership over the subsidiary corporations, 
and finally the subsidiary corporations were impleaded either 
because of their nature or because of the control to which 
they were subjected in and by virtue of the stock ownerdiip 
above stated. We append in the margin a statement showing 
[144] the stock control exercised by the principal defendant, 
the American Tobacco Company, over the five accessory cor- 
porations and also the authority which it directly exercised 
over certain of the subsidiary corporations, and a list show- 
ing the control exercised over the subsidiary corporations as 
a result of the stock ownership in the accessory corporations, 
they being in turn controlled as we have said by the principal 
defendant, the American Tobacco Company.® 


■ Extent of control of American Tobacco Company over the accessory 
corporations : 

American Snuff Company : Of 120,000 shares of preferred stock owns 
12,617 shares directly and 11,274 shares by reason of stock control of 
P. Lorlllard Co., In all 23,764 shares; of 110,017 shares of common 
stock owns 41,214 directly and 84,594 by reason of stock control of 
P. Lorlllard Co., In all 75,808 shares. 

American Cigar Company : Of 100,000 shares of preferred stock owns 
89,700 shares directly and 5,000 shares through control of American 
Snuff Co., In all 94,700 shares; of 100,000 shares of common stock 
owns directly 77,461 shares. 

American Stogie Company : Of 108,790 shares of common stock con- 
trols 73,072| shares through stock interest in American Snuff Com- 
pany. The American Stogie Company owns all of the stock — ^12.500 — 
of the Union American Cigar Company — cigars and stogies. 

MacAndrews & Forbes Company ; Of 87,583 shares of preferred stodc 
(no voting power) owns 7,500 shares; of 30,000 shares of common 
stock owns 21,129 shares directly and 983 shares through stock control 
of the R. J. Reynolds Co., in all 22,112 shares. 

The Conley Foil Company : Of 8,250 shares of stock, directly owns 
4,960 shares. 

The American Tobacco Company ; By stock ownership Is the owner 
outright of the following defendant companies: 8. Anargyros [The 
8. Anargyros Company owns all the capital stock (10 shares) of the 
London Cigarette Co.] ; F. F. Adams Tobacco Co. ; Blackweirs Durham 
Tobacco Co. ; Crescent Cigar and Tobacco Co. ; Day and Night Tobacco 
Oo.; Luhrman ft Wllbern Tobacco Co; Nall ft Williams Tobacco Oo.; 
NaiUivllle Tobacco Works; R. A. PattUroon Tbbaooo Go.; Monopol 
Tobacco Worka; 8palding ft Merrick. 
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fl45] Tho two foragn corporations were impleaded either 
because of their nature and diaracter and the operation and 
effect of contracts or agreements with the American To- 


The American Tobacco Go. also has the stock Interest Indicated In 
the following defendant corporations: 

Brltish-American Tobacco Co. : Owns 1,200,000 shares of 1.600.000 
shares of preferred stock and 2,280,012 shares of 8,720,021 shares of 
common stock. 

The Imperial Tobacco Co., etc.: Owns 721,457 pounds sterling of 
18^000,000 pounsd sterling of stock . 

The John Bollmau Co. : Of 2,000 shares of stock owns 1,020 shares. 

F. R. Penn Tobacco Co. : Of 1,503 shares of stock owns 1,002 shares 
(through Blackweirs Durham Tobacco Co.). 

R. P. Richardson, Jr., & Co., Inc. : Owus 600 out of 1,000 shares of 
stock and $120,000 of $200,000 issue of bonds. 

R. J. Reynolds Tobacco Co.: Owns 50,000 out of 75,250 shares of 
stock. 

Pinkerton Tobacco Co. : Owns 775 out of 1.000 shares of stock. 

Reynolds Tobacco Co. (of Bristol, Tenn.) : Owns 1,449 shares out of 
2,500 shares. 

J. W. Carroll Tobacco Co. : Owns 2,000 out of 3,000 sharea 

P. Lorillard Co. : Owns 15,818 out of 20,000 shares of preferred and 
all the common stock (30,000 shares). 

Kentucky Tobacco Product Co.: Owns 14 out of 1,900 shares pre* 
ferred and owns directly 6,264, and, through the American Cigar Co., 
855 out of 8,100 shares of common stock. [The Kentucky Tobacco 
Product Co. owns all the capital stock (100 shares) of the Kentucky 
Tobacco Extract Co.] 

Porto Rican-Amerlcan Tobacco Co.: Owns directly 6,578, and, 
through the American Cigar Co., 6,676 of 19,984 shares of stock. 
[The Porto Rican-American Tobacco Co. owns 190 of the 380 sharea 
of preferred and 800 of the 450 shares of common stock of Ind. Co. 
of Porto Rico; also owns 2,160 of the 5,000 shares of capital stock of 
the Porto Rico Leaf Tobacco Co.] 

The American Tobacco Company is also interested, as indicated* In 
the following defendants, supply or machinery companies: 

Golden Belt Manufacturing Co. (cotton bags) ; Owns 6,621 of 7,000 
sharea. 

Mangel Box Co. (wooden boxes) : Britiah‘*American Tobacco Co. 
owns 8,687 of 5,000 shares of stock. 

[The Mangel Company owns all of the capital stock of the Columbia 
Box Company and of the Tyler Box Company* respectlTely 1*600 and 
260 $harea.l 
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[146]bacco Company, or the power whidi it exerted oTer 
their affairs by stock ownership. 

As we shall have occasion hereafter in referring to mat- 


Amsterdam Sapply Co. (agency to purchase supplies) : Owns ma- 
jority of stock and controls large part of remainder through sub- 
sidiary companies. 

Thomas Cusack Co. (bill posting) : Owns 1,000 out of 1,600 sharea 

Manhattan Briar Pipe Co. : Owns all of stock, 3, COO shares. 

International Cigar Machinery Ck>. : Of 100,000 shares owns 33,637 
shares directly and 29,902 shares through Am. Cigar Co.; in all 
68,689 shares. 

The American Tobacco 0>mpany is also interested in the following 
companies, not named as defendants : 

American Machine & Foundry Co.: Owns 610 shares directly and 
remainder (490) through Am. Cigar Co, 

New Jersey Machine C!o. : Owns 510 shares directly and remainder 
(490) through Am. Cigar Co. 

Standard Tobacco Stemmer Go.: Of 17,300 shares owns 16,896 
shares. 

Qarson Vending Machine Co. : Of 500 shares owns 250 shares. 

The American Snuff Ompany in addition to stock, etc., interests in 
the American Tobacco Co., American Cigar (Company, and the Amster- 
dam Supply CJompany, has stock interests in the following defendants ; 

H. Bolander: Owns all of stock, 1,360 shares; 

De Voe Snuff Co.: Owns all of stock, 500 shares. [The De Voe 
Snuff Co. owns all the capital stock, 400 shares of Skinner A 0>., 
snuff.] 

Standard Snuff Co. : Owns all of stock, 2,816 shares. 

The American Cigar Co. in addition to stock interests in the Amster- 
dam Supply Co., American Stogie Co., Porto Rican-American Tobacco 
Co., Kentucky Tobacco Product Co, and International Cigar Machin- 
ery Co., has the stock interest indicated in the following defendants : 

B. D. Burnett Cigar O). : Owns 77 out of 160 shares; 

M. Blaskower Co. : Owns 1,876 out of 2,500 shares pref. and 1^76 
out of 2,600 shares of common. 

Cuban Land & Leaf Tobacco Go. : Owns all of stock, 1.000 shares. 

[The Cuban Land, Ac., Co. owns 1,820 of the 1,890 shares of stock of 
the Vuelta Abajo S. S. 0>.] 

Cliff Weil Cigar Co, : Owns 255 out of 600 shares. 

Dusei, Qoodloe A Go. ; Owns 610 out 760 shares. 

Federal Cigar Real Estate Co. : Owns all stock, 6,000 sharesL 

J. J. Goodrum Tobacco Ck>. : Owns 477 out of 600 shares. 
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[147]ter8 beyond dispute to set forth the main facts relied 
upon by the United States as giving rise to the cause of 
action alleged against all of the defendants it suffices at this 


Havana>Amerlcan Co.: Owns nl] stock, 2,500 shares. 

Havana Tobacco Go.: Owns 700 shares out of 47,038 preferred, 
166,800 out of 297,912 common stock, and $3,500,000 of $7,500,000 
bonda 

Jordan Gibson & Baum Co., Inc. : Owns all preferred and common 
stock, 250 shares each. 

Louisiana Tobacco Co., Limited : Owns 375 out of 500 sharea 

The J. B. Moos Company : Owns all of stock, 2,000 sharea 

J. & B. Moos: Owns all of common stock, 1,000 shares. 

Porto Rican Leaf Tobacco Co.: Owns 2,500 out of 5,000 shnrea 

The Smokers' Paradise Corporation: Owns all of common stock 
(250 shares) and 349 of 500 shares preferred. 

Havana Tobacco Co. has a stock interest in the following corpora- 
tions: 

He de Gabanis y Carbajal: All of stock, 15,(X)0 shares. 

Hy. Clay and Bock A Ck>., Llm. : Owus 9,749 out of 16,950 shares 
preferred and 14,687 out of 15,990 shares common. 

[The Hy. Clay, Ac., Co. is owner of 16,607 shares of the ordinary 
capital stock of the Havana Cigar A Tobacco Factories, Tjlmlted ; and 
also owns 64 shares of the 1,890 shares of the capital stock of the 
Vuelta Abajo S. S. Co.] 

Cuban Tobacco Co. : Owns all of stock, 50 shares. 

Havana Commercial Co.: Owns 55,562 out of 60,000 shares pre- 
ferred and 124,718 out of 125,000 shares common. 

(The Havana Commercial Co. owns all of the capita) stock — ^100 
shares--of the M. Valle y Co.— cigars.) 

Havana Cigar A Tobacco Factories, Lim. : Owns 6,774 out of 25,000 
shares ordinary stock. 

J. 8. Murlas y Co. : Owns all of stock — 7,500 shares. 

Blackwell's Durham Tobacco Co. ; In addition to a stock interest la 
the Amsterdam Supply Co., has the stock interest, indicated, in the 
following defendant corporations : 

F. P. Penn Tobacco Co. : Owns 1,(X)2 out of 1,508 shares. 

8cotten-Dlllon Co. : Owns $10,000 out of $500,000 of stock. 

Wells- Whitehead Tobacco Co. : Owns all of stock, 1,600 shares. 

Oonldy Foil Company : Owns all of the capital stock (8,000 shares) 
of the Johnson Tin Foil and Metal Co. 

P. LorUlard Company : Has a stock interest In the American Snntt 
Company and the Amsterdam Supply Go. 
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[148] moment to say that the hill averred the oripn and 
nature of the American Tobacco Company and the origin and 
nature of all the other defendant corporations, whether 
accessory or subsidiaiy, and the connection of the individual 
defendants with such corporations. In effect the bill charged 
that the individual defendants and the defendant corpora- 
tions were engaged in a conspiracy in restraint of interstate 
and foreign trade in tobacco and the products of tobacco and 
constituted a combination in restraint of such trade in viola- 
tion of the first section of the act, and also were attempting 
to monopolize and were actually a monopolization of such 
trade in violation of the second section. In support of these 
charges general averments were made in the bill as to the 
wrongful purpose and intent with which acts were com- 
mitted which it was alleged brought about the alleged 
wrongful result. 

The prayer of the bill was as follows: 

"Wherefore petitioner prays: 

[149] "1. That the contracts, combinations, and conspiracies In 
restraint of trade and commerce among the States and with foreign 
nations, together with the attempts to monopolize and the monopolies 
of the same hereinbefore described be declared iUegal and in violation 
of the act of Congress passed July 2, 1890, and subsequent acts, and 
that they ne prevented and restrained by proper orders of the court 

** 2. That the agreements, contracts, combinations, and conspiracies 
entered into by the defendants on or about September 27, 1902, and 
thereafter, and evidenced among other things by the two written 
agreements of that date. Exhibits 1 and 2 hereto, be declared illegal, 
and that injunctions issue restraining and prohibiting defendants 
from doing anything in pursuance of or in furtherance of the same 
within the jurisdiction of the United States. 

"8. That the Imperial Tobacco Company, Its officers, agents, and 
servants be enjoined from engaging In Interstate or foreign trade 

R. J. Reynolds Tobacco Co. : In addition to a stock Interest in the 
Amsterdam Supply Company and the MacAndrews & Forbes Company, 
owns two-thirds of the 5,000 shares of stock of the Lilpfert Scales Co. 

The Brttieh-American Tobacco Co. ; In addition to a small Interest 
In the Amsterdam Supply Company, has the following stock interest 
In certain defendants : 

Pavid Oonlop (plug) : Owns 8,000 of ^900 shares. 

W. 8. Mathews A Sons (smoking) : Owns 8,687 out of 6,000 kbai!es 
ec stock. 

T. C. Williams Company (ping) : Owns all of stock, 4,000 sharea 
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and commerce within the Jurlfidiction of the United States until it 
shall cease to observe or act in pursuance of said agreements, con- 
tracts, combinations, and conspiracies entered into by it and other 
defendants on or about September 27, 1902, and thereafter, and evi- 
denced among other things by the contracts of that date, Exhibits 
1 and 2 hereto. 

That the British-American Tobacco Company be adjudged an 
unlawful instrumentality created solely for carrying into effect the 
objects and purposes of said contract, combination, and conspiracy 
entered into on or about September 27, 1002, and thereafter, and that 
it be enjoined from engaging In interstate or foreign trade and com- 
merce within the jurisdiction of the United States. 

‘*6. That the court adjudge the American Tobacco Company, the 
American Snuff Company, the American Cigar Company, the Ameri- 
can Stogie Company, the MacAndrews & Forbes Company, and the 
Conley Foil Company is each a combination in restraint of interstate 
and [150] foreign trade and commerce; and that each has attempted 
and is attempting to monopolize, Is in combination and conspiracy 
with other persons and corporations to monopolize, and has monopo- 
lized part of the trade and commerce among the several States and 
with foreign nations; and order and decree that each one of them 
be restrained from engaging in interstate or foreign commerce, or. 
if the court should be of opinion that the public Interests will be 
better subserved thereby, that receivers be appointed to take posses- 
sion of all the property, assets, business, and affiiirs of said defend- 
ants and wind up the same, and otherwise take such course in regard 
thereto as will bring about conditions in trade and commerce among 
the States and with foreign nations in harmony with law. 

6. That the holding of stock by one of the defendant corporations 
in another under the circumstances shown be declared illegal, and 
that each of them be enjoined from continuing to hold or own such 
shares In another and from exercising any right in connection there- 
with. 

“7. That defendants, each and all, be enjoined from continuing 
to carry out the purposes of the above-described contracts, combina- 
tions, conspiracies, and attempts to monopolize by the means herein 
described, or by any other, and be required to desist and withdraw 
from all connection with the same. 

8. That each of the defendants be enjoined from purchasing leaf 
tobacco or from selling and distributing its manufactured output as 
a part of interstate and foreign trade and commerce in conjunction 
or combination with any other defendant, and from taking part or 
being interested in any agreement of combination intended to destroy 
competition among them in reference to such purchases or sales. 

That petitioner have such other, further, and general relief as 
ssaj be proper.* 
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As to the answers, it suffices to say that all the individual 
[161] and corporate defendants other than the foreign corpo- 
rations denied the <harges of wrong-doing and illegal com- 
bination and the corporate defendants in particular in addi- 
tion averred their right under state charters by virtue of 
which they existed to own and possess the property which 
they held and further averred that they were engaged in 
manufacturing and that any combination amongst them re- 
lated only to that subject, and therefore was not within the 
Anti-Trust Act. The two foreign corporations asserted 
the validity of their corporate organization and of the as- 
sailed agreements, and denied any participation in the 
alleged wrongful combination. 

After the taking of much testimony before a special ex- 
aminer, the case was heard before a court consisting of four 
judges, constituted under the expediting act of February 11, 
1903 . In deciding the case in favor of the Government each 
of the four judges delivered an opinion (164 Fed. Rep. 700 ). 
A final decree was entered on December 15 , 1908 . The peti- 
tion was dismissed as to the English corporations, three of 
the subsidiary corporations, the United Cigar Stores Com- 
pany and all the individual defendants. It was decreed that 
the defendants other than those against whom the petition 
was dismissed, had theretofore entered into and were parties 
to combinations in restraint of trade, etc., in violation of the 
Anti-Trust Act and said defendants and each of them, their 
officers, agents, etc., were restrained and enjoined “ from 
directly or indirectly doing any act or thing whatsoever in 
furtherance of the objects and purposes of said combinations 
and from continuing as parties thereto.” It specifically 
found that each of the defendants, “ The American Tobacco 
Company, American Snuff Company, American Cigar Com- 
pany, American Stogie Company, and MacAndrews & Forbes 
Company constitutes and is itself a combination in violation 
of the said act of Congress.” The corporations thus named, 
their officers, etc., were next restrained [168] and enjoined 
“ from further directly or indirectly engaging in interstate 
or foreign trade and commerce in leaf tobacco or the prod- 
uds manufactured therefrom or articles necessary or useful 
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in connection therewith. But if any of said last-named de- 
fendants can hereafter affirmatively show the restoration of 
reasonably competitive conditions, such defendant may apply 
to this court for a modification, suspension or dissolution of 
the injunction herein granted against it.^’ The decree then 
enumerated the various corporations which it was found held 
or claimed to own some or all of the capital stock of other 
corporations and particularly specified such other corpora- 
tions, and then made the following restraining provisions: 

** Wherefore each and all of defendants. The American Tobacco 
Company, the American Snuff Company, the American Cigar Com- 
pany, P. Lorillard Company, H. J. Reynolds Tobacco Company, Black- 
well’s Durham Tobacco Company and Conley Foil Company, their 
officers, directors, agents, servants and employees are hereby re- 
strained and enjoined from acquiring by conveyance or otherwise, the 
plant or business of any such corporation wherein any one of them 
now bolds or owns stock; and each and all of said defendant corpora- 
tions so holding stock in other corporations as above specified, their 
officers, directors, agents, servants and employees, are further enjoined 
from voting or attempting to vote said stock at any meeting of the 
stockholders of the corporation issuing the same and from exercising 
or attempting to exercise any control, direction, supervision or In 
fiuence whatsoever over the acts and doings of such corporation. And 
it is further ordered and decreed that each and every of the defend- 
ant corporations the stock of which is held by any other defendant 
coriK)ratlon as hereinbefore shown, their officers, directors, servants 
and agents, be and they are hereby respectively and collectively re- 
strained and enjoined from permitting the stock so held to be voted 
by any other de[158]fendant bolding or claiming to own the same 
or by its attorneys or agents at any corporate election for directors or 
officers and from permitting or suffering any other defendant corpora- 
tion claiming to own or hold stock (herein, or its officers or agents, to 
exercise any control whatsoever over its corporate acts.” 

Judgment for costs was given in favor of the petitioner 
and against the defendants as to whom the petition had not 
been dismissed, except the R. P. Richardson, Jr., & Com- 
pany, a corporation which had consented to the decree. The 
decree also contained a provision that the defendants or any 
of them should not be prevented ^^from the institution, 
prosecution or defense of any suit, action or proceeding to 
pravrat or restrain the infringement of a trade-mark used in 
interstate commerce or otherwise assert or defend a claim to 

96825®— VOL 4— 17 ^14 
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taxj property or rights.” In the event of a taking of an 
appeal to this court, the decree provided that the injunction 
whidi it directed ‘‘ shall be suspended during the pendency 
of such appeal.” 

The United States appealed, as did also the various de- 
fendants against whom the decree was entered. For the 
Government it is contended : 

1. That the petition should not have been dismissed as to 
the individual defendants. 

2. That it should not have been dismissed as to the two 
foreign corporations — the Imperial Tobacco Company and 
the British-American Tobacco Company and the domestic 
corporations controlled by the latter, and that, on the con- 
trary, the decree should have commanded the observance of 
the Anti-Trust Act by the foreign corporations so far as 
their dealings in the United States were concerned, and 
idiould have restrained those companies from doing any act 
in the United States in violation of the Ajiti-Trust Act, 
whether or not the right to do said acts was asserted to have 
arisen pursuant to the contracts made outside of or within 
the United States. 

8. The petition should not have been dismissed as to the 
United Cigar Stores 1164| Company. 

4. The final decree should have adjudged defendants par- 
ties to unlawful contracts and conspiracies. 

5. The final decree should have adjudged that defendants 
were attempting to monopolize and had monopolized parts 
of commerce. jBdore particularly, it is urged, it should have 
adjudged that the American Tobacco Company, American 
Snuff Company, American Cigar Company, American Stogie 
Company, MacAndrews & Forbes Company, the Conley Foil 
Company and the British-American Tobacco Company were 
severally attempting to monopolize and had monopolized 
parts of commerce and that appropriate remedies should 
have been applied. 

6. The decree was not sufficiently specific, since it should 
have described with more particularity the methods which 
the defendants had follow^ in forming and carrying oot 
their unlawful pur^iose, and should have prohibited Ae 
resort to similar methods. 
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7. The decree should have specified the shares in corpora* 
tions disclosed by the evidence to be owned by the parties 
to the conq>ira<gr, and should have enjoined those parties 
from exercising any control over the corporations in which 
such stock was held, and the latter, if made defendant, from 
permitting «ich control, and should have also enjoined the 
collecting of any dividends upon the stock. 

8. The decree improperly provided that nothing therein 
should prevent defendants from prosecuting or defending 
suits; also improperly suspending the injunction pending 
appeal. 

The defendants, by their assignments of error, complain 
because the petition was not dismissed as to all, and more 
specifically, (a) because they were adjudged parties to a 
combination in restraint of interstate and foreign commerce, 
and enjoined accordingly; (b) because certain defendant 
corporations holding shares in others were enjoined from 
voting them or exercising control over the issuing company, 
and the latter from permitting this; and (o) because the 
American Tobacco Company, American [1661 Snuff Com- 
pany, American Cigar Company, American Stogie Company 
and the MacAndrews & Forbes Company were adjudged 
unlawful combinations and restrained from engaging in 
interstate and foreign commerce. 

The elaborate arguments made by both sides at bar pre- 
sent in many forms of statement the conflicting contentions 
resulting from the nature and character of the suit and the 
defense thereto, the decree of the lower court and the propo- 
sitions assigned as error to which we have just referred. In 
so far as all or any of these contentions, as many of them 
in fact do, involve a conflict as to the application and effect 
of §g 1 and 2 of the Anti-Trust Act, their consideration 
has been greatly simplified by the analysis and review of 
that act and the construction affixed to the sections in ques- 
tion in the case of Standard Oil Company v. United Staiea, 
quite recently decided, ante, p. 1. In so far as the conten- 
tions relate to the disputed propositions of fact, we think 
from the view which we take of the case the^ need not be 
refrixed to, ainoe in our opinion the case can be disposed of 
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by considering only those facts which are indisputable and 
by applying to the inferences properly dedudble from such 
facts the meaning and effect of the law as expounded in 
accordance with the previous decisions of this court 

We shall divide our investigation of the case into three 
subjects: First, the undisputed facts; second, the meaning 
of the Anti-Trust Act and its application as correctly con- 
strued to the ultimate conclusions of fact deducible from the 
proof; third, the remedies to be applied. 

First, l/ndisputed facts: 

The matters to be considered under this heading we think 
can best be made clear by stating the merest outline of the 
condition of the tobacco industry prior to what is asserted 
to have been the initial movement in the combination which 
the suit assails and in the light so afforded to briefly recite 
the history of the assailed acts and con [156] tracts. We 
shall divide the subject into two periods, (a) the one from 
the time of the organization of the first or old American 
Tobacco Company in 1890 to the organization of the Con- 
tinental Tobacco Company, and (5) from the date of such 
organization to the filing of the bill in this case. 

Summarizing in the broadest way the conditions which 
obtained prior to 1890, as to the production, manufacture 
and distribution of tobacco, the following general facts are 
adequate to portray the situation. 

Tobacco was grown in many sections of the country hav- 
ing diversity of soil and climate and therefore was subject 
to various vicissitudes resulting from the places of produc- 
tion and consequently varied in quality. The great diversity 
of use to which tobacco was applied in manufacturing caused 
it to be that there was a demand for all the various qualities. 
The demand for all qualities was not local, but widespread, 
extending as well to domestic as to foreign trade, and, tirere- 
fore, all the products were marketed under competitive con- 
ditions of a peculiarly advantageous nature. The manu- 
facture of the product in this country in various forms was 
successfully carried on by many individuals or concerns 
lettered throughout the country, a larger number perhaps 
of the manufacturers being in the vicinage of production 
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and others being advantageously situated in or near the prin* 
dpal markets of distribution. 

Before January, 1890, five distinct conomns — ^Allen & 
Ginter, with factory at Bichmond, Va.; W. Duke, Scms & 
Co., with factories at Durham, hTorth Carolina, and New 
York City; Kinney Tobacco Company, with factory at New 
York City; W. S. Kimball & Company, with factory at 
Bochester, New York; Goodwin & Company, with fa<^ry 
at Brooklyn, New York — manufactured, distributed and 
sold in the United States and abroad 95 per cent of all the 
domestic cigarette and less than 8 per emit [157] of the 
smoking tobacco produced in the United States. There is 
no doubt that these factories were competitors in the pur- 
chase of the raw product which they manufactured and in 
the distribution and sale of the manu&ctured products. In- 
deed it is shown that prior to 1890 not only had normal and 
ordinary competition existed between the factories in ques- 
tion, but that the competition had been fierce and abnormal. 
In January, 1890, having agreed upon a capital stock of 
$25,000,000, all to be divided amongst them, and who should 
be directors, the concerns referred to organized the American 
Tobacco Company in New Jersey, “ for trading and manu- 
facturing,” with broad powers, and conveyed to it the assets 
and businesses, including good will and right to use the 
names of the old concerns; and thereafter this corporation 
carried on the business of all. The $25,000,000 of stock of 
the Tobacco Company was allotted to the charter members 
as follows: Alien & Ginter, $3,000,000 preferred, $1,500,000 
common; W. Duke, Sons & Co., $3,000,000 preferred, 
$1,500,000 common; Kinney Tobacco Company, $2,000,000 
preferred, $3,000,000 common; W. S. Kimball & Co., 
$1,000,000 preferred, $1,500,000 common; and Goodwin A 
Co., $1,000,000 preferred, $1,500,000 common. 

There is a charge that the valuation at which the respec- 
tive properties were capitalized in ^e new corporation was 
enormously in excess of their actual value. We, however, 
put that subject aside, since we propose only to deal with 
&ct8 which are not in controversy. 
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Shortly after the formation of the new oorpoiaticm the 
Goodwin & Co. factory was closed, and the directors ordered 
‘‘that the manufacture of all tobacco cigarettes be concen- 
trated at Bicbmond.” The new corporation in 1890, the first 
year of its operation, manufactured about two and one half 
billion cigarettes, that is, about 96 or 97 per cent of the total 
domestic output, and about five and one-half million pounds 
of smoking tobacco out [168] of a total domestic product of 
nearly seventy million pounds. 

In a little over a year after the organization of the com- 
pany it increased its capital stock by ten million dollars. 
The purpose of this increase is inferable from the considera- 
tions which we now state. 

There was a firm known as Pfingst, Doerhoefer & Co., con- 
sisting of a number of partners, who had been long and suc- 
cessfully carrying on the business of manufacturing plug 
tobacco in Louisville, Kentucky, and distributing it through 
the channels of interstate commerce. In January, 1891, this 
firm was converted into a corporation known as the National 
Tobacco Works, having a capital stock of $400,000 all of 
which was issued to the partners. Almost immediately there- 
after, in the month of February, the American Tobacco Com- 
pany became the purchaser of all the capital stock of the 
new corporation, paying $600,000 cash and $1,200,000 in 
stock of the American Tobacco Company. The members of 
the previously existing firm bound themselves by contract 
with the American Tobacco Company to enter its service and 
manage the business and property sold, and each further 
agreed that for ten years he would not engage in carrying 
on, directly or indirectly, or permit or suffer the use of his 
name in connection with the carrying on of the tobacco busi- 
ness in any form. 

In April following, the American Tobacco Company 
bought out the business of Philip Whitlock, of Bidimond, 
Virginia, who was engaged in the manufacture of cheroots 
and cigars, and with the exclusive right to use the name of 
Whitlock. The consideration for this purchase was $800,000, 
and Whitlock agreed to bec(»ne an unployee of the American 
Tobacco Company for a number of years and not to engage 
foe twenty years in the tobacco business. 
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In the month of April the American Tobacco Company 
also acquired the business of Marburg Brothers, a weA- 
known firm located at Baltimore, Maryland, and engaged 
[169] in the manufacture and distribution of tobacco, prin- 
cipally smoking and snuff. The consideration was a cash 
payment of $164,637.65 and stock to the amount of $3,076,000. 
The members of the firm also conveyed the right to the use 
of the firm name and agreed not to engage in the tobacco 
business for a lengthy period. 

Again, in the same month, the American Tobacco Com- 
pany bought out a tobacco firm of old standing, also located 
in Baltimore, known as 6. W. Gail & Ax, engaged prin- 
cipally in manufacturing and selling smoking tobacco, buy- 
ing with the business the exclusive right to use the name of 
the firm or the partners, and the members of the firm agreed 
not to engage in the tobacco business for a specified period. 
The consideration for this purchase was $77,582.66 in cash 
and stock to the amount of $1,760,000. The plant was 
abandoned soon after. 

The result of these purchases was manifested at once in 
the product of the company for the year 1891, as will appear 
from a note in the margin.® It will be seen that as to 
cheroots, smoking tobacco, fine cut tobacco, snuff and plug 
tobacco, the company had become a factor in all branches of 
the tobacco industry. 

® The output of the American Tobacco Company for 1891. 


Number. Pounds. 

Olgarettes 2,788,778,000 

CJheroots and little cigars 40,000,000 

Smoking 13, 813, 355 

Fine cut 660, 633 

Snuff 388, 162 

Plug 4,442,774 

Total output for the United States, 1891. 

(Mgarettes 3, 137, 318, 506 

Smoking 76, 708, 800 

Flue cut 16,968, 870 


Plug and twist..,^. 
Snuff 


166^177,915 

10,674,241 
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Beferring to the occurrences of the year 1891, ais in all 

[ 160 ] respects typical of the occurrences which to<& place 
in all the other years of the first period, that is during the 
years 1892, 1893, 1894, 1895, 1896, 1897, and 1898, we content 
ourselves with saying that it is undisputed that between Feb- 
ruary, 1891, and October, 1898, including the purchases 
whidh we have specifically referred to, the American Tobacco 
Company acquired fifteen going tobacco concerns doing busi- 
ness in the States of Kentucky, Louisiana, Maryland, Michi- 
gan, Missouri, New York, North Carolina, and Virginia. 
For ten of the plants an all cash consideration of $6,410,235.26 
was paid, while the payments for the remaining five aggre- 
gated in cash $1,115,100.95 and in stock $4,123,000. It is 
worth noting that the last purchase, in October, 1898, was of 
the Drummond Tobacco Company, a Missouri corporation 
dealing principally in plug, for which a cash consideration 
was paid of $3,457,500. 

The corporations which were combined for the purpose of 
forming the American Tobacco Company produced a very 
small portion of plug tobacco. That an increase in this di- 
rection was contemplated is manifested by the almost imme- 
diate increase of the stock and its use for the purpose of ac- 
quiring, as we have indicated, in 1891 and 1892, the owner- 
ship and control of concerns manufacturing plug tobacco and 
the consequent increase in tiiat branch of production. There 
is no dispute that as early as 1893 the president of the Amer- 
ican Tobacco Company, by authority of the corporation, ap- 
proached leading manufacturers of plug tobacco and sought 
to bring about a combination of the plug tobacco interests, 
and upon the failure to accomplish this, ruinous competiticm, 
by lowering the price of plug below its cost, ensued. As a 
result of this warfare, which continued until 1898, the Amer- 
ican Tobacco Company sustained severe losses aggregating 
more than four millions of dollars. The warfare produced 
its natural result, not only because the company acquired 

[ 161 ] during the last two years of the campaign, as we have 
stated, control of important plug tobacco concerns, but others 
engaged in that industry came to terms. We say this be- 
eause in 1898, in oonnecti<Mi with several leading plug mann- 
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fiusturers, the American Tobacco Company organized a New 
Jersey corporation styled the Continental Tobacco Company, 
for trading and manufacturing,” with a capital of $75,- 
000,000, afterwards increased to $100,000,000. The new com- 
pany issued its stock and took transfers to the plants, assets 
and businesses of five large and successful competing plug 
manufacturers.* 

The American Tobacco Company also conveyed to this cor- 
poration, at large valuations, the assets, brands, real estate 
and good will pertaining to its plug tobacco business, includ- 
ing the National Tobacco Works, the James G. Butler To- 
bacco Co., Drummond Tobacco Company, and Brown To- 
bacco Co., receiving as consideration $30,274,200 of stock (one- 
half common and one-half preferred) , $300,000 cash, and an 
additional sum for losses sustained in the plug business dur- 
ing 1898, $840,035. Mr. Duke, the president of the American 
Tobacco Company, also became president of the Continental 
Company. 

Under the preliminary agreement which was made looking 
to the formation of the ^ntinental Tobacco [162] Company, 
that company acquired from the holders all the $3,000,000 
of the common stock of the P. Lorillard Company in ex- 
change for $6,000,000 of its stock, and $1,581,300 of the 
$2,000,000 preferred in exchange for notes aggregating a sum 
considerably larger. The Lorillard Company, however, al- 
though it thus passed practically under the control of the 
American Tobacco Company by virtue of its ownership of 
stock in the Continental Company, was not liquidated, but 
its business continued to be conducted as a distinct corpora- 


*P. J. Sorg Co., having factory at Middletown, Ohio, who received 
preferred stock $4,860,000, common stock $4,626,000, and cash $224,875. 

John Flnser and Brothers, having factory at Iioulsvllle, Ky., who 
received preferred stock $2,260,000, common stock $3,050,000, and 
cash $660,000. 

Daniel Scotten ft Co., having factory at Detroit, Mich., who received 
preferred stock $1,911,100, and common stock $3,012,600. 

P. H. Mayo ft Broa, having factory at Bldimond, Va., who rec^ved 
preferred stock $1,250,000, common stock $1^26,000, and cash $60,126. 

John Wright Co., having factory at Blchmond, Va., who reoelvM 
pr^erred stock $486,000, common stock $496,000, and cash $4416.67. 
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tion, ite goods being marked and put upon flie market just 
as if they were the manufacture of an independoit conoem. 

Following (jie (organization of the Continental Toba(xso 
Company the American Tobacco (kunpany increased its cap- 
ital stock from thirty-five millions of dollars to seventy 
millicms of dollars, and declared a stock dividend of one hun- 
dred per cent on its common stock, that is, a t>tock dividend 
of $21,000,000. 

As the facts just stated bring us to the end of the first 
period which at the outset we stated it was our purpose to 
review, it is well briefly to point out the increase in the power 
and control of the American Tobacco Company and the ex- 
tension of its activities to all forms of tobacco products which 
had been accomplished just prior to the organization of the 
Continental Tobacco Company. Notliing could show it more 
dearly than the following: At the end of the time the com- 
pany was manufacturing 86 per cent or thereabouts of all the 
cigarettes produced in the United States, above 26 per cent 
of all the smoking tobacco, more than 22 per cent of all plug 
tobacco, 51 per cent of all little cigars, 6 per cent each of all 
snuff and fine cut tobacco, and over 2 per cent of all cigars 
and cheroots. 

A brief reference to the occurrences of the second period, 
that is, from and after the organization of the Continental 
Tobacco Company up to the time of the bringing of this 
[163] suit, will serve to make evident that the transactions 
in their essence had all the characteristics of the occurrences 
of the first period. 

In the year 1899 and thereafter either the American or the 
Continental company, for cash or stock, at an aggregate cost 
of fifty millions of dollars ($50,000,000), bought and closed 
up some thirty competing corporations and partnerships 
theretofore engaged in interstate and foreign commerce as 
manufacturers, sellers, and distributors of tobacco and related 
commodities, the interested parties covenanting not to engage 
in the business. Likewise the two corporations acquired for 
cash, by issuing stock, and otherwise, ccmteol of many com- 
peting corporations, now going concerns, with plants in 
various States, Cuba and Porto Bico, which manufactured, 
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bought, sold and distributed tobacco prodiKts or related ar- 
ticles throughout the United States and foreign countries, 
and took from the parties in interest covenants not to engage 
in the tobacco business. 

The plants thus acquired were operated until the merger in 
1904, to which we shall hereafter refer, as a part of the gen- 
eral i^stem of the American and Continental companies. 
The power resulting from and the purpose contemplated in 
making these acquisitions by the companies just referred to, 
however, may not be measured by considering alone the busi- 
ness of the company directly acquired, since some of those 
companies were made the vehicles as representing the Ameri- 
can or Continental company for acquiring and holding the 
stock of other and competing companies, thus amplifying the 
power resulting from the acquisitions directly made by 
the American or Continental company, without ostensibly 
doing so. It is besides undisputed that in many instances the 
acquired corporations with the subsidiary companies over 
which they had control through stock ownership were car- 
ried on ostensibly as independent concerns disconnected 
[164] from either the American or the Continental com- 
pany, although they were controlled and owned by one or the 
other of these companies. Without going into details on 
these subjects, for the sake of brevity, we append in the mar- 
gin a statement of the corporations thus acquired, with the 
mention of the competing concerns which such corporations 
acquired.® 

•Monopol Tobacco Works (New York, N. Y.) : Capital, $40,000; 
cigarettes and smoking tobacco. In 1890 the American Tobacco Go. 
acquired all the shares for $250, (KXl, and It is now a selling agency. 

Luhrman A Wilbern Tobacco Company (Middletown, Ohio) : Capi« 
tal, $900,000; scrap tobacco. This business was formerly carried on 
by a partnership. 

Mengel Box Company (Louisville, Ky.) ; Capital, $2,000,000; boxes 
for packing tobacco. This company has acquired the stock ($160,000) 
of Columbia Box Company and of Tyler Box Company ($26,000), 
botib at 6t. Louis. 

The Porto Rlcan-American Tobacco Company (Porto Rico) : Capi- 
tal, $1,799,600. In 1899 the American Company caused the otganiza- 
tlon of the Porto Rlcan-American Tobacco Company, which took over 
the partnership business of Rucabado y Portela-^manufacturer of 
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[166] It is of the utmostamportance to observe that the ae- 
quisitions ma^e by the subsidiary corporations in some cases 
likewise show the remarkable facts stated above, that is, the 
disbursement of enormous amounts of money to [166] ac- 

cigars and cigarettes— with covenants not to compete. The American 
Tobacco Company and American Cigar Company each hold $585,S00 of 
the stock ; the balance is in the hands of individuala 

Kentucky Tobacco Product Company (LouiByille* Ey.) : Capital, 
$1,000,000. In 1889 the Continental Company acquired control of the 
Louisville Spirit-Cured Tobacco Co., engaged in curing and treating 
tobacco and utilizing the stems for fertilizers. By agreement, the 
Kentucky Tobacco Product Company was organized in New Jersey, 
with $1,000,000 capital, $450,000 Issued to the old stockholders, and 
$560,000 to Continental Company as consideration for agreement to 
supply stems. 

Golden Belt Manufacturing Company (North Carolina) : Capital, 
$7(X),000; cotton bags and containers. In 1889 the American Tobacco 
Company acquired the business of this corporation, which was formed 
to take over a going business. 

The Conley Foil Company (New York) : Tinfoil combination; capi- 
tal, $825,800. In December, 1899, The American Tobacco (Company 
secured control of the business of John Conley & Son (partnerdiip). 
New York, N- Y., manufacturers of tinfoil, an essential for pack- 
ing tobacco products. By agreement the Conley Foil Company was 
incorporated in New Jersey **for trading and manufacturing," etc., 
with $250,000 capital (afterwards $375,000 and $825,000)— which took 
over the firm’s business and assets, etc., and The American Tobacco 
Company became owner of the majority shares. The Ck>nley Foil 
Company has acquired all the stock of the Johnson Tinfoil & Metal 
Company— a defendant — of St. Louis, a leading competitor, and they 
supply under fixed contracts, the tinfoil used by defendants. 

R. J. Reynolds Tobacco Company (Winston-Salem, North Caro- 
lina). In 1898 the Continental Tobacco C!ompany acquired control of 
the R. J. Reynolds Tobacco Company, one of the largest manufac- 
turers of plug— output in 1898, 6,000,000 pounds. By agreement, a new 
corporation (with same name) was organized in New Jersey and 
capitalized at $5,000,000 (afterwards $7,525,000), which took over the 
business and assets of the old one. The Continental Company imme- 
diately acquired the majority shares and The American C!ompany now 
holds $5,000,000 of stock. The separate organization has been pre- 
served. 

There was acquired in the name of the new Reynolds Company, 
with covenants against competition, the following plants: 

In 1200, T. L. Vaughn ft Company, partnership, of Winstom N. (X; 
eoDsMieBatloii, $20,606; Brown Brothers Company, a North Carolina 
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quire plants, whidb on being purchased were not utilized but 
were immediately closed. It is also to be remarked, that the 
facts stated in the memorandum in the margin show on 
their face a singular identity between the conceptions which 
governed the transactions of this latter period with those 

corporation, Winston, N. 0.; consideration, $67,616; and P. H. Hanes 
& CJompany and B. F. Hanes & Company, Winston, N. C.» partnership; 
consideration, $671,950. 

In 1905, Rucker & Witten Tobacco Company, Martinsville, Ya.; 
consideration, $512,898. 

In 1906, D. H. Spencer & Company, Martinsville, Ya. ; consideration, 
$814,255. 

(All of the foregoing plants were closed as soon as purchased.) 

A majority of the $400,000 capital stock in the Liipfert-Scales Com- 
pany, of Winston, N. C., a corporation largely engaged in the manu- 
facture of plug tobacco and interstate and foreign commerce in leaf 
tobacco and its products, was acquired by the Reynolds Company. 
The separate organization of the Liipfert-Scales Company is preserved 
and the business carried on under its corporate name. 

The R. J. Reynolds Tobacco Company also holds $98,300 of stock of 
the MacAndrews & Forbes Company and $9,600 of the Amsterdam 
Supply Company. 

Blackwell’s Durham Tobacco Company (Durham, N. O.) ; Capital, 
$1,000,000. In 1899 The American Tobacco Company procured for 
^,000,000 all the stock of Blackwell’s Durham Tobacco Company at 
Durham, N. C., manufacturer and distributer of tobacco products. 
Thereupon the Blackwell’s Durham Tobacco Company, of New Jersey, 
capital, $1,000,000, all owned by the American, was organized and 
took over the assets of the old company, then under receivership. 
Its separate organization has been preserved. 

The Durham Company has acquired control of the following com- 
petitors — Reynolds Tobacco Company ; F. R. Penn Tobacco Company ; 
and Wells-Whitehead Tobacco Company. 

The following companies came also under the control of the Ameri- 
can Tobacco Company through acquired stock ownership. 

S. Anargyros : Capital, $650,000 ; Turkish cigarettes. In 1890 The 
American Tobacco Company procured the organization of corporation 
of S. Anargyros, which took over that individual’s going business and 
has since controlled it. Through this company the business in Turk- 
ish cigarettes is largely conducted. 

The John Bollman Company (San Francisco): Capital, $200,0^; 
dga^ttes. In 1900 The American Tobacco Company procured or* 
ganiiBatioii of mie John Bollman Company, which took over the busi* 
ness of the former concern in exchange for stock. Its separate op* 
ganlzation has been preserved. 
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which «videntlj existed at the very birth of the onginal 
oi^^aoization of the American Tobacco Company, as exem* 
plified by the transactions in the first period. A statement 
of particular transactions outside of those previously re- 
ferred to as having occurred during the period in question 
will serve additionally to make the situation clear. And 
to accomplish this purpose we shall, as briefly as may be 
consistent with clarity, separately refer to the facts conc^n- 
ing the organization during the [167] second period of the 
five corporations which were named as defendants in the bill, 
as heretofore stated and which for the purpose of designa- 
tion we have hitherto classified as accessory defendants, 
such corporations being the American Snuff Company, Amer- 
ican Cigar Company, American Stogie Company, Msc- 
Andrews & Forbes Company (licorice), and Conley Foil 
Company. 

(1). The American Snuff Company: 

As we have seen, the American Tobacco Company at the 
commencement of the first period produced a very small 
quantity of snuff. Its capacity, however, in that regard was 
angmriited owing particularly to the formation of the Con- 
tinental Tobacco Company and the acquisition of the Loril- 
lard Company, by which it came to be a serious factor as a 
snuff producer. There shortly ensued an aggressive compe- 
tition in the snuff business between the American Tobacco 
Company, with the force acquired from the vantage ground 
resulting from the dominancy of its expanded organization, 
and others in the trade operating independently of that or- 
ganization. The result was identical with that which had 
previously arisen from like ccmditions in the past. 

In March, 1900 , there was organized in New Jersey a cor- 
poration known as The American Snuff Company, with a 
capital of $ 25 , 000 , 000 , one-half preferred and one-half com- 
mon, which took over the snuff business of the P. Lorfflard 
Company, Continental Tobacco Company wd The American 
Tobacco Company, with that of a large competitor, viz : The 
Atlantic Snuff Co. The stock of the new company was thus 
apportioned: Atlantic Snuff Company, preferred, $ 7 ,( 606 , 000 , 
common, $ 25 , 000 , 000 ; P. Lorillacd Cmnpany, preferred, 
$ 1 , 124 , 700 , common, $ 3 , 459 , 400 ; The American Tobacco Com- 
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pany, preferred, $1,177,800, common, $8,227,600; Continental 
Tobacco Company, preferred, $197,500 common, $813400. 
The stock issued to Continental Tobacco Company and the 
1 168] defendants, P. Lorillard Company and the American 
Tobacco Company, is still held by the latter, and they have 
at all times had a controlling interest in the Snuff Company. 
All the companies, together with their officers and directors, 
covenanted that they would not thereafter engage as com- 
petitors in the tobacco business or the manufacture, sale, or 
distribution of snuff. 

Among the assets transferred by the Atlantic Snuff Com- 
pany to American Snuff Company were all the shares 
($600,000) of W. E. Garrett & Sons, Inc., then and now one 
of the oldest and very largest producers of snuff, for a long 
time and still engaged at Yorkland, Del., in interstate and 
foreign commerce in tobacco and its products, and which 
controlled through stock ownership the Southern Snuff Com- 
pany, Memphis, Tenn. ; Dental Snuff Company, Lynchburg, 
Va., and Stewart-Kalph Snuff Company, Clarksville, Tenn. 
The separate existence of W. E. Garrett & Son, Inc., has 
been preserved and its business conducted under the corpor- 
ate name. In March, 1900, the American Snuff Company 
acquired all the shares of George W. Helme Company, one 
of the oldest and largest producers of snuff and actively en- 
gaged at Helmetta, N. J., in interstate and foreign commerce 
in competition with defendants, by issuing in exchange 
therefor $2,000,000 preferred stock and $1,000,000 common; 
and it thereafter took a conveyance of all assets of the ac- 
quired company and now operates the plant under its own 
name. 

As a result of the transactions just stated it came to pass 
that the American Tobacco Company, which had at the end 
of the first period only a very small percentage of the snuff 
manufacturing business, came virtually to have the dominant 
control as a manufacturer of that product. 

2. Ooviiey Foil Company — marknifaeturers of tmfoU^ an 
eaaaatMl foT packing tobacco prod/ucta: 

In Deceml^r, 1899, the American Tobacco Company se^ 
cured control of the business of John Conley ft Sons, a 
(169] partnership of New York City. By agreement tho 
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Conley Foil Company was incorporated in New York *‘for 
trading and manufacturing,” etc., with $260,000 capital, ulti- 
mately increased to $825,000. The corporation took over 
the business and assets of the firm, and the American To- 
bacco Company became owner of a majority of the shares of 
stock. The Conley Foil Company has acquired all the 
shares of stock of the Johnson Tinfoil & Metal Company, of 
St. Louis, a leading competitor, and they supply under fixed 
contracts at remunerative prices the tinfoil used by the de- 
fendants, which constitutes the major part of the total pro- 
duction in the United States. 

8. American Cigar Company: 

Prior to 1901 the American and Continraital tobacco com- 
panies manufactured, sold, and distributed cigars, stogies, 
and cheroots. In the year stated the companies determined 
to engage in the business upon a larger scale. Under agree- 
ment with Powell, Smith & Company, large manufacturers 
and dealers in cigars, they caused the incorporation in New 
Jersey of the American Cigar Company “ for trading and 
manufacturing,” etc., to which all three conveyed their said 
business, and it has since carried on the same. The American 
and Continental companies each acquired 46^ per cent of the 
shares, and Powell, Smith & Company 7 per cent; the orig- 
inal capitalization was $10,000,000 (afterwards $20,000,000), 
and more than''three-fourths is owned by the former. The 
Cigar Company acquired many competitors (partnerships 
and corporations) engaged in interstate and foreign com- 
merce, taking from the parties covenants against engaging 
in the tobacco business; and it has also procured the or- 
ganization of controlled corporations which have acquired 
competing manufacturers, jobbers, and distributors in tiie 
United States, Cuba, and Porto Kico. It manufactures, sells 
and distributes a considerable per centage of domestic cigars; 
is the dominating factor in the tobacco business, [ 170 ]. 
foreign and domestic, in Cuba and Porto Rico, and is there 
engaged in tobacco planting. It also controls corporate job- 
bers in California, Alabama, Virginia, Pennsylvania! 
gia, Louisiana, New Jersey, and Tennessee. 
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4. The MacAndrewe <db Ferbee Ovnvpiwy—mimtfaetwen 
of Uoerioe: 

There is no question that licorice paste is an essential in- 
gredient in the manufacture of plug tobacco, and that one 
who is debarred from obtaining such paste would therefore 
be unable to engage in or carry on the manufacture of sudi 
product. The control over this article was thus secured : In 
May, 1902, the Continental Company secured control of 
MacAndrews and Forbes Co. of Newark, New Jersey, and 
organized for trading and manufacturing ” a corporation 
known as <iie MacAndrews & Forbes Co., with a capital of 
$7,000,000, $4,000,000 preferred and $3,000,000 common, 
which took over tlie business of MacAndrews and Forbes and 
another large competitor. The Continental Company ac- 
quired two-thirds of the common stock by agreeing to pur- 
chase its supply of paste from the new company. The 
American Tobacco Company, at the time of the filing the 
bill, was die owner of $2,112,900 of the common stock and 
$760,000 preferred. By various purchases and agreements 
the MacAndrews & Forbes Company acquired, substantially, 
the business of all competitors. Thus, in June, 1902, it pur- 
chased the business of the Stamford Mfg. Co., of Stamford, 
Coimecticut, and incorporated the National Licorice Com- 
pany, which acquired the business of Young & Smylie and 
F. B. & y. P. judder, and the National Company agreed 
with MacAndrews & Forbes not to produce licorice for to- 
bacco manufacturers. In 1906 all the stock in the .1. S. 
Young Company ($1,800,000), which had been organized to 
take over the business of the J. S. Young Co. of Baltimore, 
Md., was acquired by tiie MacAndrews & Forbes Co. The 
MacAndrews & Forbes Co. use in excess [1711 of 96 per 
cent of the licorice root consumed in the United States. 

6. Americm Stogie Company: 

In May, 1903, the American Cigar Company and the 
American and Continental Tobacco Companies caused the 
American Stogie Company to be incorporated in New Jer- 
sey, with $11,979,000 capital, which immediately took over 
the stogie and tobie business of the companies named in an- 
riuuige for $8^206,275 stock and then in the usual ways e» 
9682B®— vol4— 17 16 
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qoired the business of others in the manufacture, sale, and 
distribution of such products, with covenants not to cmnpete. 
It acquired in exchange for $3,647,725 stock all shares of 
United States Cigar Company (which had previously ao> 
quured and owned the business of important competitors) 
and subsequently took the conveyance of the plant and assets. 
The majority shares always have been held by defendant, the 
American Cigar Company. 

As we think the legitimate inferences deducible from the 
undisputed facts which we have thus stated will be sufficient 
to dispose of the controversy, we do not deem it necessary to 
expand this statement so as to cause it to embrace a recital 
of the undisputed facts concerning the entry of the American 
Tobacco Company into the retail tobacco trade through the 
acquisition of a controlling interest in the stock of what is 
known as the United Cigar Stores Company, as well as to 
some other subjects which for the sake of brevity we likewise 
pass over, in order to come at once to a statement concerning 
the foreign companies. 

The EnffUah compamee: 

In September, 1901, the American Tobacco Co. purchased 
for $5,347,000 a Liverpool (Eng.) corporation, known as 
Ogden’s Limited, there engaged in manufacturing and dis- 
tributing tobacco products. A trade conflict which at once 
ensued caused many of the English manufacturers to com- 
bine into an incorporation known as the [172] Imperial To- 
bacco Company of Great Britain and Ireland, capital 
15,000,000, afterwards increased to 18,000,000, pounds ster- 
ling. The trade war was continued between this corporation 
and the American Tobacco Company, with a result substan- 
tially identical with that which had hitherto, as we have seen, 
arisen from such a situation. 

In September, 1902, the Imperial and the American com- 
panies entered into contracts (executed in England) stipulat- 
ing that the former should limit its business to the United 
Kingdom, except purchasing leaf in the United States (it 
buys 54,000,000 pounds annually) ; that the American com- 
panies should limit their business to the United States, its 
d^en^cies and Cuba; and that the British-American To- 
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tiacco Company, 'with capital of 6,000,000 pounds sterling ap* 
portioned between them, should be organized, take over the 
export business of both, and operate in other countriesj etc. 
This arrangement was immediately put into effect and has 
been obsrared. 

The Imperial Company holds one-third and the American 
Company two-thirds of the capital stock 'of the Briti^- 
American Tobacco Company, Limited. The latter company 
maintains a branch office in New York City and the vice- 
president of the American Tobacco Company is a principal 
officer. This company uses large quantities of domestic leaf, 
partly exported to various plants abroad and about half 
manufactured here and then exported. By agreement, aU 
this is purchased through the American Tobacco Company. 
In addition to many plants abroad it has warehouses in vari- 
ous States and plants at Petersburg, Ya., and Durham, N. C., 
where tobacco is manufactured and* then exported. 

The purchase of necessary leaf tobacco in the United States 
by the Imperial Company is now made through a resident 
general agent and is exported as a part of foreign commerce. 

Not to break the continuity of the narrative of facts we 
[173] have omitted in the proper chronological order to 
state the facts relative to what was known as the Consoli- 
dated Tobacco Company. We now particularly refer to that 
subject. 

Thi Oon$oUdated Tobacco Go.: 

Ih June, 1901, parties largely interested in the American 
and Continental companies caused the incorporation in New 
Jersey of the Consolidated Tobacco Company, capital 
$80,000,000 (afterwards $40,000,000), with broad powers and 
perpetual existence; to do buinness throughout the world, 
and to guarantee securities of other companies, etc. A ma- 
jority of shares was taken by a few individuals connected 
witii the old concerns: A. N. Brady, J. B. Duke, A. H. 
Payne, Thomas Byan, W. C. Whitney, and P. A. B. Widener. 
J. B. Duke, president of both the old companies, became 
premdmt' of the Consolidated. Largdy in exchange for 
bonds the new emnpany acquired substantially all the shar^ 
of omnmon stock of the old ones. Its business, of holding 
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and financing, waa continued until 1901, when, with the 
American and Continental Companies, it was merged into 
the present American Tobacco Company. 

By proceedings in New Jersey, October, 1901, the (old) 
American Tobacco Company, Continental Tobacco Company, 
and Consolidated Tobacco Company were merged into one 
corporation, under the name of The Amoican Tobacco Com- 
pany, the principal defendant here. The merged company, 
with perpetual existence, was capitalized at $180,000,000 
($80,000,000 preferred, ordinarily without power to vote). 

The powers conferred by the charter are stated in the 
margin.* 

[171] Prior to the merger the Consolidated Tobacco Com- 
pany, a majority of whose $10,000,000 share capital was 
held by J. B. Duke, Thomas F. Byan, William C. Whitney, 
Anthony N. Brady, Peter A. B. Widener and Oliver & 
Pajme, had acquired, as already stated, nearly all common 
shares of both old American and Continental companies, and 
thereby control. The preferred shares, however, were held 
by many individuals Through the method of distribution 
of the stock of the new company, in exchange for shares in 
the old American and in the Continental Company, it re- 
sulted that the same dx men in control of the combination 
through the Consolidated Tobacco Company continued that 
control by ownership of sto(^ in the merged or new Ameri- 
can Tobacco Company. The assets, property, etc., of the old 

■To buy, manufacture, sell and otherwise deal In tobacco and the 
products of tobacco In any and all forms; * * * to guarantee 
dividends on any shares of the capital stock of any corporation in 
which said merged corporation has an interest as stockholder; • * • 
to carry on any business operations deemed by such maged corpora- 
tion to be necessary or advisable in connection with any of the objects 
of its incorporation or in furtherance of any thereof, or taiding to in- 
crease the value of Its property or stock; * * * to conduct busi- 
ness in all other States, territories, possessions and dependencies of 
the United States of America, and in all fOrrign countries; ■ • * 
to purehase or otherwise acquire and hold, sell, assign, transfer, mort- 
gagOb pMIgSk or otherwise dispose of the shares of the capital stock or 
of apy bonds, securities, or other evidence of indebtedness created by 
any other corporation or corporations of this or any other State or 
govsciunent, and to issue its own obligationa in payment or exchange 
fhereCiw. • • ■ 
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eompanies passed to tiie American Tobacco Company 
(merged), which has since carried on the business. 

The record indisputably discloses that after this merger 
the same methods which were used from Ihe beginning con- 
tinued to be employed. Thus, it is beyond dispute: First, 
that since the organization of the new American Tobacco 
Company that company has acquired four large tobacco con- 
cerns, that restrictive covenants against engaging in the 
tobacco business were taken from the sellers, and that the 
plants were not continued in operation but [1761 were at 
once abandoned. Second, that the new company has besides 
acquired control of eight additional concerns, the business 
of such concerns being now carried on by four separate cor- 
porations, all absolutely controlled by the American Tobacco 
Company, although the connection as to two of these com- 
panies with that corporation was long and persistently 
denied. 

Thus reaching the end of the second period and coming 
to the time of the bringing of the suit, brevity prevents 
us from stopping to portray the difference between the con ■ 
dition in 1890 when the ((dd) American Tobacco Com 
pany was organized by the consolidation of five competing 
cigarette concerns and that which existed at the commence- 
ment of the suit. That situation and the vast power which 
the principal and accessory corpmrate defendants and the 
small number of individuals who own a majority of the 
common stock of the new American Tobacco Compai^ exert 
over the marketing of tobacco as a raw product, its manu- 
facture, its marketing when manufactured, and its conse- 
quent movement in the channels of interstate commerce in- 
deed relatively over foreign commerce, and the commerce 
of the whole world, in the raw and manufactured products 
stand out in such bold relief from the undisputed facts 
which have be^ stated as to lead us to pass at once to the 
second fundamental proposition which we are required to 
oensideB. That is, the construction of the Anti-Tnist Act 
ilmd the application of the act as rightly construed to the 
skuation as proven in consequence of having determined the 
ultimate and final inferences properly dedudble frcun the 
ondiaputed facts which we have stated. 
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The eorwtrueHon and appUeoHon of the AnH-Truet Aots 

If the Anti-Trust Act is applicable to the entire situatiim 
here presented and is adequate to afford oranplete relief for 
the evils which the United States insists that situation pre- 
sets it can only be because that law will be givm a [176] 
more comprehensive application than has been affixed to it 
in any previous decision. This will be the case because the 
undisputed facts as we have stated them involve questions 
as to the operation of the Anti-Trust Act not hitherto pre- 
sented in any case. Thus, even if the ownership of stock by 
tile American Tobacco C<Hnpany in the accessory and sub- 
sidiary companies and the ownership of stock in any of those 
companies among themselves were held, as was decided in 
United Statea v. Standard OH Oo.^ to be a violation of the 
act and aU relations resulting from such stodc ownership 
were therefore set aside, the question would yet remain 
whether the principal defendant, the American Tobacco 
Company, and the five accessory defendants, even when 
divested of their stock ownership in other corporations, by 
virtue of the power which they would continue to possess, 
even although thus stripped, would amount to a violation of 
both the first and second sections of the act. Again, if it 
were held that the corporations, the existence whereof was 
due to a combination between such companies and other 
companies was a violation of the act, the question would 
remain whether sudi of the companies as did not owe their 
existence and power to combinations but whose power alone 
arose from the exercise of the right to acquire and own prop- 
erty would be amenable to the prohibitions of the act. Yet 
further: Even if this proposition was held in the affirmative 
the question would remain whether the principal defendant, 
the American Tobacco Company, when stripped of its stix^ 
ownership, would be in and of itself within the prohibitions 
of the act although that company was organized and to(A 
being before the Anti-Trust Act was passed. Still further, 
the question would yet remain whether particular corpora- 
tions which, when bereft of the power which they possessed 
as resulting from stock ownership, although they were not 
inherently possessed of a sufficient residuum of power to 
cause them to be. in [177] and of themselves eithor a restraint 
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of trade or a monopolization or an attempt to mmopolize^ 
should nevertheless be restrained because of their intimate 
connection and association with other corporations found to 
be within the prohibitions of the act. The necessity of relief 
as to all these aspects, we think, seemed to the Gtovemment 
so essential, and the difficulty of giving to tlie act such a 
comprehenmve and coherent construction as would be ade- 
quate to enable it to meet the entire situation, led to what 
appears to us to be in their essence a resort to methods of 
construction not compatible one with the other. And the 
same apparent conflict is presented by the views of the act 
taken by the defendants when their contentions are accu- 
rately tested. Thus the Government, for tlie purpose of 
fixing the illegal character of the original combination which 
organized the old American Tobacco Company, asserts that 
the illegal character of the combination is plainly shown 
because the combination was brought about to stay the prog- 
ress of a flagrant and ruinous trade war. In other words, 
the contention is that as the act forbids every contract, and 
combination, it hence prohibits a reasonable and just agree- 
ment made for the purpose of ending a trade war. But as 
thus construing the act by the rule of the letter which kills, 
would necessarily operate to take out of the reach of the act 
some one of the accessory and many subsidiary corporations, 
the existence of which depend not at all upon combination 
or agreement or contract, but upon mere purchases of prop- 
erty, it is insisted in many forms of argument that the rule 
of construction to be applied must be the spirit and intent 
of the act and therefore its prohibitions must be held to 
extend to acts even if not within the literal terms of the 
statute if they are within its spirit because done with an 
intent to bring about the harmful results which it was the 
purpose of the statute to prohibit. So as to the defendants. 
While it is argued on the one hand that the forms by which 
various properties [ 178 ] were acquired in view 'of the letter 
of the act exclude many of the assailed transactions from 
condemnation, it is yet urged that giving to the act the 
broad ccmstmction which it should rightfully receive, what* 
ever may be the form, no condemnation should follow^ bb^ 
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oanse, loddng at tiie case as a whole, every act assailed is 
du>wn to have been but a legitimate and lawful result of (bie 
exertion of honest business methods brought into play for the 
purpose of advancing trade instead of with the object of 
obrtmcting and restraining the same. But the difficulties 
which arise, from the complexity of the particular dealings 
which are here involved and the situation which they produce, 
we think grows out of a plain misconception of toth the 
letter and spirit of the Anti-Trust Act. We say of the letter, 
because while seeking by a narrow rule of the letter to in- 
clude things which it is deemed would otherwise be excluded, 
the contention really destroys the great purpose of the act, 
since it renders it impossible to apply the law to a multitude 
of wrcmgful acts, which would come within the scope of its 
remedial purposes by resort to a reasonable construction, 
although they would not be within its reach by a too narrow 
and unreasonable adherence to the strict letter. This must 
be the case unless it be possible in reason to say that for the 
purpose of including one class of acts which would not other- 
wise be embraced a literal construction although in conflict 
with reason must be applied and for the purpose of including 
other acts which would not otherwise be embraced a rea- 
sonable construction must be resorted to. That is to say two 
conflicting rules of construction must at one and the same 
time be applied and adhered to. 

The obscurity and resulting uncertainty however, is now 
but an abstraction because it has been removed by the con- 
flideration which we have given quite recently to the con- 
stonction of the Anti-Trust Act in the Standard OU case. 
In that case it was held, without departing from [179J any 
previous decision of the court that as the statute had not 
defined the words restraint of trade, it became necessary to 
construe those words, a duty which could only be discharged 
by a resort to reason. We say tiie doctrine thus stated was 
in accord with all the previous dedtions of this court, de- 
^nte the fact that the contrary View was sometimes erxo- 
neoudy attributed to some of the expressions used in two 
prior decisions (the Trans-Missouri Freight Assooiation and 
/ot»f Trafflo eaaee, 166 U. S. 290, and 171 U. S. 606). That 
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such new was a mistaken one was fully pointed out in the 
Standard OU case and is additionally diown by a passage 
in the opinion in the Joint Trai^ ease as follows (171 U. S> 
668) : ** The act of Congtesa must have a reasonable construc- 
tion, or else thmie would scarcely be an agreement or contract 
among business men that could not be said to have, indi- 
rectly or remotely, some bearing on interstate commerce, and 
possibly to restrain it.** Applying the rule of reason to the 
construction of the statute, it was held in the Standard OU 
ease that as the words restraint of trade ** at common law 
and in the law of this country at the time of the adopticm 
of the Anti-Trust Act only embraced acts or contracts or 
agreements or combinations which operated to the prejudice 
of the public interests by unduly restricting competition or 
unduly obstructing the due course of trade or which, either 
because of their inherent nature or effect or because of the 
evident purpose of the acts, etc., injurioudy restrained trade, 
that the words as used in the statute were designed to have 
and did have but a like significance. It was therefore pointed 
out that the statute did not forbid or restrain the power to 
make normal and usual contracts to further trade by resort- 
ing to all normal methods, whether by agreement or other- 
wise, to accomplish such purpose. In other words, it was 
held, not that acts which the statute prohibited could be 
removed from the control of its prohibitions by a finding 
[180] that they were reasonable, but that the duty to inter- 
pret which inevitably arose from the general character of 
the term restraint of trade required that the words restraint 
of trade should be given a meaning which would not destroy 
th9 individual right to contract and render difficult if not 
impossible any movement of trade in the channels of inter- 
state commerce — ^the free movement of which it was the pur- 
pose of the statute to protect. The soundness of the rule 
that the statute ^ould receive a reasonable construction, 
after further mature deliberation, we see no reason to doubt. 
Indeed, the necessity for not departing in this case from the 
standard of the rule of reamn which is universal in its ap- 
pUcation is so plainly required in order to give effect to the 
remedial purposes which the act under consideration con- 
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templates, and to prevent that act from destroying all lib- 
erty of contract and all substantial right to trade, and thns 
causing the act to be at war with itself by annihilating the 
fundamental right of freedom to trade which, on the very 
face of the act, it was enacted to preserve, is illustrated by 
the record before us. In truth, the plain demonstration 
which this record gives of the injury which would arise from 
and the promotion of the wrongs which the statute was in- 
tended to guard against which would result from giving to 
the statute a narrow, unreasoning and unheard of construc- 
tion, as illustrated by the record before us, if possible serves 
to strengthen our conviction as to the correctness of the rule 
of construction, the rule of reason, which was applied in the 
Standard Oil ease, the application of which rule to the stat- 
ute we now, in the most unequivocal terms, reezpress and 
reaffirm. 

Coming then to apply to the case before us the act as in- 
terpreted in the Standard Oil and previous cases, all the 
difficulties suggested by the mere form in which the assailed 
transactions are clothed become of no moment. This fol- 
lows because although it was held in the Standard [181] Oil 
ease that, giving to the statute a reasonable construction, 
the words restraint of trade” did not embrace all those 
normal and usual contracts essential to individual freedom 
and the right to make which were necessary in order that 
the course of trade might be free, yet, as a result of the rea- 
sonable construction which was affixed to the statute, it was 
pointed out that the generic designation of the first and 
second sections of the law, when taken together, embraced 
evny conceivable act which could possibly come within the 
spirit or purpose of the prohibitions of the law, without 
regard to the garb in which such acts were clothed. That is 
to say, it was held that in view of the general language of 
the statute and the public policy which it manifesb^, there 
was no possibility of frustrating that polity resorting to 
any disguise or subterfuge of form, since resort to reason 
rendered it impostible to escape by any indirection the pro- 
hibitions of the statute. 
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OoDindering ttien the undisputed facts whitdi we have pre- 
viously stated, it remains only to determine whether they 
establish that the acts, contracts, agreements, combinations, 
etc., which were assailed were of such an unusual and wrong- 
ful diaracter as to bring them within the prohibitions of the 
law. That they were, in our opinion, so overwhelmingly re- 
sults from the undisputed facts that it seems only necessary 
to refer to the facts as we have stated th^ to demonstrate 
the correctness of this conclusion. Indeed, the history of the 
combination is so replete with the doing of acts which it was 
the obvious purpose of the statute to forbid, so demonstrative 
of the existence from the beginning of a purpose to acquire 
dominion and control of the tobacco trade, not by the mere 
exertion of the ordinary right to contract and to trade, but 
by methods devised in order to monopolize the trade by driv- 
ing competitors out of business, which were ruthlessly car- 
ried out upon the assumption that to work upon [ 18 S] the 
fears or play upon the cupidity of competitors would make 
success possible. We say these conclusions are inevitable, not 
because of the vast amount of property aggregated by the 
combination, not because alone of the many corporations 
which the proof shows were united by resort to one device or 
another. Again, not alone because of the dominion and con- 
trol over the tobacco trade which actually exists, but because 
we think the conclusion of wrongful purpose and illegal com- 
bination is overwhelmingly established by the following 
considerations: 

(a) By the fact that the very first organization or combi- 
nation was impelled by a previously existing fierce trade war, 
evidently inspired by one or more of the minds which brought 
about and became parties to that combination. 

(h) Because, immediately after that combination and the 
increase of capital which followed, the acts which ensued 
justify the inference tiiat the intention existed to use the 
power of the combination as a vantage ground to further 
monopolize the trade in tobacco by means of trade conflicts 
designed to injure others, either by driving competitors out 
of tile business or compelling them to become parties to a 
combination-Hi purpose whose executim was illustrated by 
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the plug war which ensued and its results, by the snuff war 
which ioUowed and its results, and by the conflict which im* 
mediately followed the entry of the combination in England 
and the division of the world’s business by the two foreign 
contracts which ensued. 

(o) By the ever-present manifestation which is exhibited 
of a conscious wrong-doing by the firm in whidi the various 
transactions were embodied from the beginning, ever chang- 
ing but ever in substance the same. Now the organization 
of a new company, now the control exerted by the taking of 
stock in one or wother or in several, so as to obscure the re- 
sult actually attained, nevertheless uniform, in their mani- 
festations of the purpose to restrain others and to monopolize 
and retain power in the hands of the [183] few who, it 
would seem, from the beginning contemplated the mastery of 
the trade which practically followed. 

(d) By the gradual absorption of control over all the ele- 
ments essential to the successful manufacture of tobacco 
products, and placing such control in the hands of seemingly 
independent corporations serving as perpetual barriers to 
the entry of others into the tobacco trade. 

(e) By persistent expenditure of millions upon millions 
of dollars in buying out plants, not for the purpose of 
utilizing them, but in order to close them up and render them 
useless for the purposes of trade. 

(/) By the constantly recurring stipulations, whose legal- 
ity, isolatedly viewed, we are not considering, by which num- 
bers of persons, whether manufacturers, stockholders or 
employees, were required to bind themselves, generally for 
long periods, not to compete in the future. Indeed, when 
the results of the undisputed proof which we have stated are 
ftflly apprehended, and the wrongful acts which they exhibit 
are ctmsidered, there comes inevitably to the mind the con- 
viction that it was the danger whidi it was deemed would 
arise to individual liberty and the public well-bdng from 
lots like toose which this record exhibits, which led the 
legi^tive mind to conceive and to enact tiie Anti-Trust Act, 
oonadffiratitms which also serve to dearly demonstrate 
the ccmibination here assailed is within tho law as to leave no 
doubt that it is our plain duty to apply its prdubitions. 
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. In stating summarily, as we have done, the conclusions 
whidi, in our opinion, are plainly deducible from the ondis* 
puted &cts, we have not paused to give tiie reasons why we 
consider, a^r great consideration, that the elaborate argu* 
msnts advanced to affix a different complexion to the case 
are wholly devoid of merit. We do not, for the sake of 
brevity, moreover, stop to examine and discuss the various 
propositions urged in the argument at bar for the purpose 
of demonstrating that the subject-matter of the combination 
which we find to exist and the [184] combination itself are 
not within the scope of the Anti-Trust Act because when 
rightly considered they are merely matters of intrastate com- 
merce and therefore subject alone to state control. We have 
done this because the want of merit in all the arguments 
advanced on such subjects is so completely established by 
the prior decisions of this court, as pointed out in the 
Standard OU ease, as not to require restatement. 

Leading as this does to the conclusion that the assailed 
combination in all its aspects — that is to say, whether it be 
looked at from the point of view of stock ownership or from 
the standpoint of the principal corporation and the accessory 
or subsidiary corporations viewed independently, including 
the foreign corporations in so far as by the contracts made 
by them they became cooperators in the combination — comes 
within the prohibitions of the first and second sections of the 
Anti-Trust Act, it remains only finally to consider the rem- 
edy which it is our duty to apply to tile situation thus found 
to exist. 

The remedy: 

Our conclusion being that the combination as a whole, in- 
volving tdl its cooperating or associated parts, in whatever 
form dothed, constitutes a restraint of trade within the first 
section, and an attempt to monopolize or a monopolization 
within the second section of the Anti-Trust Act, it follows 
tiwt the relief whidi we are to afford must be wider than 
that awarded by the lower court, tince that court merdy 
decided that certain of the corpwate defendants constituted 
oondiinstipns in violation of the first section of the act, be- 
et^ of tite fact that th^ were formed by the union of 
pievioualy competing conoems and that the other defend* 
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aats not dismisBed from the action w«re parties to aadi 0(m- 
binations or promoted their purposes. We hence, in delw^> 
mining the rdief proper to be given, may not model oat 
acticm upon that granted by the court below, but in order to 
enable us to [186] award rtiief coterminous with the ulti- 
mate redress of the wrongs which we find to exist, we must 
approach the subject of relief from an original point of view. 
Such subject necessarily takes a two-fold aspect — ^the charac- 
ter of the permanent relief required and the nature of the 
temporary relief essential to be applied pending the working 
out of permanent relief in the event that it be found that it 
is impossible under the situation as it now exists to at once 
rectify sudi existing wrongful condition. In considering 
the subject from both of these aspects three dominant in- 
fluences must guide our action: (1) The duty of giving com- 
plete and ^cacious effect to the prohibitions of the statute ; 
(2) the accomplishing of this result with as little injury as 
possible to the interest of the general public; and (3) a proper 
regard for the vast interests of private property which may 
have become vested in many persons as a result of the acqui- 
sition either by way of stock ownership or otherwise of 
interests in the stock or securities of the combination without 
any guilty knowledge or intent in any way to become actors 
or participants in the wrongs which we find to have inq>ired 
and dominated the combination from the beginning. Mind- 
ful of these considerations and to dear the way for their 
applicatiim we say at the outset without stopping to amplify 
the reasons which lead us to that conclusion, we think that 
the court below dearly erred in dismissing the individual 
defendants, the United Cigar Stores Company, and the for- 
eign corporations and their subsidiary corporations. 

Loddng at the situation as we have hitherto pointed it 
out, it involves difficulties in the application of remediw 
greater than have been presented by any case involving the 
Anti-Trust Act which has been hitherto considered by this 
court: 

First. Because in this case it is obvious that a mere deei^ 
forbidding stock ownership by one part of the combination 
in another part or entity thereof, would afford no a^eq[tia^ 
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BMaBore of tdief, dnoe different [186] ingredients of tlio 
combination would renuun unaffected, and by the very na- 
ture and character of their organization would be able to 
continue the wrongful situation which it is our duty to 
destroy. 

Second. Because the methods of apparent ownership by 
which the wrongful intent was, in part, carried out and the 
subtle devices which, as we have seen, were resorted to for the 
purpose of accomplishing the wrong contemplated, by way 
of ownership or otherwise, are of such a character that it is 
difficult if not impossible to formulate a remedy which could 
restore in their entirety the prior lawful conditions. 

Third. Because the methods devised by which the various 
essential elements to the successful operation of the tobacco 
business from any particular aspect have been so separated 
under various subordinate combinations, yet so unified by 
way of the control worked out by the scheme here condemned, 
are so involved that any specific form of rdief which we 
might now order in substance and effect might operate really 
to injure the public and, it may be, to perpetuate the wrong. 
Doubtless it was the presence of these difficulties whidi 
caused the United States, in its prayer for relief to tenta- 
tively suggest rather than to specifically demand definite 
and precise remedies. We might at once resort to one or the 
other of two general remedies — (a) the allowance of a per- 
manent injunction restraining the combination as a univer- 
sality and all the individuals and corporations which form a 
part of or cooperate in it in any manner or form from con- 
tinuing to engage in interstate commerce until the ill^al sit- 
uation be cured, a measure of relief which would accord in 
substantial effect with that awarded below to the extent that 
the court found illegal combinations to exist; or (() to direct 
the appointment of a receiver to take charge of the assets 
and property in this country of the combination in all its 
ramifications for the purpose of preventing a continued vio- 
lation of the law, and thus working out by a sale of the 
[187] property of the combinati<m or otherwise, a conditimi 
of fhimgs whidh would not be repugnant to the prohibitcnm 
of the act. But, having regard to the prindples which we 



840 m vmcm 

O^alon of tbe Oooit 

h»Te said must ocmtrol our action, we do not tiiii^ we can 
now direct the inunediate application of either of these rem- 
edies. We so consider as to the first because in view of the 
extent of the combination, the vast field which it coven^ the 
all-embracing character of its activities concerning tolwoco 
and its products, to at once stay the movement in interstate 
commerce of the products which the combinaticm or its co- 
operating forces produce or control might inflict infinite in- 
jury up<Hi the public by leading to a stoppage of supply and 
a great enhancement of prices. The second because the ex- 
tensive power which would result from at once resorting to a 
receivership might not only do grievous injury to the public, 
but also cause widespread and perhaps irreparable loss to 
many innocent people. Under these circumstances, taking 
into mind the complexity of the situation in all of its aspects 
and giving weight to the many-sided considerations which 
most ccmtrol our judgment, we think, so far as the perma- 
nent relief to be awarded is concerned, we should decree as 
follows: 

1st. That the combination in and of itself, as wdl as 
each and all of the elements composing it, whether cor- 
porate or individual, whether ccmsidered collectively or sep- 
arately, be decreed to be in restraint of trade and an attempt 
to monopolize and a monopolization within the first and 
second sections of the Anti-Trust Act. 

2d. That the court below, in order to give effective force 
to our decree in this regard, be directed to hear the 
parties, by evidence or otherwise, as it may be deemed 
proper, for the purpose of ascertaining and determining 
upon some plan or method of dissolving the combination 
and of re-creating, out of the elements now composing it, a 
new condition which shall be honestly in harmony with and 
not repugnant to the law. 

8d. That for the accomplish [ 188] ment of these pur- 
poses, taking into view the difficulty of the tituation, a pe^od 
of edx months is allowed from the receipt pf our naanda^ 
with leave, however, in the evrat, in the judgment of ^ 
cbuit bdow, the necestities of the situation require, to. 
tend period to a farther time not to exceed su^ d4y% . 
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4th. That in the event, before the expiration of the 
period thus fixed, a condition of disintegration in harmony 
with the law is not brought about, either as the consequence 
of the action of the court in determining an issue on the 
subject or in accepting a plan agreed upon, it shall be the 
duty of the court, either by way of an injunction restraining 
the movement of the producte of the combination in the 
channels of interstate or foreign commerce or by the ap- 
pointment of a receiver, to give effect to the requirements of 
the statute. 

Pending the bringing about of the result just stated, each 
and all of the defendants, individuals as well as corporations, 
should be restrained from doing any act which might further 
extend or enlarge the power of the combination, by any 
means or device whatsoever. In view of the considerations 
we have stated we leave the matter to the court below to 
work out a compliance with the law without unnecessary 
injury to the public or the rights of private property. 

While in many substantial respects our conclusion is in 
accord with that reached by the court below, and while also 
the relief which we think should be awarded in some respects 
is coincident with that which the court granted, in order to 
prevent any complication and to clearly define the situation 
we think instead of affirming and modifying, our decree, in 
view of the broad nature of our conclusions, should be one of 
reversal and remanding with directions to the court below 
to enter a decree in conformity with this opinion and to take 
such further steps as may be necessary to fully carry out the 
directions which we have given. 

And it is so ordered. 

[189] Mr. Justice Harlan concurring in part and dissent- 
ing in part. 

I concur with many things said in the opinion just deliv- 
ered for the court, but it contains some observations from 
which I am compelled to withhold my assent. 

I agree most thoroughly with the court in holding that the 
principal defendant, the American Tobacco Company and its 
accessory and subsidiary corporations and companies, in- 
96825 ®— vol 4—17 10 
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dildiilg the defendant English corporations, constitute a 
combination which, in and of itself, as well as each and 
all of the elements composing it, whether corporate or indi* 
vidual, whether considered collectively or separately,” is 
illegal under the Anti -Trust Act of 1890, and should be de- 
(sreed to be in restraint of interstate trade and an attempt to 
monopolize and a monopolization of part of such trade. 

The evidence in the record is, I think, abundant to enable 
the court to render a decree containing all necessary details 
for the suppression of the evils of the combination in ques- 
tion. But the case is sent back, with directions further to 
hear the parties, by evidence or otherwise, “ for the purpose 
of ascertaining and determining upon some plan or method 
of dissolving the combination, and of recreating out of the 
elements nov) composing it, a new condition” which shall 
not be repugnant to law. The court, in its opinion, says of 
the present combination, that its illegal purposes are over- 
whelmingly established by many facts, among others, 

" by the ever-present manifestation which is exhibited of a conscious 
wrong-doing by. the form in which the various transactions were em- 
bodied from the beginning, ever changing, but ever in substance the 
same. Now the organization of a new company, now the control exerted 
by the taking of stock in one or another, or in several, so as to ob- 
scure the result actually attained, nevertheless uniform in their mani- 
festations of the purpose to restrain [190] others, and to monopolize 
and retain power in the. hands of the few, who, it would seem, from 
the beginning contemplated the mastery of the trade which practi- 
cally followed. By the gradual absorption of control over all the 
elements essential to the successful manufacture of tobacco products 
and placing such control in the hands of seemingly independent cor- 
porations serving as perpetual barriers to the entry of others into 
the tobacco trade.” 

The court further says of this combination and monopoly : 

** The history of the combination is so replete with the doing of acts 
which it was the obvious purpose of the statute to forbid, so demon- 
strative of the existence, from the beginning, of a purpose to acQiiire 
dominion and control of the tobacco trade, not by the mere exertion 
of the ordinary right to contract and to trade, but by methods devised 
to monopolize the trade, by driving competitors out of business, whldk 
weK ruthlessly carried out, upon the assumption that to work upon 
the fears or play upon the cupidity of competitors would make success 
poeeibie.” 
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. But it se^ns that the; course I have suggested is not to be 
pursued. The case is to go back to the Circuit Court in 
order that out of the elements of the oM combination a uew 
condition may be “ re-<aeated ” that will not be in violation 
of the law. I confess my inability to find, in the history of 
this combination, anything to justify the wish that a new 
condition should be “ re-created ” out of the mischievous ele- 
ments that compose the present combination, whidi, together 
with its component parts, have, without ceasing, pursued the 
vicious methods pointed out by the court. If the proof be- 
fme us — as it undoubtedly does — warrants the characteriza- 
tion which the court has made of this monster combination, 
why cannot all necessary directions be now given as to the 
terms of the decree? In my judgment, tliere is enough in 
the record to enable this court to formulate specific directions 
as to what the decree should contain. Such directions would 
1191] not only end this litigation, but would serve to pro- 
tect the public against any more conscious wrong-doing by 
those who have persistently and “ruthlessly,” to use this 
court’s language, pursued illegal methods to defeat the act of 
Congress. 

I will not say what, in my opinion, should be the form of 
the decree, nor speculate as to what the details ought to be. 
It will be time enough to speak on that subject when we have 
the decree before us. I will, however, say now that in my 
opinion the decree below should be affirmed as to the Tobacco 
company and its accessory and subsidiary companies, and re- 
versed on the cross appeal of the Government. 

But my objections have also reference to those parts of 
the court’s opinion reaffirming what it said recently in the 
Standard OU case about the former decisions of this court 
toudiing the Anti-Trust Act. We are again reminded, as 
we were in the Standard OU ease, of the necessity of apply- 
ing the “ rule of reason ” in the construction of this act of 
Congress— an a^ expressed, as I think, in language so clear 
and simple that there is no room whatever for constructicm. 

Congress, with full and exclusive power over the whole 
Btibjedi, has signified its purpose to forbid ovary restraint of 
interstate frado, in whatever fmin,nr to whatever extent, bat 
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the court has assumed to insert in the act, by construction 
merely, words which make Congress say that it means only 
to {wohibit the ** undue ” restraint of trade. 

If I do not misapprehend the opinion just delivered, the 
court insists that what was said in the opinion in the Stand- 
ard Oil case, was in accordance with our previous decisions in 
the Trans-Misaouri and Joint Tra-fj^ caaea^ 166 U. S. 290, 
171 U. S. 505, if we resort to reaaon. This statement sur- 
prises me quite as much as would a statement that black was 
white or white was black. It is scarcely just to the majority 
in those two cases for the [192] court at this late day to say 
or to intimate that they interpreted the act of Congress with- 
out regard to the ^ rule of reason,” or to assume, as the court 
now does, that the act was, for the first time in the Standard 
Oil caae, interpreted in the “ light of reason.” One thing is 
certain, rule of reason,” to which the court refers, does not 
justify the perversion of the plain words of an act in order 
to defeat the will of Congress. 

By every conceivable form of expression, the majority, in 
the Trana-Miaaouri and Jomb Tra^ caaea, adjudged that 
the act of Congress did not allow restraint of interstate trade 
to any extent or in any form, and three times it expressly 
rejected the theory, which had been persistently advanced, 
that the act should be construed as if it had in it the word 
“ unreasonable ” or “ undue.” But now the court, in accord- 
ance with what it denominates the “ rule of reason,” in effect 
inserts in the act the word “ undue,” which means the same 
as unreasonable,” and thereby makes Congress say what it 
did not say, what, as I think, it plainly did not intend to say 
and what, since the passage of the act, it has explicitly re- 
fused to say. It has steadily refused to amend the act so 
as to tolerate a restraint of interstate commerce even where 
such restraint could be said to be ** reasonable ” or ‘‘due” 
In ^ort, the court now, by judicial legislation, in effect 
amends an act of Congress relating to a subject over which 
that department of the Government has exclusive cognizance. 
I beg to say that, in my judgment, the maj<nrify, in the 
former eases, were guided Iw the “ rule of reason; ” for; it 
mey be aasomed that they knew quite as well as others whet 
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the rules of reason require when a court seeks to ascertain 
the will of Congress as expressed in a statute. It is obvious 
from the opinions in the former cases, that the majority did 
not grope about in darkness, but in discharging the solemn 
du^ put on them they stood out in the full glare of the 
‘‘ light of reason ” and felt and said time and again [193] 
that the court could not, consistently with the Constitution, 
and would not, usurp the functions of Congress by indulging 
in judicial legislation. They said in express words, in the 
former cases, in response to the earnest contentions of coun- 
sel, that to insert by construction the word “ unreasonable ” 
or “ undue ” in the act of Congress would be judicial legisla- 
tion. Let me say, also, that as we all agree that the combi- 
nation in question was illegal under any construction of the 
Anti-Trust Act, there was not the slightest necessity to enter 
upon an extended argument to show that the act of Congress 
was to be read as if it contained the word “ unreasonable ” or 
** undue.” All that is said in the court’s opinion in support 
of that view is, I say with respect, obiter dicta, pure and 
simple. 

These views are fully discussed in the dissenting opinion 
delivered by me in the Standard Oil case. I will not repeat 
what is therein stated, but it may be well to cite an additional 
authority. In the Trade-Mark cases, 100 U. S. 82, the court 
was asked to sustain the constitutionality of the statute tiiere 
involved. But the statute could not have been sustained ex- 
cept by inserting in it words not put there by Congress. Mr. 
Justice Miller, delivering the unanimous judgment of the 
court, said : 

It we should. In the case before ns, undertake to make by judicial 
ooustruction a law which Congress did not make, it is quite probable 
we should do what, if the matter were now before that body, it would 
be unwilling to do.” 

This language was cited with approval in Employers’ Lia- 
bility eases, 207 IT. S. 463, 502. I refer to my dissenting opin- 
ion in the Standard OU case, ante, p. 82, as containing a full 
statement of my views of this particular question. 

For the reasons stated, I concur in part with the court’s 
ojpinitm and dissent in part 
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Ukitbd States of Amebiga vs. The American Tobaooo 
Company bt al. 

(In the Circuit Court of the United States for the Southern 
District of New York.) 

FINAL DECBEE. 

The following are the injunctive provisions of the final 
decree of the Circuit Court, entered upon and in pursuance 
of the mandate of the Supreme Court : 

This court, having heard the parties as directed by the 
Supreme Court of the United States, it is further ascertained 
and determined, and 

Ordered, adjudged, and decreed that said plan hereinabove 
set forth is a plan or method which, taken with the injunctive 
provisions hereinafter set forth, will dissolve the combination 
heretofore adjudged to be illegal in this cause, and will re- 
create out of the elements now composing it a new condition 
whieh will be honestly in harmony with, and not repugnant 
to, the law, and without umiecessary injury to the public or 
the rights of private property. 

It is further ordered, adjudged, and decreed that the said 
plan as hereinabove set forth be, and it is hereby, approved 
by this court, and the defendants herein are respectively 
directed to proceed forthwith to carry the same into effect. 

The necessities of the situation in the judgment of this 
court requiring the extension of the period for carrying into 
execution said plan to a further time not to exceed 60 days 
from December 30, 1911. 

It is further ordered, adjudged and decreed that the de- 
fendants be allowed until February 28, 1912, to carry said 
plan into execution. 

It is further ordered, adjudged, and decreed that the de- 
fendants, their officers, directors^ servants, agents, and em- 
ployees be, and they are hereby, severally enjoined and 
resumed as follows: 

From continuing or carrying into further effect the ^m- 
bination adjudged illegal in this cause, and from entering 
into or forming any like combination or conspiracy the 
effect of which is or will be to restrain commerce in tobabco 
or its products or in articles used in connection with the 
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manufacture and trade in tobacco and its products, among 
the States or in the Territories or with foreign nations, or 
to prolong the unlawful monopoly of such commerce obtained 
and possessed by the defendants, as adjudged herein in viola- 
ti<m of the act of Congress approved July 2, 1890, either: 

1. By causing the conveyance of the factories, plants, 
brands or business of any of the 14 corporatims among 
which the properties and businesses now in the combination 
are to be distributed, to- wit: The American Tobacco Com- 
pany, Liggett & Myers Tobacco Company, P. Lorillard 
Company, American Snuff Company, George W. Helme 
Company, Weyman-Bruton Company, R. J, Reynolds To- 
bacco Company, British-American Tobacco Company, Lim- 
ited, Porto Rican- American Tobacco Company, MacAndrews 
& Forbes Company, J. S. Young Company, The Conley Foil 
Company, The Johnson Tin Foil & Metal Company and 
United. Cigar Stores Company, to any other of said corpora- 
tions; by placing the stocks of any one or more of said cor- 
porations in the hands of voting trustees or controlling the 
voting power of such stocks by any similar device; or 

2. By making any express or implied agreement or ar- 
rangement together or one with another like those adjudged 
illegal in this cause, relative to the control or management 
of any of said 14 corporations, or the price or terms of pur- 
chase, or of sale, of tobacco or any of its products, or the 
supplies or other products dealt with in connection with the 
tobacco business, or relative to the purchase, sale transporta- 
tion or manufacture of tobacco, or its products or supplies 
or other products dealt with as aforesaid, by any of the 
parties hereto, which will have a like effect in restraint of 
commerce among the States, in the Territories and with for- 
eign nations to that of the combination, the operation of 
which is enjoined in this cause; or by making any agreement 
or arrangement of any kind with any other of such corpora- 
tions under whidi trade or business is apportioned between 
such corporations, in respect either to customers or localities. 

8. By any of said 14 corporations retaining or employing 
the same clerical wganization, or keeping the same office or 
offices, as any other of said corporations. / 
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4. By any of said 14 oorporatioiis retaining or hdding 
capital stock in any other corporation any part of whose 
stock is also retained and held by any other of said corpora- 
tions; provided, however, that this prcdiibition shall not ap- 
ply to the holding by the Porto Bican-American Tobacco 
Company and American Cigar Company of stock in Porto 
Bican Leaf Tobacco Company, nor shall it apply to the 
holding of stock of the National Snuff Company, Limited, by 
'Weyman-Bruton Company and British-American Tobacco 
Company, Limited. 

5. By any of said 14 corporations doing business directly 
or indirectly under any other than its own corporate name or 
toe name of a subsidiary corporation controlled by it; pro- 
vided, however, that in case of a subsidiary corporation toe 
controlling corporation shall cause the products of sudi sub- 
sidiary corporation which are sold in the United States to 
bear the name of the manufacturer, to bear also a statement 
indicating the fact of such control. 

6. By any of said 14 corporations refusing to sell to any 
jobber any brand of any tobacco product manufactured by it 
except upon condition that such jobber shall purchase from 
toe vendor some other brand or product also manufactured 
and sold by it; provided, however, that this prohibition shall 
not be construed to apply to what are known as “ combination 
orders ” under which sfnne brand or product may be offered 
to a jobber or dealer at a reduced price on condition that he 
purchase a given quantity of some other brand or product. 

It is further ordered, adjudged and decreed that during 
a period of five years from toe date hereof, each of said 
14 corporations hereinbefore named, its officers, directors, 
agents, servants and employees, are hereby enjoined and 
restrained as follows: 

1. None of the said 14 corporations shall have any (ffilcer 
or director who is also an officer or director in any other of 
said corporations. 

2. None of said 14 corporations shall retain or employ toe 
same agent or agents for toe purchase in the United States 
of tobacco leaf or ‘other raw material, or for the sale in toe 
United States of tobacco or other products, as that of any 
other of said corporations. 
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8. None of said 14 corporations shall directly or indirectly 
acquire any stock in any other of said corporations, or pur- 
diase or acquire any of the factories, plants, brands or busi* 
ness of any other of said corporations, or make loans or 
otherwise extend financial aid to any other of said corpo- 
rations. 

The provisions of this decree shall apply only to trade and 
ccnnmerce in or between the several States and Territories 
and the District of Columbia, and trade and commerce 
between the United States and foreign nations. 

It is further ordered, adjudged and decreed that Britiah- 
American Tobacco Company, Limited, and The Imperial 
Tobacco Company (of Great Britain and Ireland), Lim- 
ited, riiall not act as agent for each other, nor employ a 
common agent, for the purchase of leaf tobacco in the United 
States, and neither of said two companies shall unite with 
any of the said 14 corporations among which the properties 
and businesses now in the combination are to be distributed, 
in the employment of a common agent for the purchase of 
tobacco leaf in the United States. 

It is further ordered, adjudged and decreed that each 
of the 29 individual defendants in this suit be enjoined and 
restrained from at any time within three years from the date 
of this decree, acquiring, owning or holding, directly or in- 
directly, any stock, or any legal or equitable interest in any 
stock in any one of said 14 corporations, excepting British- 
American Tobacco Company, Limited, in excess of the 
amount to which he will be entitled imder the provisions of 
the plan when the same shall have been carried out as pro- 
posed as the present owner of the amount of stocks in said 
several companies shown by the affidavits of said several de- 
fendants filed herein on the 16th day of November, 1911; 
provided, however, that any of said defendants may, not- 
withstanding this prohibition, acquire from any other or 
others of said defendants, or in case of death from their 
estates, any of the stock held by such other defendant or 
defendants in any of said corporations. 

It is farther ordered, adjudged and decreed that the new 
companies whose otganixarion is provided for in the phm 
hereinabove set forth, to-wit: L i g gett A Myers Tobacco Com* 
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pany, P. Lorillard Company, G«orge W. Helme Company, 
Weymanr^Bniton Company and J. S. Young Company, s^U, 
after tiieir formation and by appropriate proceedings, be 
made parties defendant to this cause and subject to the pro- 
visions of this decree and bound by the injunctions herein 
granted. 

It is further ordered, adjudged and decreed that any party 
hereto may make application to the court for such orders 
and directions as may be necessary or proper in relation to 
the carrying out of said plan, and the provisions of this 
decree. 

It is further ordered, adjudged and decreed that the costs 
of this action shall be paid by the defendants other than 
R. P. Richardson, Jr., & Company, Incorporated, as to whom 
the suit has heretofore been dismissed, and the payment by 
the defendant The American Tobacco Company of the rea- 
sonable costs and. counsel fees of the committees organized 
for the protection of the 6 per cent bonds, 4 per o«tt bonds 
and preferred stock of The American Tobacco Company, is 
hereby approved. 

It is further ordered, adjudged and decreed that the de- 
fendants The American Tobacco Company, MacAndrews & 
Forbes Company, American Snuff Company, and each of 
them, and their and each of their officers, directors, servants, 
agents, and employees, be severally enjoined and restrained 
as in said plan set forth, from voting stocks, exercising in- 
fluence or control over other companies or gaining possession 
of other companies through the use of securities temporarily 
held by them respectively under said plan in each and every 
case in whidi it is provided in and by the said plan that 
any of said three last named defendants shall be so enjoined. 

It is further ordered, adjudged and decreed that such books 
and papers of the defendants The American Tobacco Com- 
pany and S. Anargyros, or either of them, as relate to the 
«uit of The Ludington Cigarette Machine Company vs. 8. 
A-nmgyroa and The American Tobacco Company^ or the sub- 
ject-matter thereof or any part thereof , be preserved by the 
said defendants respectively unti) after the accounting, if 
,any shall take place in said suit, and said suit idiaU be fini^ 
detwmined and ended. 
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It is farther ordered, adjudged and decreed that jurisdic- 
tion of this cause is retained by this court for the purpose 
of maMng such other and farther orders and decrees, if any, 
as may become necessary for carrying out the mandate of 
the Supreme Court. 

November 16, 191L 

E. Henkt Laooubb, 

Circuit Judge. 
Ar-iman C. COZB, 

Cireuit Judge. 
H. G. Wabd, 

Cirouit Judge. 
Walteb C. Noybs, 

Circuit Judge. 

■ • 

[229] UNITED STATES v, STANDARD SANITARY 
MFG. CO. ET AL.* 

(District Court, E. D. Michigan, S. D. March 8. 1911.) 

[187 Fed. Rep. 229.] 

CUHIITAL Law (5 42)— Immunity.— Act Feb. 25, 1908, c. 765, 82 
Stat. 904 <U. S. Comp. St Supp. 1909, p. 1142), as amended by 
Act June 30, 1900, c. 3920, 84 Stat 798 (U. S. Comp. St Supp. 1909, 
p. 1168), prohibiting prosecution for a transaction concerning which 
accused, in obedience to a subpoena, gives testimony In a proceeding 
under the Anti-Trust Law ,Act July 2, 1890, c. 647, 26 Stat 209 
[U. S. Comp. St 1901, p. 8200]), does not Immunize persons who 
have filed answers under oath In such a proceeding.^ 

The Standard Sanitary Manufacturing Company and 
others being under indictoent, the government demurs to 
pleas of immunity. Pleas overruled. 

See, also, 187 Fed. 232. 

Edivin P. Orosvenor^ Sp. Asst. Atty. Gen., and Fra/nh H. 
Wat8<m^ U. S. Atty. 

Stevenson^ Carpenter and ButzeU^ Nohle^ Jackson and 
Evbbisrdy Lyon and Hunter j and Marita BosetMud^ for de- 
iendaxktBe 

•Vat opluion In equity suit (187 Fed. 282) see post, p. 266. 

For qplalon of Circuit Court, District of Maryland, on the maclts 
(191 Fed. ^), see potl, p. 896. 

^ SyllabQB copyrighted, 1911, by West Pnbllshing Company. 
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PamapK, -District Judge (sitting by designatiim). 

The act of February 25, 1903 (82 St L. 904), as amended 
June 80, 1906 (84 St L 798), provides that no person shall 
be prosecuted for or on account of any transaction concern- 
ing whidi he, in obedience to a subpoena, gives testimony 
under oath, in any proceeding under the so-called Shennan 
act or anti-trust law. 

Before the filing of these indictments, the respondents here 
were made defendants in an equity suit brought by the 
United States, under section 4 of the anti-trust law to enjoin 
the same alleged combination which forms the basis of these 
indictments. The bill did not waive oath to ^e answer, and 
so, in legal effect, demanded a sworn answer. The defend- 
ants did anqyrer under oath. They now claim freedom from 
criminal prosecution, and rely upon the terms of the immu- 
nity statute above recited. 

It is dear that the answers were under oath, and were de- 
manded and given in such a ** proceeding under ” the Anti- 
Trust Act as the immunity statute contemplates. The only 
question is whether these answers constitute “ testimony (or) 
evidence under oath,” or in obedience to a subpoena.” 

[280] It is also clear that the filing of the answer may be 
thought of as something done “ in obedience to a subpoena,” 
because it is required by law as a step following upon the 
issue of a diancery subpoena. 

So, too, it cannot be doubted that an answer under oath 
was, under the old equity practice and in a proper case, evi- 
dence, and often c<mtrolling evidence, upon final disposition 
of an equity suit. 

It follows that, without any distortion of the language into 
grotesque or unknown form or meaning, the respondents can 
make it spell immunity in this case; but it does not follow, 
even under the rules of construction of criminal statutes, that 
respondents must have a favorable, interpretation just be- 
cause such interpretation is possible. The true criterion must 
be the fiiir and reasonable meaning-^e sense in which it is 
probable that Congress used (he chosen words. 

Under the equity practice, an answer is a pleading as is a 
idea or demurrer. This is the primary, and in the typical 
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case ihe only, function of the answer. Under certain condi* 
tions, it took oh a secondary or incidental function, and 
proffered itself as evidence. This was because of the situa- 
tion attendant upon a biU of discovery. Bills of discovery 
are now practically unknown, and it is at least doubtful 
(particularly under this section 4) whether such a bill can 
now be maintained at all without aid from some oth«r 
ground of equity jurisdiction. It is not to be inferred, as 
respondents say, that the individual defendants were joined 
in the equity suit only for the purpose of obtaining dis- 
covery. The reasonable inference is that they were joined 
so as to obtain an effective injunction. 

Bills of discovery being substantially discontinued, the 
resulting evidential character of the answer has practically 
disappeared. Skilled equity counsel remember this his- 
torical, but obsolescent, function of the answer; but probably 
laymen generally, as well as most lawyers in the code states 
and many lawyers in other states, would now be surprised 
to be told that an ** answer ” is ^ testimony.” I cannot think 
that Congress so intended. 

The same condution follows from considering the ** sub- 
poena” subject. The common understanding, I think, of 
“giving testimony in obedience to a subpoena” or “pro- 
ducing evidence in obedience to a subpoena,” would be that 
reference was had to the familiar witnesses’ subpoena, and 
not to the equity summons. The latter meaning is not im- 
possible, but is, to me, strained and unnatural. 

Even if the answer is “evidence,” it is not happily de- 
scribed as “ produced in obedience to ” the subpoena. True, 
the subpoena gives the defendant notice that he must answer, 
but this compulsion comes not from the writ but from the 
rules of the court When the subpoena, with the possible 
aid of contempt proceedings, has produced an appearance, it 
has exhausted its function as a writ 

Further, if an answer may be thought to be filed, “ in 
obedience to” the subpoena and is framed witii evidential 
purpose, its character as evid«aoe is only inchoate. It may 
never b^me evidence. It most be, for 80 days, subject to 
exceptions, and then, if it escapes or survives exoepti<», it 
must wait another 80 days for replication or iot setting 
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down. Only tiien does it get pennanent status. This consid- 
[ 281 ]ention does not seem to be important, but it empha- 
sizes tibe difference between an answer and ordinary ‘‘ testi- 
mony ” or “evidence.” 

It is not conclusive against a plain constructi<m Utat it 
leads to rather absurd results in some oases, but this may 
furnish an additional reason for not adopting an unusual 
meaning. If respondents are right, immunity results from 
a swom answer to a bill not waiving the oath, but it does 
not result from an unsworn answer to the same bill, nor from 
an answer, swom or unsworn, to the same bill containing a 
waiver, nor from a swom plea to the same bill in either form, 
though all these answers and this plea might contain an 
identical disclosure. The injury to defendants is the same in 
eadi supposed case; for an admission can be used against the 
pers(m admitting just as well in one case as in the other. 
It is not likely that immunity was intended to depend on 
whether a pleader omitted to waive an oath, or that it is im- 
portant whether such omission was deliberate or inadvertent. 

I see no significance, helpful to respondents, in the fact 
that in this immuni ty statute reference b made to persons 
who gave testimony, and in the commerce and labor statute 
reference is made to persons who “gave testimony as wit- 
nesses.” Although possible reascms are suggested for a dis- 
tinducm, I see no substantial reason, and I should draw the 
inference that Congress uses the two phrases indiscriminately, 
intending that one should mean the same as the other. 

Itespondents urge that the full right of immunity must be 
maintained, else the government cannot get the information 
necessary to ccmvict. This is true; but it does not aid in 
deciding what this act meana I feel oonfidmt that the con- 
struction I have adopted will not cripple any necessary gov- 
ernmental activity. I have not been able to concnve a case 
where it will be necessary to get information regarding s 
crime by filing a bill and dmanding answer under oath. 

Defendants under such a bill as was filed here are not^ with 
my construction of this inununity statute, in danger of loeiiig 
any ccmstitutional rights. They may absolutely refuse to 
incriminate themselves ly any statement, ly whatever name 
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it. may be called, and with or without oath. It may not be 
pleasant to take this position, but such is the constitutional 
method of preserving a constitutional right. 

There is no difference between the respective pleas of the 
different individual respondents, and, with my view of the 
statute, no difference between the seven different pleas of 
each respondent. In so far as pleas 5, 6, and 7 go beyond 
the first four, they state either legal conclusions, immaterial 
matters, or matters of defense under a general plea of not 
guilty. All the pleas of immunity will be overruled. 


[282] UNITED STATES t;. STANDARD SANITARY 
MFG. CO. ET AL.« 

(Circuit Court, E. D. Peuni^lyania. April 22, 1911.) 

[187 Fed. Bep., 232.] 

(]ot7Bio (8 349) — Mastebs— Jurisdiction — ^Taking Testimony in 
Diffsbent District. — Where an examiner is appointed by the court 
of the district in which the suit is pending, as authorized by equity 
rule 37, to take testimony, he may lawfully discharge his duty in 
another district; the court of that district being authorized to issue 
subpcBuas commanding persons residing within the district to appear 
and testify before such examiner or master.^ 

[Ed. Note. — For other cases, see Courts, Dec. Dig. 9 349.] 

Courts (§ 349) — Masters — Jurisdiction — ^Taking Testimony in 
Different District. — ^Where a master is appointed to take testi- 
mony in the district in which a suit is pending, and proceeds to take 
testimony in another district, persons living in the latter district 
whose legal domicile is elsewhere, may be compelled to appear, and 
any person founa in such district, who answers a subpoena and 
appears before the examiner, may be lawfully examined. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. I 349.] 

Courts (S 849) — ^Examination Before Master — Coercing Witness-^ 
Materiality of Testimony. — ^Where witnesses appear before a 
master taking testimony in a district other than that in which he 
was appointed, and on his refusing to answer questions an appli- 
cation is made to the court of such district to coerce the witness, it 
is the duty of such Judge to compel the production of the evidence^ 

. "I, ' ■ ■ ■ ' — . 

*]r6r la Criminal Case (187 Fed. 229) see ante, p. .261. 

tin (pinion iof drcolt Court! District of Maryiand (l!91 Fed. 
see post, p. 88S. 

tJlyMalraa cenyiii^ted. 18U, by West PnblisldBs Company. 
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elthooeh the Judge deems it Ineompetmit irreleyent or Immaterial, 
unless the witness or the evidence is privileged, or it clearly and 
affirmatively appears that it cannot be competmit, material, or rele- 
vant and that it would be an abuse of process to compel its 
production. 

[Bd. Note.— For other cases, see Courts, Dec. Dig. I 849.] 
CaiMziiAL Law (I 42)— Imhunitt— Pbivxlbqb as Witness — SH miCAN 
Ahti-Tbust Act — Statutes — Gonbtbuction. — ^The Sherman Act 
(Act Cong. Feb. 25, 1903, c. 755, 32 Stat 904 [U. S. Comp. St Supp. 
1909, p. 1142]), as amended by Act June 30» 1906, c. 3920, 34 Stat 
798 (U. S. Comp. St Supp. 1909, p. 1168), provides that for the 
enforcement of the provisions of the act a specified sum was appro- 
priated to employ special counsel to conduct proceedings, suitA and 
prosecutions thereunder, provided that no person shall be prose- 
cuted or subjected to any penalty or forfeiture for or on account 
of any transaction, matter, or thing concerning which he might 
testily in any proceeding, suit, or prosecution under the act, etc. 
HM that, though the act applies to witnesses, whether called in a 
criminal or a civil suit, it did not extend immunity to witnesses 
called by the defense in a civil suit to restrain alleged violations of 
the act, especially to defendants called by co^efendants, the effect 
of which would be to render the statute abortive. 

[Bd. Note.— For other cases, see Criminal Law, Dec. Dig. I 42.] 

Suit by the United States against the Standard Sanitary 
Manufacturing Company and others to restrain the continu- 
ance of certain allied conspiracies and agreements in re- 
straint of interstate commerce in sanitary enameled iron 
ware. On motion of the Colwell Lead Company and others 
to compel their co-defendants, Max Goebel and certain others, 
to answer questions. Denied. 

See, also, 187 Fed. 229. 

[288] Edwin P. Groevenovy Sp. Asst. At<y. Gen., and 
George W, Wickershamj Atty. Gen., for the United Statea 
Bobert B. Honeymm, for defendant Colwell Lead Co, 
Herbert Noble^ for defendant witnesses. 

HiUary C. Meseimer^ for McCrum and Gates. 

Holland, District Judge. 

This is a motion by defendants Colwell Lead Company, 
Jesse T, Duryea, and Bert O. Tilden to compd co-defendants 
Max Goebel, Lloyd G. McCrum, Howard T. Gates, Francis 
J. Torrance, and Theodore Ahrens to answer certain qoss- 
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ti<m& Hie motion is made in a suit in equity, instituted at 
Baltimore July- 21, 1910, in the Circuit Court of the United 
States for the District of Maryland, and brou^t under sec* 
ticm 4 of the Sherman Anti-Trust Act, to restrain the oon> 
tinuance of certain .alleged conspiracies and agreonents in 
restraint of interstate trade and commerce in sanitary enam- 
eled ironware. 

There are about 34 individuals and 16 corporations defend- 
ants in this suit. The same individuals and corporations, 
charged with having combined and conspired in restraint of 
interstate trade in sanitary enameled ironware, were indicted 
on December 7, 1910, by the federal grand jury for the 
eastern district of Michigan. The indictments and the bill in 
equity relate to the same matters and transactions. 

Ih the Baltimore suit, in which this motion arose, a special 
examiner was appointed by the court October 22, 1910, by 
agreement, “to take and report to the court the evidence 
adduced or offered by the petitioner and the defendants, re- 
spectively, with full authority as such special examiner ac- 
cording to the rules and practice in such case made and 
provided.” The order further provides “ that said examiner 
may, upon application of any of the parties, hold such hear- 
ings and receive testimony in behalf of any party, at such 
time and such place without the district of Maryland as he 
may designate and appoint”; due notice being required. 
The ordw sdso provides “that the respective parties may 
from time to time agree as to the time and place of taking 
proofs outside of the district of Maryland.” 

The government completed the taking of its testimony on 
December 21, 1910, and on February 14, 1911, the defendants 
omnmenced the taking of testimony, and there have been 
haarings from time to time for this purpose. 

The defense of the Colwell Lead Company, Duryea, and 
Tilden, set up their answer to tiie bill, upon which they 
now rdy, is, in the main, identical with that of the other 
defendants. There are, however, some minor differences, 
affecting particularly the manner of doing business 1^ tiie 
cmnpany ; and it insists that there is a necesmty for it to call 
the other defendants to prove these allegatimis. The oom^ 

958250— VOL 4_jy 
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paay, Mr. Dinyea, and Mr. TUden are represented in this 
motion by separate counsel; and the question here inTolved 
arose <m April 4 at a hearing in Philadelphia, called by their 
coujiseL The testun<my was bmng taken by the examiner 
appointed by the Maryland court. Subpoenas had duly issued 
this court, and five witnesses were put upon the stand, 
each one of whom is a defendant in the criminal [284] pro- 
ceeding and in the bill in this case. None of these witnesses 
objected to appearing as such before tiie examiner at Hiila- 
delphia, and no objection to the taking of testimony was 
made by the witnesses themselves or the government until 
after they had refused to answer. All of them reside at 
p<^ts more than 100 miles from the district of Maryland, 
although none reside in this district They, however, ap- 
peared in answer to a subpoena before the examiner at a place 
agreed upon by the parties, and refused to answer certain 
questions put to them by counsel for the Colwell Lead Com- 
pany, upon the ground that their answers might incriminate 
them. Thereupon counsel for the company moved this court 
to compel them to answer, and the government contends that 
this court has'no jurisdiction to entertain this motion, because 
none of the witnesses reside in this district 
From the statment in the government’s brief, I take it that 
the taking of testimony at Philadelphia before the examiner, 
on the 4th day of April, had been agreed upon by the govern- 
ment and counsel for the company; and from the affidavit 
filed Iqr the latter’s counsel it appears that the names and the 
places of residence of the witnesses to be examined on behalf 
of the company at the meeting were given to the As«ig»aT>t 
Attorney General a day or more before, so that the govern- 
ment was in possession of the information as to the legal 
domicile of the witnesses to be examined, and was also in- 
formed that the testimony of these witnesses would be fatlrai i 
before the examiner at this meeting. The government ap- 
peared, but raised no objection to the examination of t hese 
writeesses here upcm the ground that the legal residence of the 
mepective witnesses w:as without this district 
^ It has been determined that the appointment of a master 
oy m pwnine r by the court of the district where the miit ip 
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pending, under the sixty-seTenihi rule in equity, to take testi- 
mony, may lawfully discharge this duty in anotiler district, 
and that the court in the latter district.is empowered to issue 
subpoenas commanding persons residing in the district to 
appear and testify before such examiner or master. In re 
Steward (G. C.) 29 Fed. 813; Bose’s Code of Fed. Procedure, 
§ 1087b; Johnson Steel Street RaSL Co. v. North Branch 
Steel Co. (C. C.) 48 Fed. 191; WhUe v. Toledo^ etc., Co.^ 79 
Fed. 134, 185, 24 C. C. A. 467. 

2. Persons who are living in Uie latter district, whose legal 
domicile is elsewhere, can be compelled to appear {In re 
Steward^ supra) ^ and any person found in the latter district 
who answers a subpoena and appears before the examiner, 
may be lawfully examined {Blood v. Motrin [C. C.] 140 Fed. 
918; Mutual Ben. Life Ins. Co. v. Bohison, 68 Fed. 782, 
7 C. C. A. 444, 22 L. R. A. 325). 

If the witnesses were lawfully examined here, this would 
be the proper tribunal to entertain this motion; but it is 
further urged by the government that, even if this court can 
properly consider the motion, the witnesses should not be re- 
quired to answer, because the questions put to them by coun- 
sel for the Colwell Lead Company, which they have refused 
to answer, are neither relevant nor material. 

8. It is urged that the amended answer of the company, 
Duiyea, and Tilden sets op no separate defense from that of 
the other defend[285]ants, except in minor details, in sup- 
port of which the questions put to the witnesses were not at 
all relevant or material; but this, we think, is not a matter 
into which this court may inquire. 

" It la not the duty of an auxiliary court or Judge, within whose 
jurisdiction testimony Is being taken in a suit pending in the court 
of another district, to consider or determine the competency, mate* 
rlality, or reierancy of the evidence which one of the parties seeks 
to elicit. It Is the duty of such a court or judge to compel the pro- 
duction of the evidence, although the judge deems It incompetent. 
Irrelevant, or Immaterial, unless the witness or the evidence is privi- 
leged, or It dearly and affirmatively appears that fbe evidence souiffit 
cannot possibly be competmt, material, or relevant, and ■that It 
wpnld be an abuse of the process of the court to compel Its produc- 
tion.’' Blease v. ChuUngton, 02 U. S. 1, 28 L. Ed. 621; Dovoftae Ufg. 
Co. V. Loohren, 148 Fed. 2U [T4 a a A. 841]. 
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Having oonduded that the teetamony offered does not so 
dearly and aflinnativdy appear to be inrelevaut and immate- 
rial as to vrarrant its exdnsion, and that the motion is prop- 
erly entertained by this court, it follows that, if the witnesses 
are entitled to an immunity from prosecution under the act 
of Congress of February 25, 1908 (82 Stat. 904, c. 765 [U. S. 
Comp. St. Supp. 1909, p. 1142]), and its supplement (Act 
June 80, 1906, c. 8920, 84 Stat. 798 [U. S. Comp. St. Supp. 
1909, p. 1168]), they will be compelled to answer, notwith- 
standing they have claimed their privilege of silmice under 
tiie provisions of the fifth amendment to the Constitution. 

The Colwell Lead Company insists that the testimony of 
these witnesses is important in support of its defense. The 
government, however, contends: 

" That not one of these uaesttone Is material to the defense of the 
company, or of Mr. Dnryea or Mr. Tllden, but that each of the qaes 
tlona Is addressed to the witness defendant tor the sole purpose of 
having him incriminate himself and thereby gain Immnnlly.*' 

Acoordingd7) the Assistant Attorney General, for the gov- 
ernment, notified each witness, as he was called, that as the 
transactions being inquired into in this civil suit are the 
same transactions which are the subject of the Detroit in- 
dictments, it was probable that anything he (the witness) 
mig^t say, which would be material, would incriminate him. 
He was accordingly advised that, relying upon tiie fifth 
amendment, he might refuse to answer questions upon these 
matters. He was further advised that, if he did answer, he 
would waive his constitutional privilege, and would gain no 
immunity thereby, and that, if counsel insisted that he an- 
swer, he should refuse until the court ordered him to do so. 
Thereupon the several defendants answered certain questiims, 
but refused to answer others, and this proceeding is to deter- 
mine whether they shall be ordered by the court to answer 
8U<h other questions. 

4. The immunity statutes which are pertinent ate those 
enacted for the enf orcemoat of the provision of the Sherman 
A(A Th^ are the act of February 26, 1906, and the amend- 
ment of June 80, 1906. The Supreme Court held in Sate t. 
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201 U. S. 4S, 26 Sup. Ct. 870, 60 L. Ed. 662, that 
the language of the act of February 1908, is sufficiently 
broad to give inununity to a witn^ sununoned on bO' 
[886]half of the government, and that a witness so called is 
obliged to answer. The only question, therefore, involved 
in this case, is whether the immunity provision under consid- 
eration applies to these witnesses called by a defendant If 
the act extends immunity to th^, they must answer. They 
will not be permitted to claim their constitutional privilege 
of silence. Brovin v. Walher^ 161 U. S. 691, 16 Sup. Ct. 644, 
40 L. Ed. 819. Was it, then, the intention of Congress, in 
enacting this immunity legislation for the purpose of enforc- 
ing the Sherman Act, to extend its provisions to include 
witnesses called by the defense in any proceeding, suit, or 
prosecution under the act? Omitting all the parts of the 
immuni ty legislation, except that with which we are con- 
cerned in this case, it reads as follows: 

‘*That for the enforcemoit of the provlaloiis of the act mtltled 
« • * ‘An act to protect trade and conunerce against unlawful re- 
straints and monopolies,’ * * * the sum of |600,000 * * * is 
herd )7 appropriated * * * to employ qpedal counsel * * • 
to conduct proceedings, suits and prosecutions under said act, • • * 
provided that no person shall be prosecuted or be subjected to any pmi- 
alty or forfeiture for or on account of any transaction, mattor or 
thing concerning which he may testify in any proceeding, suit or prose- 
cution under said act * * * And the ammidment enacted June 
aoth, 1906, provides that immunity shall extend only to a natural pw- 
son, who, in obedience to a subpoena, gives testimony under oath or 
produces evldoice, documentary or otherwise, under oath.” 

It is unnecessary, in disposing of this motion, to inquire 
into the question as to whether Congress intended to restrict 
the provisions of the act to give immunity only to witnesses 
called by the govemmmit. The question here is whether or 
not Congress intended to give immunity from prosecution 
under the Sherman Act to persons who are defendants in 
suits and prosecutions instituted ty the government who are 
called as witnesses by their co-defendants. Such a construc- 
tion of the act of 1908 and its amendment would result in 
practically wiping out the criminal provisions of the Sher- 
man Act 
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The main issue in the bill filed under section 4 of the act is 
the criminal fact upon which the indictments are founded 
under section 1. If the immunity can be daimed in a civil 
proceeding under the act, thme seems to be no reason why it 
may not be claimed in a criminal proceeding for the same 
cause of action. If these defendants can be called by their 
co-defendants as witnesses in a civil suit, they can be called by 
their co-defendants as witnesses in the pending criminal pros- 
ecution. Any witness to which the act extends the immunity 
can be called in a criminal or a civil suit. There is no ques- 
ti<ni but that any witness called by the government in a 
civil suit can as well be called in a criminal proceeding and 
compelled to answer. Equally true would it be that any 
other party’s immuned witnesses (if there are any under the 
act) could be called in either a dvil or criminal proceeding 
and receive immunity. 

If, then, it was the intention of Congress to permit de- 
fendants to call eadi other and give them immunity, it is 
clear that the power to do so extended as well to civil pro- 
ceedings as to criminal prosecutions. Was such the inten- 
tion? If it was, it enables a defendant in either a civil suit 
or criminal prosecution under the act to be called as a witness 
for a co-defendant, and thereby become immuned against 
[287] the conviction under the indictment, and each de- 
fendant could call the other, until they brought about an im- 
munity of all the defendants in the indictment. It would 
follow that no conviction under the act could in any case be 
had, because the trial of the offenders would simply afford 
them the oppcutunity of calling each other as witnesses, and 
the result of the trial would be an expensive performance 
on the part of the government to enable the defendants to 
secure imm unity. Such a construction, leading to the absurd 
and unreasonable results indicated, cannot, under the author- 
ities, be adopted by this court, when the statute is susceptible 
of a rational construction, such as will enable a proper ahd 
effective enforcement of all the provudons of the act 

Bnt, aside from the absurd results flovring from such a con* 
strucUcm, the language of this immunity statute would ipdi- 
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cate that Congress did not intend the act diould receire the 
construction placed up<Hi it by counsel for the Colwell Lead 
Ccunpany. It opens with a statement Uiat the enactment is 
” for the enforcemoit of the provisions ” of the Sherman Act, 
among other acts mentioned in the enacting clause, and there 
is an appropriation made for the purpose of enabling the 
Attorney General ** to conduct proceedings, suits and prose- 
cutions ” under the Sherman Act and the other acts; and in 
order that the provisions of these acts may be enforced, there 
is a proviso granting immunity to certain persons against 
prosecution “ on account of anything concerning which they 
may testify • • • in any proceeding, suit or prosecu- 
tion ” under these acts. The primary object apparently for 
the enactment of this legislation was “ the enforcement of 
the provisions of the Sherman Anti-Trust Act,” together 
with the others mentioned; but there is nothing to indicate 
that it was the intention of the makers of the law to extend 
the privilege of immunity to witnesses called by the defense, 
especially defendants called by co-defendants in a suit insti- 
tuted by the government. It was not for the purpose of aid- 
ing the defense in ^ proceedings, suits or prosecutions ” un- 
der the act, but for the purpose of “enforcing the provi- 
sions ” of the acts, that the inununity clause was created. 

Failing to find any warrant in the language used by Con- 
gress for the construction insisted upon by the Colwell Lead 
Company, and in view of the unreasonable and absurd re- 
sults which would be brought about by such a view of the 
enactment, it is our duty, as was said in Beg v. Skeen, 8 
Cox’s Criminal Cases, 143, to put that construction on the 
language of the act whi<di will make it effectual, and not 
make it abortive. 

We hold that it was not the intention of Congress, in pass- 
ing the immunity act for the enforcement of the provitions 
of the Sherman law, either in civil or criminal proceedings, 
to extend immunit y to defendants called as witnesses by co- 
defendants to testify in the latter’s b^alf, so that the motion 
to compel the witnesses to answer the questions is ovteruled. 
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16881 LAWLOR ET AL t;. LOEWE ET AL* 

(drcait Court of Appeals, Second Clreait, April 10, 1011. Petitloii 
for Rehearing, May 8, 1011.) 

[187 Fed. Rep. 622.] 

MoiroFOXJiis (I 12)— CtoMBiiTATioif iir RssTaAiNT or IimnisTATE Oom- 
iciBOB — ^Boycott. — If It be shown that Indivldnals hare combined 
together to induce a manufacturer engaged in interstate commerce 
to conduct his business as they wish, and upon his. refusal further 
combine not only to prevent him from manufhcturing articles in- 
twded for interstate commerce, but also to prevent his vendees in 
other states from reselling the articles which they had Imported 
from the state of manufacture, or from further negotiating for the 
purchase and Intertransportation of such articles, the combiners in- 
tending thereby to destroy or obstruct an existing interstate traffic, 
such combination of individuals must be held to have essentially 
obstructed the free flow of commerce between the states, and is in 
violation of Anti-Trust Act of July 2, 1890, c. 647, 26 Stat. 209 
(U. S. Comp. St 1901, p. 3200), and when such obstruction is shown 
to have brought about an injury to a person’s business, damages 
may be recovered, although the impelling motive of the combination 
was an effort to better the condition of the combiners, which, except 
for the anti-trust act might be proper and lawful.^ 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. S 12.] 

Tsade Unions (i 4) — ^Agents or Labob Obqanization — ^Liabiutt or 
Mxhbebs roB Unlawful Acts. — A clause in the constitution of a 
labor organization whlph provides that certain of its officers shall 
use all the means in their power *’ to bring nonunion shops into the 
trade, does not necessarily imply that these officers shall use other 
than lawful means, and the fact alone that a member contributes 
money to the support of the organization does not make him respon- 
sible as a principal for unlawful acts of the officers or their agents, 
but in order that his contributions shall have such effect something 
more must be shovm, as that unlawful means had been so frequently 
used with the express or tacit approval of the association Umt its 
agents were warranted in assuming that they might use such means, 
and that the associa[528]tlon and its individual members would 
approve or tolerate such use, whenever the end sought to be attained 
might be best attained therri>y. 

[Bd. Note.— For other caseii^ see Trade Unions, Dec. Dig. 1 4,] 

* For former opinions in this case, see (148 Fed. R^., 024) YfAi 8, 
p. 41; (208 U. S., 274), vol. 8, p. 824. 

4 Syilabos copyrighted, 1911, by West Publishing Oompany. 
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bCoNiHPouni (f 28 )^Aotioii worn Damaobb Aqaihst Ooicbznatxov nr 
Bmtbaiiit of Inikbstatb OoMicEBCs— Questions fob Jubt.— In sn 
action to charge defendants, as members of varlons local unions 
of a labor organisation, with liability for acts of agaits of Qie 
organization on the ground of a combination in restraint of inter- 
state commerce in violation of Anti-Trust Act of July 2, 1890, c, M7, 
i 1, 26 Stat 200 (U. S. Comp. St 1901, p. 3200), where there was 
conflicting testimony as to their knowledge of such acts and other 
evidence from which inferences must be drawn, the question of 
liability was for the jury, and it was error to withdraw such ques- 
tion from them and to submit only the question of damages. 

[Ed. Note. — ^For other cases, see Monopolies^ Dec. Dig. { 28.] 
Tbadb Unions (( 9) — ^Action to Chabgb Pbinoipal fob Acts or 
Agent — Evidenob. — In an action to charge members of a labor or- 
ganization Individually with liability because of alleged unlawful 
acts of agents sent out by the organization, evidence that defendants 
paid dues to the organization after service of the complaint is not 
competent either as showing ratiflcatlon by defendants of the acts 
of such agents or that such acts were authorized when committed. 

[Ed, Note.— For other cases, see Trade Unions, Dec. Dig. I 9.] 
Evidenob (( 817) — ^Heabsat. — In an action by a manufacturer doing 
an Interstate business a^inst members of a labor organization to 
charge them with liability under Anti-Trust Act of July 2, 1890, 
c. 647, I 7, 26 Stat. 210 (U. S. Comp. St 1901, p. 8202), one of the 
violations of the act charged being that defendants combined to 
prevent customers of plaintiff in other states from buying his goods 
by meftns of threats or boycott etc. testimony of plaintiff’s salesmen 
that customers told them of such threats, made by persons claiming 
to represent defendant organization, was incompetent as hearsay. 

[Ed. Note. — ^For other cases, see Evidence, Cent Dig. I§ 1174- 
1200; Dee. Dig. I 817.] 

In Error to the CSrcuit Court of the United States for the 
District of Connecticut 

Action at law by D. E. Loewe and others a^inst Martin 
Lawlor and others. Judgment for plaintiffs, and defendants 
bring error. Beversed. 

This cause, an action for damages under the anti-trust 
act, comes here upon writ of error to review a judgment of 
the Circuit Court, District of Connecticut, for $2824240.18 
in favor of defendants in error, who were plaintiffs below. 
The verdict on which this judgment was entered was prac- 
tically directed by the coi:^, who left to the jury merely 
the matter of damages, as the ^^only question with which 
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th^ could properly concern themselTes.” The jury Booceoed 
the damages at $74,000, whidi amount the court trebled. 

AUon B. ParheTy F. L. MvlhoUcmdy and John K. Beaehy 
for plaintiffs in error. 

WcAter G. MorrUt and Daniel Daoenforty for defendants 
in errOT. 

Before Laoombb, Coxx, and Notxs, Circuit Judges. 

[524] Laooubb, Circuit Judge. 

1. The complaint is printed in full, and the cause of action 
thoroughly discussed in Loewe v. Lawlory 208 U. S. 274, 
26 Sup. Ct. 301, 62 L. Ed. 488, where the demurrer to the 
complaint was disposed of. Beference to that opinion suffi- 
dently indicates the issues involved on the trial. The de- 
cision also has fixed the law of this case. It is needless to 
inquire whether boycotts generally,- or this particular va- 
riety of boycott, are or are not unlawful at common law, or 
under the statutes of some particular state. If it be shown 
that individuals have combined together to induce a manu- 
facturer engaged in interstate commerce to conduct his busi- 
ness as they wish, and, upon his refusal, further combine not 
only to prevent him from manufacturing articles intended 
for interstate commerce, but also to prevent his vendees in 
other states from re-selling the articles which they had im- 
ported from the state of manufacture or from further nego- 
tiating for the purchase and intertransportation of such 
articles, the combiners intending thereby to destr<7 or ob- 
struct an existing interstate traffic, sudi combination of in- 
dividuals must be held to have essentially obstructed the free 
flow of conuneroe between the states. A combination to ef- 
feob such an obstruction is a violation of the Anti-Trust Act 
(act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Cmnp. St. 1901, 
p. 8200] ) ; and when sudi obstruction is shown to have 
brought about an injury to a person’s business, recovery may 
be hedi Although the impelling motive of the combinatUm 
was an effort to better the condition of the combiners, whi<ffi 
except for the Anti-Trust Act might be proper and lawful 
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Of tbe facts, conceded by demurrer, wbidi were relied 
upon in the formw decision^ the following are fully proved 
by competent evidence in the record now before us : Plaintiffs 
were manufacturers of hats in Danbury, Oonn., and had an 
interstate trade with customers in different stat^ which was 
very mudb the larger percentage of their businesa The com- 
bination of individuals known as the United Hatters of 
North America, numbering several thousand members, were 
combined with other labor unions into another association 
known as the American Federation of Labor, numbering 
more than a million members, scattered all over the United 
States. The United Hatters undertook to unionize the dif- 
ferent factories in which their members worked. In some 
instances the owners thereof at first refused to unionize thdr 
factories. Thereupon the United Hatters declared a union 
war against them and missionaries purporting to represent 
the combination visited customers of such recalcitrant owners 
in different states, and told them that unless they ceased to 
handle such goods, the affiliated unions would refrain from 
patronizing them. As a result thereof some of those who 
had at first refused yielded and unionized their factories. 
Plaintiffs were interviewed by some officers and members of ■ 
a hatters’ union, and after some discussion as to the advan- 
tages and disadvantages of unionizing their factory refused 
to do so. Thereupon a strike was caUed which took all union 
men out of plaintiffs’ factory. Subsequently missionaries 
representing themselves as coming on behalf of the United 
Hatters visited customers of plaintiffs in other states. To 
some of these customers they stated that [ 626 ] unless th^ 
would cancel any orders they had given for plaintiffs’ goods, 
and would agree to discontinue buying from plaintiffs in 
the future, their (the customers’) factories would be tied 
up and the men called out.” To otliers they stated that if 
they continued business with plaintiffs they (the mission- 
aries) would ** call on their own customers and endeavor to 
prevent their using their goods”; i. e., the goods offwed 
for Side by the ^person interviewed. To others they stated 
that unless th^ ceased to deal in plaintiffs’ goods they 
** Would be boycotted,” or “ would be put on the unfair list” 
Some of the customers of plaintiffs who were thus inter- 
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Tiewed peas^ to nisln further puidiasies of Loowe hati be- 
cause of statements made to them at these interviaws. 

Hie first assignment of error, which challenges attention 
on this appeal and which is discussed at the outset of defend- 
ants* brief, is the action of the trial judge in taking the case 
from the jury and himself deciding every question except 
the amount of damages. Defendants cmitrad that in so 
doing “ the trial court assumed the function of a jury in pass- 
ing upon the credibility of witnesses and weig^iing conflicting 
testimony.” We think this assignment of error is well taken 
for these reasons : The defendants are all members of a volun- 
tary association or trade union of journeymen hatters, known 
as the United Hatters of North America, induding more 
than 9,000 journeymen hatters residing in different states 
of the United States or in Canada. Defendants are members 
of various local unions of this assodation in the state of Con- 
necticut, and each of them has paid dues continuously to his 
local uni<m for some years prior to September, 1903, &e date 
this suit was commenced. These dues were both local and 
national — a certain percentage of the member’s wages for 
each purpose. Both had to be paid ; as the seoretary of the 
Danbury local expressed it, ** we wouldn’t accept one if he 
didn’t pay the other.” This money has been, in part at least, 
disbursed in paying the various officers of the local and of the 
genwal unions and . in paying the various agents or mis- 
sionaries who have been engaged in carrying out the objects 
of the association, which included the extendon of the union, 
the increasing of a demand for goods bearing the union label 
and the so-called unionizing of factories. These objects of 
course could be promoted by methods entirely lawful and 
proper, or by methods which were unlawful and improper, 
or which were of such a character as to constitute a combina- 
tion in restraint of interstate trade within the meaning of 
the Anti-Trust Act In 1896 the United Hatters of Nmth 
America affiliated with the American Federation of Labcw, 
its officers on its behalf pledging its members individuaBy 
and collectively to be governed by the constitution, rulesand 
usages of the federation. Since then delegates to the conven-. 
tions of the federation have been eleeted by o refetendnin 
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▼oto of tire United Hsttera pursoant to the Hatters’ oonstita- 
tion, and also a delegate from the Connecticut State Federa- 
tion with which all the local unions to which defendants 
belong were affiliated. Many of the defendants and of other 
members of the United Hatters have- supported the activitiee 
[6S6] of the United Hatters and contributed to the support 
of &e American Federation of Labor. 

2. It has been argued here that the mere fact that any indi- 
vidual defendant was a member of and contributed money 
to the treasury of the United Hatters’ Association made him 
the principal of any and all agents who might be employed 
its officers in carrying out the objects of the association, 
and responsible as principal if such agents used illegal meth- 
ods or caused illegal methods to be used in undertaking to 
carry out those objects. We cannot assent to this proposi- 
tion. The clause of the constitution of the United Hatters 
which provides that certain of its officers “ shall use all the 
means in their power to bring such shops (L e., non-union 
shops) into the trade ” does not necessarily imply that these 
(^cers diall use other than lawful means to accomplish such 
object. Surely the fact that an individual joins an associa- 
tion having such a clause in its constitution cannot be taken 
as expressing assent by him to the perpetration of arson or 
murdw. Something more must be shown, as, for instance, 
that with the knowledge of the members unlawful means 
had been so frequently used with the express or tadt ap- 
proval of the assodation, that its agents were warranted in 
assuming that they might use such unlawful means in the 
future, that the assodation and its individual mmnbers would 
approve or tolmrate sudi use whenever the end sought to be 
obtained mig|it be best obtained thereby. 

8. Plaintiffs, however, did ntrt ^t their case on this bald 
propomtion of nieinberdiip and payment of dues. There is 
a Tnpwa of testimony in the case covering a history of the 
activities of the United Hatters and of the American Feder- 
ation and of their various officers, agents, and missionaries 
f<xr a series of years, tending to show what methods had beoa 
employed, what the various organizatimre thought of sudi 
melhods, and what it might be expected by any man of (he 
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most <Hrdiiiaiy intelligMioe would be done wheneyer <rfken 
and missionaries undertook to unionize any particular fac- 
tory. literature, published by the associations and laid be* 
fore their m^bers in issues suffident to liable every one to 
familiarize himself with what was going on, was put in evi- 
dence. On the other hand, most of the defendants — 176 of 
them — ^testified, either on the stand or under stipulation be- 
tween counsel, that they had never hdd office in any local 
or national union and were never delegates to any conven- 
tion; that they had no information of any trouble in the 
Loewe factory until after the men were called; that they 
were not regular readers of the Hatter’s Journal, and did not 
remember reading anything therein about the factories that 
were unionized before the Loewe campaign opened ; that they 
had no knowledge of the methods which were employed to 
coniiBtrsin manufacturers to unionize their shops. Wi& this 
evidooce in there was a conflict of testimony as to a» vital 
issue in the case. The other testimony was of such a diarac- 
tw and there was such a mass of it — minutes, resolutions, 
reports, proclamations, printed discussions, etc. — that the 
jury might have discredited defendants’ protestations of 
ignorance, but, tince they had made such protestations 
[6S7] under oath, they were entitled to have the question of 
their credibility determined, not by the court, but by the 
jury. 

Some of the defendants were officers of local unions; some 
of them did not testify, but in the various chains of proof 
which were relied upon to establish the relation of principal 
and agent between local unions in Connecticut and indi- 
viduals, not members of these local unions, who annoimced 
themselves as missionaries of union hatters in distant states, 
there are some links which are proved not directly but as 
inferences from established facts. Different inferaxces wwe 
at least possible, and in a case of this sort, where conspiracy 
to do an unlawful act is charged, it tiiould be left to the 
jury to say which inference shall be drawn. Moieovw, it 
was for the jury to determine from the entire body of jmsof 
what was the intent of the individuals who made up the com* 
bination or what they must have known were the necessary 
and inevitable consequences of their acta. 
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.4. Since there is to be a new trial it b denrable that the 
opinion of thb court dxould be expressed on two questions 
as to the admissibility of evidence, which will probably arise 
again. The court admitted evidence of the payment of their 
dues to the unions by defendants, after complaint was served. 
Thb was not competent as showing ratification, and, as we 
understand Uieir brief, plaintiffs do not so contend. It was 
offered as ** tmding to show that the acts (of the mission- 
aries) were authorized at the time they were performed 
previous to the suit,” upon the theory that otherwise the 
disclosures made to an individual defendant by his reading 
-of the complaint would have brought forth protest and db- 
approval on hb part. We think it should have been ex- 
cluded. 

6. A salesman of plaintiffs testified that he called at 
various times on several different customers, giving their 
names. In some instances he was allowed to state that the 
customer told him that at s(»ne prior time he had been inter- 
viewed by some labor representative who told him that 
unless he ceased to handle plaintiffs’ goods he would get into 
trouble with the union. This was hearsay, the narrative of 
a past transaction given by an outside party, not undw oath. 
It was not competent to prove that threats had been made by 
some one purporting to represent defendants. Its admissitm 
b sought to be sustained upon the authority of cases, which 
hold that it is proper to show as part of the res gestte what 
reason was given by a person as an excuse for discontinuing 
some former practice. Wigmore on Evidence, § 1729, and 
eases cited. Thb exception to the general rule should not be 
extended as far as it was in some of the instances testified to. 

The judgment b reversed. 

KSnCinON TOB BBHBABIMa 

While we fully appreciate the inconvenience whidi will 
result from preceding with a new trial of the cause before 
the rulings of thb court as to the law of the case shall have 
been reviewed hy Supreme Court, we are not di^Kbed 
‘to reverse those rulings and decide thb appeal contrary to 
oitt eonvietions m order to facilitate the pre8[688]entatieik 
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df the qnesticKis arisiiig ap<m the appeal to the oohrt of &st 
toeort Kor does there seem to be any way to aooomplii^ a 
l&e result ordering a re-argument and undertaking to 
certify specific questions; the record is too Toluminous and 
the questi<ms would be too numerous, and upon those ques- 
tions we are not divided in opinion. 

There is nothing in the petition to induce a change in the 
opinion already expressed by this court; all that there is in 
the petition may be found in the original argummt. Coun- 
sd seems to have misapprehended what is said in the opinion 
about knowledge by defendants of the acts done. It has 
not been dedded that it is essential for plaintiffs to prove 
that any defendant had knowledge of all or any of the spe- 
dfic acte done in the campaign against D. Loewe & Co. On 
. the contrary , it is expresdy pointed out that the language of the 
constitution of the association might be supplemented by proof 
that, in carrying out its objects, ‘‘ unlawful means had been 
so fluently used with the express or tacit approval of the 
association that its agents were warranted in assuming that 
thqy might use such unlawful means in the future, that the 
association and its individual members would approve or 
tolerate such use whenever the end sought to be obtained 
mig^t be best obtained thereby.” And in the very next para- 
graph reference is made to literature of the association and 
of ' toe federation — minutes, resolutions, reports, proclama- 
tions, printed discussions, etc. — from which the jury might 
draw conclusions as to what any man of ordinary intelligence 
would expect mi^t be done by these bodies or by their agents 
whenever occasion for action might arise. 

Counsd is also mistaken in assuming that toe court ** Over- 
looked the significant fact that toe American Federation of 
Labor had a constitution providing for boycotting.” We 
did not overlo<^ this fact, nor toe further fact that toe fed- 
eration did not as a body declare any boycott against plain- 
tiff’ firm. Since we did not indicate tl^t there was error 
in admitting proof of toe constitution of the ^deration, or 

its action in conventions, or in committee of its pub- 
^hed literature, or of what it or its local branches did^ iie 
donneetiqn with Berg, Boelofs or Loewe, <ar any one 
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might fairly be assumed that we conndered that all these 
were proper matters for the consideration of the jury. We 
did intend to hold, however, and this petition has not modi- 
fied our opinion, that plaintiffs cannot make out a ease en- 
titling them to -the direction of a verdict in their favor by 
showing (1) that A. B. was a paying member of the United 
Hatters’ Association ; (2) that the Hatters’ Association was 
affiliated with the American Federation of Labor and gov- 
erned by its constitution, rules, and usages ; (3) that the con- 
stitution of the federation contains the following: “ It shall 
be the duty of executive council to secure the unification of 
all labor organizations so far as to assist each other in any 
justifiable boycott and with voluntary financial help in the 
event of a strike or lockout, when duly approved by the ex- 
ecutive council.” A boycott directed solely against the trans- 
fer of goods from a manufactory to purchasers or consignees 
within the same state might be a “ justifiable boycott ” so far 
as the Anti-Trust Act is concerned, and this action can be 
maintained only for a violation of that statute; (4) [529] 
that on several occasions a person representing himself to be 
a missionary of the Hatters’ Association called on dealers in 
other states who were importing Loewe’s hats from Con- 
necticut, and told thm that unless they ceased doing so the 
missionary would call on their customers and endeavor to 
prevent their using their goods. What conclusion, touching 
each defendant, should be drawn from these facts in connec- 
tion with the rest of the proof is a question for the jury to 
pass upon. 

It may be well, however, that we should indicate for the 
guidance of the Circuit Court in the new trial that, as we 
understand the decision of the Supreme Court in this case, 
there may be a distinction drawn between (a) a combination 
to cause a strike in a manufactory lo6ated in a particular 
state, where the immediate object is the unionizing of that 
factory, although a part of its product, if manufactured, 
would have become the subject of interstate trade, and . (5) 
k combination directly to restrain and put a stop to the im- 
portation by a per8(m in one state of goods produced at a 
manufactory in another state, althouj^ the ultimate result 
WSW”— vox, 4—17 18 
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sought to be obtained by such restraint might be merdy the 
changing of conditions in that particular manufactory. 

It is suggested in the petition for rehearing that the ques- 
tion of entering judgment against part of the defendants was 
not considered in the opinion.” It was not discussed in the 
opinion because it did not appear in the record or in plain- 
tiff’s brief that it was contended that there diould be any 
differentiation between the different defendants — all sued 
for a joint conspiracy. On the contrary, the whole argument 
was directed to the proposition that all were responsible for 
all the acts complained of. Nor is there even now any offer 
made to submit to a dismissal as to all except the very few 
who as plaintiffs express it “ took active part in the con- 
spiracy.” 

The petition for rehearing is denied. 


[664] UNITED STATES ». PATTEN ET AL.« 

(Careult Court, S. D. New York. March 23, 1811) 

[187 Fed. Rep.. 664.] 

HoiroPouxs (I 81) — Aim-Tatrsr Aor — ViotAnox — iNDioni xirr— 
Otkbt Acre — Gonbfibaot.” — OongresB, by federal Antl-Tmat Act 
July 2, 1890. c. 647, Si 1 2, 26 SUt 209 (U. S. Comp. St 1901 P- 
8200), having employed the words "conspiracy” and “conspire” 
without words of limitation in creating offenses affecting Interstate 
commerce, did not provide as in the general conspiracy statute (Rev. 
St I 5440 [U. S. Comp. St 1901, p. 8676]) that overt acts shall be 
neceseaiy to complete the offense, and hmice counts in an indictment 
for conspiracy to monopolise interstate trade and commerce in viola- 
tion of the anti-trust law were not demurrable for failure to allege 
overt acts since the unlawful agreement and not the overt aet% 
constitutes the crime of conspiracy at common law.* 

[Bd Note.— For other cases, see Monopolies, Cent Dig. I 20; Dee. 
Dig. I 81 

For other dMInltlonB, see Words and Phrases, voL 2, pp. 145A- 
1461; voL 8, p. 7618.] 

* Argued and submitted in the Snprane Court and awaiting dedMoo, 

* SyOabus eopyrlghtsd. 1911, by West Publishing Company. 
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llfDIOTMBlfT AlTD IlTIOBlf AVION (i 68)---AzXlSATIONflh--OONOLUSIONS 
** OALCUiAin)/*— An allegation tbat a conspiracy is ** calculated ** to 
produce a certain result la an allegation of a mere conclusion, and 
Ineffeethei 

[Bd. Xote. — ^Fbr other cases, see Indictment and Information, 
Gent Dig. f 185; Dec. Dig. § 68. 

For other definitions, see Words and Phrases, vol. 1, pp. 942, 948.] 

Monopolies (i 12)^-Combinations — ‘*Gobneb.”— A **comer” is the 
securing of such control of the Immediate supply of any product as 
to enable those operating the comer to arbitrarily advance the price 
of the product It is ordinarily created by operations on boards of 
trade or stock exchanges, and by dealings in options and futures. 

[Bd. Note. — ^For other cases, see Monopolies, Gent Dig. S 10; Dec. 
Dig. 8 12. 

For other definitions, see Words and Phrases, vol. 2, p. 1600.] 

Monopolies (8 12) — Gobnebs— Publio Poliot.— While a comer is 
Illegal because it is a combination which arbitrarily controls the 
prices of a commodity, it cannot be called a combination in restraint 
of competition since the going up of the price incident to the creation 
of a comer necessarily increases competition. 

[Bd. Note.--~For other cases, see Monopolies, Gent Dig. 8 10; Dee. 
Dig. 8 12.] 

Monopolies (8 81) — ^Restbaint oar Tbadn— Running a Gobneb— Inteb- 
STATE CoMMEBOE. — Since the operation of a scheme to comer the 
cotton market and thereby raise the price of cotton for the purpose 
of compelling a settlement by short q>eeulatorB at an abnormally 
high price does not directly affect or restrain interstate commerce, 
there being no direct relation between prices and such commerce^ an 
indictment alleging a conspiracy to run a cotton comer without any 
alleged Intent to obstruct Interstate commerce did not charge a 
violation of Sherman Anti-Trast Act July 2, 1890, c. 647, 88 1, 2, 26 
Stat 209 (U. S. Comp. St 1901, p. 3200). 

[Bd. Note.— For other cases, see Monopolies, Omt Dig. 8 20; Dec. 
Dig. 8 81.] 

[666] Monopolzes (8 12) — ^Intebstatb Gommebge— Obstbuotion. — 
Any combination which interfere with the right of a manufacturer 
to purchase a commodity moving in interstate commerce, at prices 
determined by the competitive law of normal market conditions, 
does not necessarily constitute a direct restraint on interstate com- 
merce in violation of the federal Anti-Tmst Act 

[Bd. Note.— For other cases, see Monopolies, Gent Dig. 8 10 ; Dee. 
Dig. 8 12.] 

MoNOPOUBS (8 12)— INTEBSTATE GOKMEBOB— ReSTEAINT— ANTI-T inm 
AOT— ** Monofolibb.’*— T rade and commerce are monopolised, wlthth 
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Sberman Antl-Tnist Act July 2, 1890, & 647, If 1, 2, 26 Stat 209 
(U. a Oomp. St 1901, p. 8200), prohibiting the same, when, aa a 
resnlt of efforts to that end, a few persons acting together obtain 
power to control the price of a commodity moving in Interstate com* 
meroOi thongh such power is not exercised, its existence being snf- 
llcient 

[Ed. Note. — ^For other cases, see Monopolies, Cent Dig. 1 10; Dec. 
Dig. I 12. 

For other definitions, see Words and Phrases, vol. 6, pp. 4670- 
4674.] 

Mofofolixs (9 12) — Oonspibaot to Restrain Gommsbcs— Individual 
Acts. — ^An indictment against operators of a cotton comer for 
alleged violation of the Sherman Anti-Trust Law charged that de- 
fendants had conspired to monopolise a>art of the trade and com- 
merce among the several states by becoming members of and engage- 
ing in an unlawful combination in the form of an agreement by 
which they were severally to purchase cotton to such an extent 
that, together, they would have enough to enable them to control 
the price of such cotton, and severally to demand arbitrary, exces- 
sive^ and monopolistic prices for the same on the sale thereof by 
them respectively to spinners and manufacturers other than such 
conspirators. Held that, since no monopoly exists when individuals, 
each acting for himself; own large quantities of a commodity, the 
indictment was. fatally defective as alleging only a scheme to de- 
mand monopolistic prices as the result of individual as distinguished 
from collective power. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. I 10; Dec. 
Dig. I 12.] 

Monopolies (I 31)— Conspiraot— Indictment.— Since a conspiracy 
to monopolize is a conspiracy to create a monopoly, an indictment 
for conspiracy to monopolize Interstate trade and commerce in cot- 
ton in violation of the Sherman Anti-Trust Ijaw, was insufficient 
where it fhiled to show that the conspiracy, if successfully carried 
out would have resulted in a monopoly. 

[Ed. Note.— For other cases, see Monopolies, Cent Dig. 9 20; Dec 
Dig. 9 81.] 

Indictment and Intormation (9 126) — ^Dupuoitt.— An indictment 
consisting of several counts was not duplicitous because of refereaee 
therein to other counts charging different offenses, only to give de- 
tails of the offense charged in the counts objected to. 

[Ed. Note.— For other cases, see Indictment and Information, 
Cent Dig. 99 884^400; Dec. Dig. 9 126.] 

James A. Patten and others were indicted for alleged vio* 
lation of the Sherman Anti-Trust Law in the running of a 
comer in cotton. On demurrer to indictment Sustained in 
part 
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• [6M] Spooner and Cotton, for defendants Brown, Hayne, 
ai^ Sddes. 

George P. Merrioh and Menrg 'WoUman, for defendant 
Patten. 

Betury A. Wise, U. S. Atty. (Fdix Frankfurter, Clark 
MoKereher, and Oliver E. Pagan, of counsel). 

Kotss, Cirenit Judge. 

This is an indictment in eight counts chiurging violaticms 
of sections 1 and 2 of the federal anti-trust statute. The 
first four counts charge conspiracies to monopolize interstate 
trade and commerce; the second and fourth containing no 
averments of overt acts. The fifth count charges a ccnnbtna- 
tion, and the sixth a contract in restraint of such trade and 
commerce. The seventh and eighth counts charge conspir- 
acies by the method of running a comer”; the sevmith 
ooimt alone containing allegations of overt acts. The prin- 
cipal questions raised by the demurrers and motions, and 
with respect to which the sufficiency of different counts may 
be tested, are as follows: (1) Are tixe counts sufficient which 
contain no averments of overt acts? (2) Do the so-called 
“comer counts” charge a violation of the statute? (8) 
Does the Uiird count — ^the “ power ” count — state a conspir- 
acy to monopolize in violation of the statute? (4) Are the 
fifth and sixth counts invalid for duplicnty? 

1. With respect to the first question, it is conceded that at 
common law the unlawful agreement constituted the crime of 
conspiracy and that it was unnecessary to allege or prove 
any act done in furtherance of it. In many of the states 
the rule of the common law has been changed by statute and 
the parties to the unlawful agreement are afforded a locus 
pcBnitentifls. They must do an act to effect the object of the. 
agreemmit before the offense of conspiracy is complete. This 
change in the conunon law is not confined to state statutes. 
The general ccmspiracy statute of the United States (Bev. 
Stat. § 6440, U. S. Comp. St. 1901, pi 3676; also section 87, 
& 821 of the Laws of 1909 [Act Marcffi 4, 1909, e. 821, § 87, 
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85 Stet 1906, XJ. S. Comp. St Supp. 1909, p. 1402]) provides 
that ** if two or more persons conspire * * * to commit 
any offense against the United States * * * and one or 
more of such parties do any act to effect the object of the 
conspiracy ” eadi of the conspirators shall be punidied. 

But unless and until the common-law rule is dianged by 
statute it is clear that wh«a in either a state or a national 
enactment the offense of conspiracy, either general or qie- 
dfic, is created, the incidents of the offense at common law 
go with it. The term “ conq>ira(y^ ” has a well-defined com- 
mon-law meaning. Congress in using it might attach limi- 
tations and qualifications, but if it fails to do so the conmum- 
law definition governs. That which completes the common- 
law offense completes the statutory offense. Congress may 
as well define by using a term of a known and determinate 
meaning as by an express enumeration of all the particulars 
included in that term.” United States v. Smith, 6 Wheat. 
168, 159, 5 L. Ed. 57. 

In the first and second sections of the federal anti-trust 
statute Congr^ employed, without words of limitation, the 
terms conspiracy ” and “conspire” in creating offenses 
affecting interstate commerce. [667] It did not provide, 
as in the general conspiracy statute, that overt ads should 
be necessary to complete the offenses. It used without quali- 
fication terms having well-known and determinate meanings, 
and qualifications cannot be added by construction. The 
Anti-Trust Act is independent of the earlier conspiracy en- 
actment, and the latter does not purport to be a statute of 
definition. While the offenses which it is directed against 
require overt acts, there is no warrant for reading its limi- 
tations into this separate, distinct and complete enactment. 
Consequently I reach the concludon that the counts eaa- 
taining no averments of overt sets are not for that reason 
insufficient, and cannot but regard such conclusion as sup- 
ported by the weight of authority. United States v. Kissel 
(C. C.) 173 Fed. 828; United States v. Patterson (C. G.) 65 
Fed. 606. See, also. United States v. MeuAndrews dh Forces 
Co, (C. C.) 149 Fed. 828; cf. United States v. BeiahiSrt 
(C a) 82 Fed. 142. 
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The second question is wh^or the so-called “comer 
counts ’’—the seventh and eighth— state acts constituting vio- 
lations of the anti-trust statute. These counts are alike with 
the exception of the statement of overt acts, and each may 
be, broadly speaking, divided into three parts, which may be 
thus summarized : 

1. The charging part contains a genend charge of con- 
spira(7 in restraint of interstate commerce, with the usual 
formid and jurisdictional averments. 

2. The second part contains a “ description of the trade and 
cmnmerce to be restrained.” Under this head it is stated, in 
substance, that cotton is an article of necessity raised in the 
Southern states, which moves in large volume in interstate 
and foreign commerce, and that it is bought and sold upm 
the New York Cotton Exchange to such an extent as to prac- 
tically regulate prices elsewhere in the country, so that fu- 
ture sales by speculators upon such exchange of more than 
the amount of cotton available at the time of delivery would 
create an abnormal demand and resultant excessive prices in 
all cotton markets. 

3.. The third part contains a “ description of the method 
devised and adopted by the conspirators for restraining the 
trade and commerce.” It is alleged, at the outset, that the 
conspirators were to restrain trade and commerce by doing 
“ what is commonly called running a comer in cotton.” Aver- 
ments then follow showing how the comer was to be brought 
about and its effect, which may be thus analyzed : 

1. The conspirators were to make purchases from specula- 
tors upon the New York Cotton Exchange of quantities of 
cotton for future delivery greatly in excess of the amount 
available for delivery when deliveries should become due. 

2. By these means an abnormal dunand was to be created 
on the part of such sellers who would pay excessive prices to 
obtain cotton for delivery upon their contracts. 

8. The excessive prices prevailing upon the New York Ex- 
change would cause similar prices to exist upon other cotton 
markets. 
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[668] 4. ** Aa a neoessary and nnayoidable result of their 
acts, said conspirators were to compel ** cotton manufimtur- 
ers throu^^out tiie country to pay said excessiTc prices to ob- 
tain cotton for their needs or eLw curtail their operations. . 

6. And also, as ** a necessary and nnayoidable result ” of 
said acts, an unlawful obstruction would be put upon inter- 
rtate trade and commerce. 

The offense charged, then, is a conspiraty in restraint of 
trade through operation of a “ comer,” so that it is de- 
sirable, in the first place, to briefly examine the law goy- 
eming that kind of combination. 

It is also ayerred that the alleged unlawful conspiraty was 
“ one calculated unlawfully to obstruct said interstate trade 
and ocanmerce in such a manner as necessarily to cause the 
closing of some and the partial closing of many other cotton 
mills in the United States and elsewhere.” 

2. An allegation that a conspiracy is one “ calculated ” to 
produce a certain result is not an allegation of fact. It must 
be treated as a conclusion drawn by the pleader, and, conse- 
quently, these allegations cannot be regarded as adding any- 
thing to the allegations analyzed in the text 

3. The term “comer” is thus defined and described in 
Eddy on Combinations (vol. 1, §§ 72, 73) : 

“ Broadly defined, a ' comer ’ is the securing of snch control of the 
Immediate supply of any product as to enable those operating the 
‘comer’ to arbitrarily advance the price of the product • • • 
Ordinarily a ‘comer* Is created by operations upon boards of trade 
or stock exchanges, and by dealings In ‘ options ’ anl ‘ futures.’ " 

It is manifest, howeyer, that securing control of the supply 
of a commodity with power to adyanoe prices might afford 
the person operating a comer little or no profit unless an 
accompanying artificial demand could be created. This is 
effected, as is illustrated in the analysis of the comer in 
question, ly purchases of futures from “ short ” sellers. Men 
who haye nothing to deliver sell and agree to deliver upcm a 
certain day that which they have to go into the market and 
bi^. If Ae immediate supply is controlled they can cnly 
obtain what they require by bidding up prices, and, in the 
end, if the comer be successful, paying whatever its operators 
may dictate. 
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■ 4. Gomen are illegal. They are oombiiiatioiis contrary to 
public poli< 7 , and all eontracte and undertakings in support 
thereof are void. 1 Eddy on Combinations, § 81; Great- 
hood on Pub. PoL p. 642, and cases cited in both treatises. 
But while a comer is illegal because it is a combination which 
arbitrarily controls tlie prices of a commodity, it cannot, 
strictly speaking, be called a combination in restraint of 
competition. On the contrary, the bidding up of the prices 
incident to the creation of a comer necessarily increases com- 
petition. Activity in trade, temporarily at least, follows 
increased demand. Everytoing tends to stimulate compe- 
tition, although abnormally and feverishly. A comer is 
altogether wrong, both from a legal and an economical stand- 
point, but it would seem to be condemned by other principles 
[669] of public policy than those particularly relating to 
combinations in restraint of competition. 

It is dear, upon the foregoing principles, that the com- 
bination described in these counts is negatively illegal with- 
out any prohibitory statute and would be positively unlawful 
in any state having a statute against comers. But upon 
equally well-settled principles it is manifest that the com- 
bination is not in violation of the federal anti-tmst statute 
unless it obstracts the current of interstate commerce. Ob- 
viously this combination does not belong to that class of com- 
binations in which the members are engaged in interstate 
commeme and enter into an agreement in restraint of compe- 
tition. As just pointed out, it is more than doubtful whether 
a oombinatiMi to run a comer restrains competition at all.* 

■It to urged In tbe gDyemmenfs brief that It to Immaterial that, 
from an economic standpoint, a comer may stimulate and not restrain 
trade. It to said that tbe determination whether a combination to a 
eonspltacy in restraint of trade is not to be made from an economic 
point of view, but must be considered altogethor from a legal stand- 
point, and tbe decision of the Circuit Court of Ai^>eal8 for this drcnlt 
in Pemieylvonto Sttpor Reflninp Oo. y. Am. Bugar Refining Oo., 166 
Fed. 2H 2B6> 62 G O. A. 818, to quoted to the eflCct that a conspiracy 
auy be in restraint of trader although such a conspiracy "may 
actually deydop and Increase trade.” But in that case the court was 
■peaking of acts and agreements in restraint of competition and it 
was pointed out that; as tbe law regards competition as the life of 
trade^ anything which restrains competlttoi must, from the legal 
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And if competition be affected, still none of tbeee oonspirs> 
tore— so far as appears — does an interstate business. It is 
thwefore unnecessary to examine the many cases cited from 
the Supreme Court and other federal tribunals where what 
may be termed “ voluntaiy ” restraints of trade have been 
created; i. e., where persons engaged in interstate trade have 
entered into combinations affecting it The combination in 
question, if it be in violation of the statute, is so because it 
is an ** involuntaiy ** restraint of trade; i. &, it is a con- 
spiracy entered into by persons not engaged in interstate 
commerce, which has the effect of preventing other persons 
from freely engaging in it 

The principal case relating to a conspiracy upon the part 
of outsiders to place obstructions in the way of the carrying 
on of interstate trade in violation of the anti-trust statute is 
Loewe v. Lawlor, 208 U. S. 274, 800, 28 Sup. Ct 301, 809, 
52 L. Ed. 488. Tliat case was presented upon a demurrer to 
a complaint which averred ** that there [670] was an exist- 
ing traffic between plaintiffs and citizens of other states, and 
that for the direct purpose of destroying such interstate traffic 
defendants combined ” to prevent all interstate transporta- 
tion of the goods manufactured by the plaintiff. The Su- 
preme Court held that the complaint was sufficient and that 
the alleged combination was in direct restraint of interstate 
trade. Permsi/lvama Sugar Ref-ning Go. v. American Sugar 
Befmng Co.., 166 Fed. 254, 92 C. C. A. 818, already referred 

standpoint, necessarily restrain trade, altbon^ actual conditions of 
bnslneas mlgbt be such that the opposite result would be likely to 
follow. Thus a conspiracy upon the part of persons Interested in one 
manufactory to obtain control of a competing company and put It 
out of bnsineBs would be In restraint of trade, although it mlgbt be 
shown that with competition eliminated the volume of business would 
be increased. The decision referred to, however, affords no support 
for the proposition that whoi the con^lracy under consideration is 
one among outsiders, and is only unlawful because it places obstruc- 
tions in the way of trade and commerce, it is Immatorlal that It may 
actually place no obstructions thwtin. In such a case there is no 
difference between the economical and the legal standpoint Unless a 
emugdracy of such a nature actually affect the volume of trader at 
ttw freedom with which it may be carried tm, a reatralnt upon trade 
cannot be said to be imposed. 
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to, is a case somewhat different in its nature from Loewe Y. 
Lawilor. In that case it was averred that a conspiracy was 
formed in the interest of one manuf^uring company to 
obtain control of a competing corporatimi for the purpose of 
preventing it from engaging in business, and it was held that 
** a conspiracy to prevent the manufacturer who procures his 
supplies and disposes of his products by means of interstate 
conuneroe from engaging in business at all necessarily places 
restraints upon such conunerce.” The element of the elimina- 
tion of competition was present in the Petmtylvania Com- 
pony case and was not present in the Loetoe case, but this 
does not alter the fact that the decision in each case was 
distinctly that the combination in question directly restrained 
interstate commerce because its object and purpose were to 
prevent manufacturers having interstate business from con- 
tinuing to cany it on. 

6. Bearing the principle of these cases in mind, let us con- 
sider the fundamental question whether the conspiracy to 
“run a comer” described in the indictment directly re- 
strained interstate commerce. No other restraint — as is well 
settled by numerous authorities — ^would contravene the act 

Now there are no allegations in the present indictment, as 
there were in the Loewe and Penruylvama eases, that the 
purpose of the oonspira<y was to restrain interstate com- 
merce. No intent to obstruct such commerce is averred. But 
it is said by the govemmmt that the parties to a conspiraty 
are presumed to intend the necessary and inevitable conse- 
quences of their acts. Assuming that this is so and that it 
is unnecessary to allege any specific intent in charging an 
offense under this statute, we must turn to see what the in- 
dictment says are the “necessary and unavoidable results” 
of the acts of the conspirators in “ running a comer in cot- 
t(m.” And in making such ezaminatitm we must also assume 
that the allegations of the results to follow the conspiracy are 
more than the conclusions or economic theories of the pleader 
and amount to allegations of fact. But we must likewise 
bear in mind that the indictment does not specifically allege 
that tlce conspiracy directly obstracted interstate commerce. 
The necessary and unavoidable result of the acts stated mi|^t 
be an obstracstion to interstate commerce without it following 
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tliat the effect upon each commerce would be direct The in- 
direct ctmaequeuceB of acts may be as unavoidable as the 
direct results. Consequently, while I will accept as allega- 
tioDs of fact the averments of the indictment concNming the 
necessary and unavoidable results of the acts of the con^ira- 
tors, I cannot consider such averments as preduding exam- 
ination into the question whether it appears that the direct, 
as distinguidted from the [671] indirect, incidental, or re- 
mote, effect of the alleged conspiracy was to restrain or ob- 
struct interstate commerce. 

Manifestly the result which the conspirators aimed at was 
to compel speculators short of cotton to settle at abnormally 
high prices; a process sometimes called ‘‘squeezing the 
diorts.” Manifestly, also, the raising of prices in other cot- 
ton mari^ets than the New York Cotton Exchange was in 
itself no part of the scheme of the conspirators. Still, prices 
of cotton are so correlated that it may be said that the direct 
result of the acts of the conspirators was to be the raising of 
the price of cotton throughout the country. But it does not 
follow, in my opinion, that because exceedingly high prices 
of cotton were' to be brought about interstate commerce was 
to be directly affected and obstructed. On the contrary, it 
seems clear that any effect upon intei.'state commerce in the 
way of curtailing i^ipments or otherwise would have been 
merely incidental to the high prices. 

6. The broad contention of the government is that an}' 
combination which interferes wilh the right of the manu- 
facturer to purchase a commodity moving in interstate com- 
merce at prices determined by the competitive law of normal 
market conditions directly restrains interstate commerce and 
violates the federal anti-trust statute. I cannot assent to 
this propodtion. There is no direct relation between prices 
and interstate commerce. The volume of shipments does not 
necessarily depend upon the lowness of pricea Innumerable 
other factors enter into the problem. The continuation of 
nmmal market conditions might or might not curtail inter- 
state commerce. But if it were curtailed by upset market 
conditions that whidi produced such result would still <miy 
indirectly affect such commerce. 
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Let tis teet tiw strength of the goTemment’s Gontenti<m8 in 
the application. A general strike among employees in cot' 
ton mills might cause manufacturers wholly to close and 
cease to operate their several huitories.” As a result inter* 
state shipments, of cotton would be curtailed, but such a omn- 
bination would fall far short of that denounced in Lo&we r. 
Ltmlor, aupra. A conspinu^ among “ nig^t riders ” to bum 
tobacco warehouses might, if carried out, increase prices and 
would almost unavoidably and necessarily” diminidi the 
volume of possible interstate riupments. Still such a con* 
q>iracy would be left to the states for punishment. The di- 
rect result would be injury to the warehouse owners. The 
effect upon interstate commerce would be incidental and in* 
direct. A conspiracy might be formed to injure the credit of 
persons engaged in mercantile business which might be so 
extensive as to cause failures and a consequent material dimi- 
nution in the volume of interstate shipments. But tiie 
direct effect of the conspiracy would be the injury to the 
merchants, and the effect upon interstate commerce would be 
altogether remote. Many other illustrations might be given. 
These, however, are sufficient, in my opinion, to demonstrate 
the unsoundness of the government’s contention. For these 
reasons, I readi the conclusion that the so-called “comer 
coimts ” fail to show any direct effect upon interstate com* 
merce, and consequently fail to charge violations of the 
statute. 

[672] The next question is whether the third count charges 
a violation of the statute. The offense charged in this count 
is a conspiracy “ to monopolize by the method in this count 
of this indictment hereafter set forth a part of the trade and 
commerce arncmg the several states,” and the material aver- 
mmts with respect to such method are as follows: 

" Said conspirators were to become members of and engaged In an 
unlawful combination In the form of an agreement, under which ther 
were • • • sermrally to purchase • • * cotton • • • so 
much that together they would * * • have oiough * * * cot- 
ton * * * to enable than * * * to control the price of such 
cotton, and severally to denund arbitrary, excessive and monopollstle 
prices for the same npcm the sale thereof by them respectively to 
splanen and uMuiniaeturers other than said conspirators. • « : 
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This ootrnt is spoken of in the briefs as the power count, 
and it is claimed by the goyemment to charge a conspiracy 
to mtmopolize by acquiring enough cotton to give power to 
fix axbitraty and escessiye prices. 

7. It is undoubtedly true, under the law as it stands, that 
trade and commerce are “ monopolized ” witiiin the meaning 
of tile federal statute, when, as a result of efforts to that end, 
sndi power is obtained that a few persons acting together 
can ccmtrol the prices of a commodity moving in interstate 
commerce. It is not necessary that the power thus obtained 
should be exercised. Its existence is sufficient. 

8. As just indicated, however, the power of control 
amounting to a monopoly must be held by persons acting in 
concert. No monopoly exists when individuals, each acting 
for himself, own large quantities of a commodity. Under 
such conditions none of the evils of monopoly is present. 
The inherent and collateral power incident to concerted ac- 
tion is absent It is true that the individuals might unite 
and create a monopoly, but they might not, and until they 
do there is no monopoly. 

9. A conspiracy to monopolize is a conspiracy to create a 
monopoly, and imless it appears from the indictment that 
the conspiracy in question, if successfully carried out, would 
have resulted in a monopoly, no violation of the federal stat- 
ute is charged. And here is where the allegations are lack- 
ing. Construing them fairly, it cannot be said that it is 
averred that these defendants, as the result of this conspiracy, 
were to have anything more or other than individual power 
to demand monopolistic prices. It is alleged that purchases 
of cotton were to be made severally ” of such amounts that 
the defendants could ^ severally ” demand arbitrary and ex- 
cessive prices up<m the sale thereof by them “ respectively.” 
I camu^ find any clear allegations of collective power. The 
power to control prices which this conspiraqr was to put into 
the hands of the defendants was several and not joint— a 
power over individual, and not over aggregate, posseeaipna^ 
and if they had obtained it they would not have obtained a 
monopoly- The offense charged is not a conspiracy to create 
a monopoly, but a oonspiraqr to give persons power to create 
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one if they should desire to do so and should enter into a 
further agreement to [678] that end. And while it was not 
necessary, in my opinion, under the law as it now stands, to 
allege that the defendants exercised the power to control 
prices, it was necessary to state some agreement among them 
that they would act together ^ould there be occasion for so 
doing. 

The federal Anti-Trust statute is a powerful instrument for 
the protection of the people from combinations and monop- 
olies. But it is a stringent statute which is carried far when 
it is used as the basis of a criminal prosecution of persons 
for conspiring to monopolize by obtaining power over prices 
without charging any intention to exercise such power by 
fixing prices. And when such a prosecution is had, a court 
is not drawing refined distinctions nor insisting upon techni- 
calities when it requires the indictment to charge clearly and 
unmistakably that the object of the conspiracy was to put 
sudi power of monopoly into the hands of the defendants 
acting collectively and not each for himself. Doubt as to the 
meaning of the indictment in such a case should be resolved 
against the government. 

10. The final question to which it is necessary to give any 
extended consideration is whether the fifth and sixth counts 
are subject to the objection of duplicity because they each 
charge the commission of two substantive offenses. The de- 
fendants contend that the fifth count charges a combination 
in restraint of trade, and then bring in by reference all the 
material allegations of the first count, which charges a con- 
q>ira (7 in restraint of trade, and therefore it is urged that 
there is a misjoinder of two crimes in one count. Similar 
contentions are made with respect to the sixth count. In 
my (^ini<m the contentions of the defendants are not well 
founded. Beferring to the charging part of each count it 
will be found that only a single offense is charged against the 
defendants and the references in other parts of the counts 
are only for the purpose of giving details of the offenses 
charged. 

The grounds of the demurrers and motions to quatii whidi 
have not Nen already noticed se^ not to require discussidn. 
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The demurrers, so far as directed against the third, fourth^ 
seventh, and eighth counts of the indictment are sustained, 
and in other respects are overruled. The motions to quash 
are denied. 


[92] UNITED STATES v. SWIFT ET AL. (three cases).* 

(District Ck>urt, N. D. lUinols, B. D. May 12, 1011.) 

[188 Fed. Bep., 92.] 

Ck>UBTB (§ 01) — ^Pbevious Decisions — Shbbman Anti-Tbtxst Act — 
Validity or Obiminal Pbovisions. — Sherman Anti-Trust Act July 
2, 1890, G. 647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), is pri- 
marily a criminal statute, prohibiting certain acts as unlawful re- 
straints and monopolies of interstate trade and commerce and 
prescribing the punishment therefor, the jurisdiction conferred on 
Circuit Ck>urts as courts of equity by section 4 to ** prevent and 
restrain violations of this act'* being made dependent on the pre- 
ceding criminal sections and confined to preventing the carrying 
out of that which is declared in the prior sections to be criminal. 
Therefore every decision of the courts sustaining an injunction 
granted under such section has necessarily determined that the pre- 
ceding sections are valid, and that the things enjoined were crimes, 
and in view of the numerous decisions of the Supreme Court up- 
holding such injunctions the validity of the criminal sections is no 
longer open to question In the inferior courts.^ 

[Bd. Note. — For other cases, see Courts, Cent Dig. I 326; Dec. 
Dig. I 91.] 

Indictment and Infobmation (f 126) — ^Duplicity— Combinations in 
Bebtbaint or Interstate (Commerce. — ^An indictment charging a 
combination in restraint of interstate commerce in violation of 
Anti-Trust Act July 2, 1890, c. 647, § 1, 26 Stat 209 (U. S. Comp. 
St 1901, p. 3200), is not bad for duplicity because it charges and 
enumerates different means adopted or different things done to 
accomplish the object of the combination. 

[Bd. Note. — For other cases, see Indictment and Information, 
Cent Dig. IS 360-371 ; Dec. Dig. I 126.] 

Monofoues (I 31)— (Combination in Bestbaint or Intebbtate Com- 
MEBOE— Criminal Pboseoutions — Indictment.— An indictment for 
a combination in restraint of Interstate commerce in violation of 

. *I^r opinion on the pleas of immunity (186 Fed. Bop., 10^), see, 

aiile,p.68. 

^ Syllabus copyrighted, 1911, by West Publibbing Company. 
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Antl-Tnist Act July % 1890, c. 647, i 1, 26 Stat 209 (U. S. Ctomp. 
St. 1901, p. 3200), between defendants as representatives of three 
different packing concerns, which charges that each concern was 
represented by certain individuals, each one of whom was author- 
ized to act fbr the others of his ** group " and that the word 
** group** as used therein is intended to apply to any or all of the 
members of the particular group, is sufficiently specific where It 
charges that acts were done by a particular group without averring 
that each particular member of such group individually took part 
therein. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. I 20; 
Dec. Dig. 8 31.] 

[98] Monopolies (8 31) — Combination in Rbstbaint of Intebstatb 
CoMMEBGB. — An indictment for a combination in restraint of inter- 
state commerce in violation of Anti-Trust Act July 2, 1890, c. 647, 
8 1, 26 Stat 209 (U. S. Comp. St 1901, p. 3200), which charges that 
defendants were officers of certain corporations which they man- 
aged and controlled, directing the corporate action, and that the 
groups of defendants representing the several corporations com- 
bined together to do the illegal acts, sufficiently charges defendants 
as individuals. 

[Ed. Note. — For other cases, see Monopolies, Gent Dig. I 20; 
Dec. Dig. 8 31.] 

Monopolies (8 31) — Violation of Anti-Tbust Act — ^Indiotmbnt. — An 
indictment which charges acts constituting a contract combina- 
tion, or conspiracy in restraint of interstate commerce in violation 
of Anti-Trust Act July 2, 1890, c. 647, 8 1, 26 Stat. 209 (U. S. Comp. 
St 1901, p. 3200), is good whether such acts are alleged to consti- 
tute a contract combination or conspiracy. 

[Ed, Note — ^For other cases, see Monopolies, Cent Dig. 8 20; Dec. 
Dig. 8 81.] 

INDIOTMBNT AND INFOBMATION (I 69) — REQUISITES AND SUFFICIENCY 
OF Accusation. — ^An indictment is sufficient when it contains a sub- 
stantial accusation of crime and its statements furnish the accused 
with such a description of the charge against him as will enable 
him to make his defense and avail himself of his conviction or ac- 
quittal for protection against farther prosecution for the same 
oitense, and when from it the court can determine that the fhcts 
charged are sulflcient in law to support a conviction. 

[Ed, Note. — ^For other cases, see Indictment and Information, 
Gent Dig. 1 180; Dec. Dig. 8 69.] 

Monopolies (8 31)— Anti-Tbust Aoit-^Offenses.— An Indictment al- 
leging facts which cOiow that defendants control three extensive 
packing coDcems doing an Interstate business and controlling the 
laxger part of the business in the states In which they operate; that 
they have combined together In a plan to eliminate competition be- 
tween such cencems by an agreement not to bid against each otiMr 
96826®— VOL 4—17 19 
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for Uto stock, but to bid ozactly the same amounts for Itko grades, 
and by fixing a uniform adllng price to be charged by each, and 
apportioning among tbemselTes the total business done according 
to the financial Internet of each— charges a contract combination or 
conspiracy In restraint at Interstate commerce in violation of Sher- 
man Anti-Trust Act July 2, 1890, c. 647, I 1, 26 Stat 209 (U. S. 
Comp. St 1901, p. 8200). 

[Ed. Note. — ^For other cases, see Monopolies, Cmit Dig. ( 20; 
Dec. Dig. I 81.] 

Proceedings by indictaienta against Louis F. Swift and 
others. On demurrers to indictments. Overruled. 

See, also, 186 Fed. 1002. 

Geo. W. Wickerahcm, Atty. Gen., Edvnn W. Sims, U. S. 
Atty., Wm. S, Kenyon, James H. "Wilkerson, Pierce Butler, 
James U. Sheean, Oliver E. Pagan, Ehoood O. Godman, 
and Barton Oomecsu, for the United States. 

John 8. MMer, Moritz Rosenthci, Levy Mayer, George T. 
Bueldngham, M. W. Borders, Albert Veeder, Henry Veeder, 
Alfred B. Urion, and Bcdph Crews, for defendants. 

Cabfbnter, District Judge. 

First I will dispose of the contention that the provisions 
of the Sherman Act (Act July 2, 1890, c. 647, [94] 26 Stat. 
209 [U. S. Comp. St 1901, p. 3200] are “ too indefinite and 
uncertain in defining the elements or constituents of the 
crime to justify the indictments, and punishment thereunder, 
by imprisonment or fine.” 

1. In this connection I may say that great skill and ability 
have been exhibited by the counsel for the defendants in 
analyzing the various decisions of the Supreme Court of the 
United States which have passed upon the Sherman Act. In 
the view which I take of those dedsions, it will not be neces- 
sary for me to determine whdher the Congress of the United 
States meant exactly what it said in passing that act, or 
whether its meaning was to depend upon judicial constnio- 
iion.. If the matter had come to me as an original propod- 
tioOf . I would be obliged to say, having due rcigard to the 
^tbiee independent branches of our government, thid the sole 
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■ power to make the hiw rested with the legislative launch, 
and that the sole power of the courts, being satisfied that 
the legislative body had not exceeded its constitutional au- 
tiionty, was to interpret and enforce the law as made ; that 
the power of the courts is to interpret, rather than to create, 
a law. This statute defines the acts declared to be unlawful 
in simple English. The purpose of the act, when ascer- 
tained from the language used, is as dear as may be. The 
legislative purpose inspiring its passage is interesting as a 
matter of history, but in the absence of ambiguity or un- 
certainty in the words or phrases used, is, legally .speaking, 
at least unimportant. Canons of construction and means 
used commonly by the courts to determine legislative intent 
serve only to confuse when that intent is clearly expressed. 
Rules of construction serve no good purpose when there is 
nothing to construe. Courts ought not to interpret that 
which has no need of interpretation, and, when the words 
of a statute have a definite and precise meaning, to go 
dsewhere in search of conjecture in order to restrict or 
extend the meaning. Statutes and contracts should be read 
and understood according to the natural and most obvious 
import of the language, without resorting to subtle and 
forced construction for the purpose either of limiting or 
^tending their operation. Beardstovm v. Virginia, 76 111. 

Courts are not concerned with the advisability of legis- 
lation, viewed either from a political or economical stand- 
point; and it would seem unnecessary to observe that, acting 
within the limits of the Constitution, the Congress of the 
United States is supreme and independent. Its enactments 
represent the law until they are repealed. 

However that may be, the statute now under oonsideratimi 
has been the subject of decision for 20 years. The Supreme 
Court of the United States many times has sustained deorees 
which restrained violations of it. The individual justices of 
that court have differed, not on the constitutional power of 
CcMUgress to pass a penal statute relating to interstate oom- 
ineriee, but as to whetiier or not a given case' has come within 
its condemnation. In four cases at least a decree or judg- 
ihent based upon that statute was sustained by that court, 
lued ufitbout dissent. Montague v. Lowry, 128 U. S. 88, 91 
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Sup. Ct. 307, 48 L. Ed. 608; Loewe v. Lawlor, 208. U. S. 274, 
28 Sup. Ct. 801, 52 [95] L. Ed. 488 ; Addyston Pipe d> 8teei 
Co. y. United States, 176 U. S. 211, 20 Sup. Ct. 96, 44 L. Ed. 
186 ; Swift <6 Go. y. United States, 196 U. S. 376, 25 Sup. Ct. 
276, 49 L. Ed. 618. 

The Sherman Act is entitled “An act to protect trade and 
commerce against unlawful restraints and monopolies.” It is 
essentially a penal statute. Sections 1, 2, and 3 declare what 
is illegal, and provide for punishment in case of violation. 
Section 4 declares that : 

" The soToral Circuit Courts of the United States are Invested with 
Jurisdiction to prevent and restrain violations of this act, and It shall 
be the duty of the several district attorneys of the United States, in 
their respective districts, under the direction of the Attorn^ General, 
to Institute proceedings in equity to prevent and restrain such vlola- 
tlona • • • ’• 

Section 7 provides; 

“Any person who shall be injured In bis businesB or property by 
any other person or corporation by reason of anything forbidden or 
declared to be unlawful by this act, may sue In any Circuit Court of 
the United States * • * and shall recover threefold damages 
by him sustained, and the costs of suit, including a reasonable attor- 
ney’s fee." 

Congress aimed effectually to prevent restraint of trade 
in interstate commerce. It had constitutional power to ac- 
complish this purpose by making restraints of trade criminal 
acts; or, without making them criminal, by empowering the 
United States, as complainant, to secure injunctions against 
acts which constitute restraints of trade, or by doing both. 
By passing the Sherman Act it did both. The result could 
have been accomplished in several ways. Congress could 
have enacted two separate statutes, the one providing that 
acts done in restraint of trade tiiould be oriminal and pun- 
ished as such; the other providing that the condemned acts 
should, on the application of the government, be enjoined 
in the civil courts. It could have passed one statute instead 
of two, and provided , in one section that the various acts in 
ristraint of trade tiiould be criminal, and punidied, and in 
the second section have declared that the same acts in re- 
straint of trade could, on the application of the government, 
be enjoined. 
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If it had passed two separate statutes, then dearly, and if 
it had passed one statute, then possibly, the two statutes 
and the two sections respectivdy would be construed inde- 
pendently of each other. As to the two statutes, this re- 
quires no disct^ion. As to the single statute, if it combined 
both remedies it could not be called primarily a criminal 
statute or primarily a dvil statute. The two essential ob- 
jects obvioudy would be distinct, and each would be tested 
by its own language in determining its constitutionality. 
In that event it could be argued that the criminal section, 
worded broadly as in the Sherman Act, was not specific 
enough; that it did not dedare the exact nature of the offense, 
and that no one could know in advance what the law con- 
demned, and therefore no indictment, or at any rate no in- 
dictment in the language of the statute, would be valid. And 
this, notwithstanding the fact that the dvil statute would not 
be, for the purpose of an injunction, subject to the same ob- 
jection. If such a statute had been passed, and if under it 
the Supreme Court had uphdd the constitutionality of the 
act in equity cases, such decisions [96] would not absolve this 
court from the obligation of considering the constitutionality 
and validity of the criminal section. 

Such, however, is not the act which was passed by Con- 
gress. The Sherman Act is primarily a criminal statute. 
Its title announces its purpose. Sections 1, 2, and 3 declare 
certain things to be illegal, and prescribe punishment for 
their doing. The equitable remedy provid^ by section 4 
does not authorize the Circuit Courts of the United States to 
enjoin restraints of trade, as such ; it does not subject to the 
processes of a court of chancery, contracts, combinations in 
the form of trusts or otherwise, or conspiracies or monopo- 
lies, in restraint of trade, diher definitely or indefinitely. 
On the contrary, it invests the Circuit Courts of the United 
States with jurisdiction to prevent and restrain “ violations 
of this act”; and it is a well-known fiict (hat the courts of 
the United States have no jurisdiction, except such as is oon- 
ferred upon them by Congress. Here the jurisdiction of the 
equity courts is made dependent upon the criminal sections. 
If sectimia 1, 2, and 8 were repeided Congress, tiiere would 
be nothing left of the law to which sections 4 and 7 could 
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apply. It is imposBible to give effect to the eqaiiy aeetidQB 
without reference being had to the criminal -section. It 
aotiiorizes the processes of the Chancery Court to be used 
only to prevent the carrying out of that which is declared 
in the prior sections to be criminal. It follows, therefore, 
that unless that whidi is sought to be enjoined is a violation 
of the act under one of the preceding sections, in other words, 
that, unless that which is sought to be enjoined is a crime, 
it can not be enjoined, because it is only that which is made 
a crime by the statute which is subject to the equity jurisdic- 
tion. Therefore, if injunctions heretofore have been upheld 
by the Supreme Court, the Supreme Court in upholding 
them necessarily has determined that the things which were 
enjoined were crimes, as defined by one at least of the first 
three sections of the act If, however, as is contended, the 
first three sections of the act are void, there could be no 
violation of this act” susceptible of being enjoined. 
■V^ether or not there is any merit in tiie argument on behalf 
of the defendants is not a matter for this court at this time 
even to consider, in view of the fact that in the judgment 
of this court the decisions of the Supreme Court upholding 
injunctions necessarily involve the proposition that certain 
things are made criminal by the statute, and that therefore 
the criminal sections of the statute necessarily must be valid. 

The same is true as to the jurisdiction under section 7. 
Becoveries have been sustained by the Supreme Court under 
that section. Montague v. Lowry ^ supra; Loewe v. Lawlor^ 
supra. And yet the only authority there vested in the Cir- 
cuit Court was to award threefold the damages sustained 
by any individual “ by reason of anytiiing forbidden or de- 
clared to be unlawful by this act.” Nothing is forbidden 
in terma Many things are declared to be unlawful. Unless 
they were unlawful, as defined in the criminal sections, no 
relief could have been given under section 7. It might be 
said, of course, that tbe Supreme Court, in pasting upon 
tiiese civil cases, acted without consideration of the logical 
extentiem of the exercise of the civil jurisdiction, and [ 97 ] 
without argument as to the possible invalidity of the first 
three sections as a criminal statute, and that a deeition even 
Of the Supreme Court holding the civil section valid, al* 
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though logically necessarily inyolving a holding that the 
first three sections are also valid as penal sections, should 
not be deemed binding upon this court This aigumeht, 
however, is inapplicable, because it was pressed strooi^y 
upon the Supreme Court in the Northern Seouritiee caee, 
198 U. S. 197, 24 Sup. Ct 436, 48 L. Ed. 679, that the crimi> 
nal sections were invalid for the reasons urged here, and 
that for that reason the equity sections could not be en- 
forced. Argument of Young, Northern See. ease, 193 U. S. 
262, 264, 24 Sup. Ct 486, 48 L. Ed. 679, Argument of John- 
son, 193 U. S. 270, 24 Sup. Ct 488, 48 L. Ed. 679, Argu - 
ment of Griggs, 193 U. S. 279, 24 Sup. Ct 489, 48 Lk Ed. 
679, Argument of Grover, 198 U. S. 285, 24 Sup. Ct 442, 48 
L. Ed. 679, Argument of Stetson, 193 U. S. 292, 24 Sup. Ct 
448, 48 L. Ed. 679, where he said: 

‘*Thls act Is a criminal statute pure and simple, and Its meaning 
and effect as now determined must also be Its meaning and effect when 
made the basis of a criminal proceeding.” 

The contention, however strongly urged, did not affect the 
conclusion of the court I am of the opinion, therefore, that 
the Supreme Court of the United States has determined that 
sections 1, 2, and 3 of the Sherman Act define with sufficient 
accuracy the offenses therein enumerated. 

2. It is urged also that the first and second counts of in- 
dictment No. 4,509 are bad for duplicity, because they charge 
a combination in restraint of trade in the purchase of live 
stock, and also in the sale of fresh meat The objection is 
not sound. The crime charged is a combination in restraint 
of trade. Such a combination may design to accomplish its 
object in many different ways, and the enumeration of the 
various means adopted does not render the indictmmt bad 
for duplicity. Duplicity in an indictment means the (barg- 
ing of more than one offense, not the charging of a single 
offense committed in more than one way. Duplicity may be 
applied only to the result charged, and not to the method of 
its attainment. Anderson v. United States, 171 U. S. 604, 19 
Sup. Ct. 50, 48 L. Ed. 800; Oormors v. United States, 168 
U. S. 408, 16 Sup. CL 961, 89 L. Ed. 1088. 
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8. Coanad for defendsots also contend that counts. 1, 2, 
and 3 of indictment No. 4,509, and indictments Nos. 4,510 
and 4,611, are fatally defedtire by reason of the use of the 
word ^ groups ” as designating the defendants representing 
the Armour, Swift, and Morris concerns. The indictments 
show that the Armour, Swift, and Morris interests were 
represented each by certain individuals, and the individuals 
composing each class are designated as “the Swift group, 
the Armour group, and the Morris group.” This is followed 
by the charge that each member of each group had full 
authority to act for his group, and that whenever the word 
“ group ” is used it is intended to apply to any or all of the 
members of each group. In other words, the charge against 
a group is to be taken to mean that whatever was done was 
done by one of the members of the group in behalf and by 
[98] authority of all. In this connection it is argued, “ first, 
that not all of the defendants are charged with the commis- 
sion of acts; and, second, that those charged and those not 
charged cannot be separated from each other under the aver- 
ments.” Grand jurors are required to state their charge 
with as much certainty, and no more, as the circumstances 
of the case will permit. In this case the jurors knew 
the men engaged in the matter under their investigation; 
knew with which of the three great concerns (Armour, 
Swift, or Morris) each one was associated; believed that 
they were of one mind as to the plan of operation of 
their business. It was not known, and probably could not 
have been discovered, what part in the general programme 
was asdgned to eadi individual. The practical way, and 
probably the only possible way, was for the jury to charge as 
it did that the combination was entered into by the separate 
groups of men, and that the action of each gi'oup was with 
^e consent, knowledge, and design of each constituent mem- 
ber. The indictments charge an unlawful combination, 
conspiracy and monopoly as a result of joint action, and it is 
not necessary, to sustain those charges, that each one of the. 
individual participants should have been doing the sanie 
thing at the same time. United Statee v. MacAndrewe 
(G. C.) 149 Fed. at page 882. It is quite consistent with a 
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charge of , oombination or conspiracy or moiwpoly that tbo 
indiriduals poncomed therein should each have been assigned, 
to different tasks, aimed to bring about the result planned 
by aU. The indictments charge the ultimate plan, the spe- 
cific acts by which it was carried out; and, further, that tiiose 
q>ecific acts were planned and executed by the three groups 
of individuals, each member of each group acting for himself 
and every other member of the group. I do not see how the 
grand jury could have made the charge more definite, and 
believe that it is sufSciently specific to satisfy the substan- 
tive law. 

4. The point is made against the counts of indictment No. 
4,609 that they fail to charge properly the defendants with 
responsibility for the acts done; that it appears that the de- 
fendants were officers of corporations, and that they could not 
be liable for corporate doings unless it appeared clearly that 
they knew of, connived at and directed the things done. The 
answer to this is found in the indictment, which charges, not 
that the corporations, but that the groups of individual de- 
fendants, did what was all^d to be unlawful; and further, 
that the defendants managed and controlled the various cor- 
porations, and directed the corporate action. More was not 
necessary. 

5. Much stress is laid upon the proposition that indictment 
Na 4,509 is bad as describing a conspiracy or a contract in 
restraint of trade, and calling it a combination. The obvi- 
ous answer to this is that it makes no difference what the 
grand jury labeled the offense. The question is. Do the 
facts as stated amount in law to any offense? If the acts 
charged in this indictment constitute a contract, combina- 
tipn in the form of trust or otherwise, or a conspiracy in 
restraint of trade or commerce, it is a valid indictment, so 
far as this objection is concerned. 

6. It is apparent that the foregoing objections to the in- 
dictment go to matters of form rather than to matters of 
substance. An in[99]dictment is well enough that states 
facts whkffi constitute a crime, and in language which leaves 
no doubt in 4he minds of the defmidants of what they are 
aomned. It is true that a defendant diould be infiunned 
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ctiB&riy by tlie indic(m«Dt of the exact and full charge mttde 
against him, yet the manner in whidi the information is 
given is unimportant. An indictment is suffiment when it 
contains a substantial accusation of crime, and its statements 
furnish the accused with such a description of the charge 
against him as will enable him to make his defense, and 
avail himself of his conviction or acquittal for protection 
against further prosecution for the same offense, and when, 
from it, the court can determine that the foots charged are 
sufficient in law to support a conviction. Hume v. United 
8tate», 118 Fed. 689, 55 C. C. A. 407. The present indict- 
ments fulfill all of these requirements. Moreover, section 
1025 of the Bevised Statutes (U. S. Comp. St. 1901, p. 720) 
provides: 

"No Indictment found and presented by a grand Jury In any Dla- 
trlet or Circuit or otber court of tbe United States Sball be deemed 
InsulDclent. nor sball tbe trial, Judgment or otber proceeding tbereon 
be affected by reason of any defect or Imperfection In matter of 
form only, wblcb sball not tend to tbe prejudice of tbe defendant” 

7. This brings us to the question whether or not the indict- 
ments charge facts sufficient in law to support a conviction 
under the Sherman act, and for answer we must look to the 
facts stated, and not to any conclusion drawn from those 
focts by the grand jury. The indictment in case No. 4,509 
charges in substanco.1hat there has been carried on from Chi- 
cago (and other named cities in different states) an extensive 
industry involving (1) the purchase of live stock; (2) the 
slaughter of such stock; and (3) the furnishing of fresh 
meats to the people in certain named states; that 85 per 
cent of all fresh meats consumed in the named states has been 
slaughtered in those cities in designated proportions; that 
70 per cent of this 85 per cent ^ has been carried on, directed 
and controlled” by the defendants; that the Armour group 
had branch houses in 317 different towns and dties in differ- 
ent states; the Swift group 280; and the Morris group 82; 
that the defoidants, divided into three groups representing 
certain corporations or interests, managed, contndled, imd 
directed by them, entered into an agreement : Fisst, that thqy 
would not compete in the purchase of live stock, and would 
make uniform bids for animals of like grade. Second, that 
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the three groups bj agreement adc^ted a tmiform eastern of 
determining the ssk price of dressed beef by adding to tiie 
cost of the animal on the hoof certain fixed and excessiTe 
ohuges to cover operating expenses, and by deducting cer- 
tain inadequate allowances for by-products. Third, that 
each group would direct its sales agents to sell at the prices 
figured according to the agreement, or, if not at that price, 
at a certain other price also agreed upon. That by agreeing 
on the amounts to be paid for the live stock, and upon tiie 
amounts to be added for operating charges, and the amounts 
to be deducted for by-products, and in reaching a uniform 
sale price they have eliminated all competition in the fresh 
meat industry betwerai the three groups of defendants. That 
they [100] were large operators in interstate commerce, 
and by a combination among themselves they have agreed 
upon a ^stem which restricted the business of each indi- 
vidual group. The medium through which all groups col- 
lected information and operated was the National Packing 
Company, organized, owned, and directed by the groups 
collectively. Its office furnished a common meeting ground, 
and there the total business done by all the defendants, by 
agreement, would be equalized from time to time, each being 
permitted to share according to its financial interest, and 
prices were kept up by increasing or decreasing shipments 
to particular territories according to market conditions. The 
wh<de plan, from its inception, appears plainly to be one to 
eliminate competition as a factor in fixing prices among the 
three groups of defendants, beginning with the agrement 
not to bid against each other, and in fact to bid exactly the 
same amounts for like grades of live stock, determining a 
uniform selling price, and ending with fixing a uniform 
sale price and an apportionment among themselves of the 
total business done. 

Indictments Nos. 4,510 and 4,511 charge substantially the 
same facts (1) resulting from a conspiracy, and (2) creating 
amcmopoly. 

- The defendants urge that three great concerns cqserating 
side by side, and conducted by men of great business 
ought arrive ^-the same system of doing business (the tehd- 
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eiu^ to introduce eflident^ methods into our induitties 
might indicate such a posdbility) ; and that all the indict* 
ments charge is that the defendants adopted a uniform Bya- 
tern of doing business. It need not be disputed that given 
the same ability, facilities, and capital invested, these three 
groups of individuals might arrive at very nwly the stune 
method of determining the sale prices of their artides, and 
that they would endeavor, so far as possible, to obtain such 
price. The adoption by the defendants of such a ^stem 
might be accidental or a mere coincidence, but the difficulty 
with the argument is that the offense charged is not the acci- 
dental adoption of a uniform ^stem of doing business, result- 
ing in the fixing of prices, but a system which is the result 
of concerted action — ^the result of a combination, oonspira< 7 , 
or a positive agreement. The law says there may be no con- 
tract, combination, or conspirai^ in restraint of trade. It is 
not aimed against accidental restraints of trade. The de- 
fendants could not be held for a moment had each group, 
acting in its own interest, arrived at the identical syst^ of 
doing business, under which, it is charged, they were oper- 
ating. It is the maintaining of that i^stem by agreement 
or combination which constitutes the offense defined by the 
Sherman Act, provided it results in a restraint of trade, and 
such a result in this case is direct and inevitable. The aim 
of the parties is the same, although reached by differmit 
means, asthatin the Addyston Pipe case, where the agreement 
was that the low bid would be made by one concern, and that 
the other concerns would make a somewhat higher bid, and 
that ultimately all would share in the profit. 

I am of the opinion that the facts stated in the indictments 
show clearly a plan or scheme organized and put in operation 
by the defendants, the ultimate purpose of whi<ffi was to con- 
trol the production, [101] sale, and distribution of fresh 
meat throughout a large section of this country; and, as in- 
cidental to that control, to lower prices to the inroduoer of 
the raw material, and raise prices to the consumer of th« fta . 
Uhed product. While the facts do not disclose an absdiite 
mbni^oly, yet the large percentage of the busmess whidb 
they control indicates that they intended to acquire at least 
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n commercial monopoly. As Judge Hough said in United 
8tate» V. MaeAndrewa (C. C.) 149 Fed. at page 888 : 

" Gonunerce among the states Is not a tecbnical legal conception, but 
a practical one drawn from the course of business. The criterion as 
to whether any given business scheme falls within the prohibition of 
the statute Is Its'effect upon Interstate commerce, which need not be 
a total suppression of trade nor a complete monopoly; It Is enough if 
Its necessary operation toids to restrain Interstate commerce, and to 
deprive the public of the advantages flowing from free competition.” 

The indictments show an agreement, combination, con- 
spiracy and monopoly directly restraining interstate trad& 
My reading of the indictments is confirmed by the record in 
the present cases, and has received the sanction of the Su - 
preme Court of the United StatesL 

On May 10, 1902, the district attorney for the Northern 
District of Illinois filed in the Circuit Court of the United 
States, in this Circuit, a bill or petition in chancery (case No. 
26,291), against these defendants and various corporations 
and other persons. That action was brought under section 4 
of the Sherman Act, and charged the defendants with sub- 
stantially the same matters and things charged in tiiese in- 
dictments. A final decree was entered restraining the de- 
fendants from — 

” entering Into, taking part In or performing any contract, combina- 
tion or conspiracy, the purpose or effect of which will be, as to trade 
and commerce In fresh meats between the several states and terri- 
tories and the District of Golumbla, a restraint of trade, either by 
directing or requiring their respective agents to refrain from bidding 
against each other In the purchase of live stock, or collusively and 
by agreement to refrain from bidding against each other at the sales 
of live stock; or by combination, conspiracy or contract raising or 
lowering the prices, or fixing uniform prices at which said meats will 
be sold, tither directly or through their respective agents, or by cur- 
tailing the quantity of such meats shipped to such markets and 
agents. • a ♦” 

On May 26, 1908, a new petition was filed, setting out a 
continuance by the defendants of the matters stated in the 
original bUL 

On December 6, 1910, the def^dants in the present yto- 
ceed^^ filed their sworn petition, setting out the pleadings 
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and ordars in diancery suit No. 26^91, and moved thk court 
for an indefinite stay of proceedings. On page 64 of that 
sworn petition, at paragraph numbered ‘‘eighth ’’ it is stated : 

^The contemplated acts and transactions of these petitioners re- 
strained and enjoined by said original decree, and the supposed acts 
and transactions of these petitioners alleged, charged and complained 
of in said new petition, are the same acts and transactions and are 
identical in substance and effect" 

That same petition then charges, on page 65, in paragraph 
numbered “ ninth ” that the grand jurors returned indict- 
ment No. 4,509 in which the petitioners were charged with 
certain offenses, and then continues: 

[102] "The alleged acts and transactions of these petitioners 
charged in and by said indictmeat to have constituted such combina- 
tion in restraint of trade and such violation of said Anti-Trust Act 
are the same identical acts and transactions which are alleged and 
charged in said new petition against these petitioners." 

And on page 66 : 

" The particular supposed acts and transactions alleged in said in- 
dictment No. 4510 ns constituting said illegal con^iracy and said 
violation of said Anti-Trust Act are the same identical acts and trans- 
actions, and not others, which are alleged in said new petition." 

And further, on the same page : 

"The supposed acts and transactions alleged in said Indictment No. 
4,611 as constituting the said alleged monopoly are the same identical 
acts and transactions, and not others, as those charged and alleged 
against these petitioners in and by said new petition." 

The same counsel represented the defendants then as rep- 
resent them on this demurrer, and even if there were doubt 
(and I believe there is not) as to whether the bill in chancery 
i^arged the same facts as are charged in these indictments, 
we have the judgment of the defendants themselves that the 
facts are substantially the same. These indictments were 
specific enough to warrant the defendants in stating this 
under oath. 

The decree of the Circuit Court in the chancery case was 
reviewed in the Supreme Court of the United States, and in 
all essential particulars was sustained, Mr. Justice ^olmes 
delivering die opinion, and all the other members of the 
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court ooneurring. Swft db Oo. ▼. United Statee^ 196 XT. 8. 
875, 26 Sup. Ct 276, 49 L. Ed. 518. The court there said: 

**1116 scheme, as a whole, seems to os to be within readi of the 
law.” 

In the light of that decision, and upon principle, it follows 
that the indictments in this case state facts which amount in 
law to a violation of the Sherman Act. 

The demurrers will be overruled. 


[102] UNITED STATES v. UNION PAG. R. CO. ET AL.- 

(Circuit Court, D. Utah. June 24, 1911.) 

[188 Fed. Rep., 102.] 

Mohopolucs (§ 12)— Ahti-Tbubt Act — Contsaotb ob Combinatiohb 
Pbohibitxcd. — ^To bring any transaction within the condemnation of 
Anti-Trust Act July 2, 1890, c. 64T, § 1, 28 Stat. 209 (U. S. Comp. 
St 1901, p. 3200), It must be a contract, combination, or conspiracy 
in restraint of international or interstate commerce, and this re- 
straint must be substantial in character and the direct and im- 
mediate effect of the transaction complained of.^ 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 10; Dec. 
Dig. § 12.] 

[lOSJ Cabriebs (fi 33) — ^Through Joint Rates — Option of Cab- 
BncBB to Establish. — Prior to the passage of the Hepburn act (Act 
June 29, 1906, c. 3591, 34 Stat. 584 [U. 8 . Omp. St. Supp. 1909, p. 
1149]), in 1906, connecting railroads were free to adopt or refuse 
to adopt Joint through tariff rates, and this freedom was not 
abridged, as between the Union Pacific Railroad Company and tie 
C^tral Pacific Railroad Company, by either section 12 of act j/ly 
1, 1862, c. 120, 12 Stat. 495, requiring the roads of such comps^les 
to be operated as one continuous line, so far as the public 9 ^ the 
goyemment are concerned, or section 15 of act July 2, 18M,.A 2161 
18 Stat 862, which requires them to afford and secuie ^ each 
equal advantages and facilities as to rates, time, and iDUmK>rta- 
tlon, without discrimination. 

[Ed. Note.— For other cases, see Carriers, Cent Dls H 88-90; 
DeaDlfrlSa.] 


• Pending in the Supreme Court on the appeal of the'®^^ Statsi. 
^Qjrllabiui copyrighted^ 1011, by West Publiahing 
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ifOUOPOLEBB (I 10)— AHTI-TEUBT Aor— CSOMFSTIlfO Bailboad Ltrafr— 
Uirmiro Oohtbol.— I n 1901 the Union Pacific Railroad Gompany 
bought stock of the Southern Pacific Company, which gave it prac- 
tically a controlling interest, and the United States brought suit to 
enjoin the voting of such stock, on the ground that its acquisition 
was for the purpose of suppressing competition between the two 
companies in interstate commerce, and of monopolizing such com- 
merce or a part thereof, in violation of Anti-Trust Act July 2, 1890, 
c. 647, S§ 1, 2, 26 Stat 209 (U. S. Comp. St 1901, p. 8200). At 
that time the Southern Pacific Company owned and operated a 
steamship line between New York and New Orleans, and rail lines from 
the latter place to the Pacific Coast and by way of San Francisco to 
Portland, Or. It also owned and operated the line of the Central Pa- 
cific Railroad Company between San Francisco and Ogden, Utah, 
from which point it connected eastward with the line of the Union 
Pacific and also with another competing line. The main line of 
the Union Pacific extended from Omaha to Ogden, with a branch 
from Kansas City westward to a connection with the main line. 
It also, through subsidiary companies, owned and operated a line 
from a connection with its main line to Portland, and from there 
operated steamship lines to the Orient and to San Francisco. For 
through freight for the Pacific Coast originating east of its Bfis- 
sonii river terminals it was dependent on other roads, with which 
it there connected, and practically all of such freight for San Fj*an- 
clsco was forwarded from Ogden over the Central Pacific line. 800 
miles long, for which the Southern Pacific received about fbur- 
tenths of all the freight from Omaha or Kansas City westward. 
The rail and water line of the Union Pacific from Ogden to San 
Francisco by way of Portland was 1,700 miles long, its steamer serv- 
ice was irregular, and the amount of freight sent that way was 
negligible. The two companies were competitors to a small extent 
for Orittital business, for business from the Atlantic seaboard to 
Portland and vicinity, and also, through branches and connecting 
lines to and from other common points; but the total amount of 
such competitive business done by the Southern Pacific during the 
year ending in 1901 amounted to only 0.88 per cent, of its entire 
ttnnage, and that done by the Union Pacific but 3.10 per cent, of 
its entire tonnage. While the Union Pacific maintained agents in 
UielCask; to solicit business, it was cbiedy from connecting carriers, 
abd h fteelved little more in freights for such business than did 
the Sonmern Pacific. Held, that the two roads were not substan- 
tial ooxnLtitors for interstate or foreign business, in such sense 
that the mrchase of the stock by the Union Pacific, for the purpose 
of glviniHt an assured connection with San Francisco, whldh it 
could contiol, constituted a direct restraint upon such commme, in 
violation ctf the act. 

[Bd. Kbte:»«For other cases, see Monopolies, Cmit Dig. 1 12; Dae. 
Dig. I le.] 
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(104] BfonopouEs (I 24)— Arti-Tbubt Aor-rStm bob VioLAiroii.— 
The purchase by an interstate railroad company of a majority of 
the stock of another company operating a competing line affords 
no ground for the granting of an injunction under Anti-Trust Act 
July 2, 1890, c. 647. I 4. 26 Stat 209 (U. S. Comp. St 1901. p. 3201). 
where such stock was sold prior to the suit. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 17; 
Dec. Dig. S 24.] 

Monopolies (I 16) — ^Arti-Tbvst Act — Violation.— The purchase by 
an Interstate railroad company of stock of another company 0 |perat- 
ing a completing line, where it was Insufllclent in amount to give 
control of its competitor, and no attempt was made to exercise such 
control, does not effect a combination in restraint of interstate 
commerce, In violation of Anti-Trust Act July 2, 1890, c. 647, 26 
Stat. 209 (U. S. Comp. St. 1901, p. 3200). 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. I 12: 
Dec. Dig. 9 16.] 

Monopolies (9 16) — ^Anti-Tbust Act— Contbaots PBOHiBravD.— A 
contract to strangle a threatened competition, by preventing the 
construction of an immediately projected line of railway, which. If 
constructed, would naturally and substantially compete with an 
existing Hue for interstate traffic. Is one in restraint of interstate 
commerce, and in violation of Anti-Trust Act July 2, 1890, c* 647> 
9 1, 26 Stat 209 (U. S. Comp. St 1901, p. 8200). 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. 9 12; 
Dec. Dig. 9 16,] 

Monopolies (9 16) — ^Anti-Trust Act — Contract Between Railboao 
Companies. — ^The Union Pacific Railroad Company, through a sub- 
sidiary company, had projected and partly built a line of road 
between Salt Lake City and Los Angeles, when a controversy arose 
over a portion of the right of way through the mountains between 
that company and another, which also desired to build a road be- 
tween the same points, which was finally settled by an agreement 
to unite and build a road in which each party should own a half 
interest, with a further agreement respecting rates on through 
business. The Union Pacific Company at that time owned a con- 
trolling interest in the Southern Pacific Company, which owned and 
operated a line through Los Angeles to San Francisco, and one 
from there to Ogden, near Salt Lake City. JEfeld, that the new 
line, which was direct, and much more serviceable and convenient 
for the public, was not a natural competitor of the Southern 
Pacific Company with respect to business between Los Angelei 
and Salt Lake City in such sense as to constitute the agremneot 
under which it was built a combination in restraint of Interstate 
eoihmerce. in violation of Anti-Trust Act July 2, 1890, e 647. I 1. 
26 Stot. 209 (tr. S. Comp. St 1901, p. 3200). nor was it unhiwtal 
thereunder, on the ground that it prevented the building two 

95825®— VOL 4-17 ^20 
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Iliie% ot one, It appeattng tliat tbere waa bat one {mettcaUe 

roate tbrooclt the nioantaina,.over which It waa not lhaaible to 
oonatract two Unea, nor becanae of the minor and inddental pro- 
Tlatona relating to the exchange of bnaineaa. 

[Bd. Note. — For other caaea, aee Monopoliea, Gait Dig. I 12; 
Dec. Dig. 1 10.] 

MoRWOun (I 24)— Aim-TBxrsT Aor^-OomiiTATtoRa (» OoiraFauoiia 
iir BnaTBAiirr or IirraBaTATE CouifEBoa. — Contracta entered into by 
a railroad company, not in themaelvea unlawful aa in reatraint 
of interatate commerce, in riolatlon of Antl-Tmat Act July 2, UBO, 
c. 047, II, 26 Stat 209 (U. S. Comp. St 1901, p. 3200), [106] heU 
not to eyldence a combination or conspiracy to reatraln auch com* 
morce. In view of evidence showing that they did not have sndi 
^ect 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. I 24.] 

Hook, Olrcnlt Judge, dissenting. 

In Equity. Suit by the United States against the Union 
Pacific Bailroad Company, the Oregon Short Line Railroad 
Cmnpany, the Oregon Bailroad & Navigation Company, the 
San Pedro, Los Angeles & Salt Lake Bailroad Company, the 
Atchison, Topeka & Santa Fe Railway Company, the South- 
ern Pacific Company, the Northern Pacific Railway Ccan- 
pany, the Great Northern Railway Company, the Farmers* 
Loan & Trust Company, Edward H. Harriman, Jacob H. 
Schiff, Otto H. Kahn, James Stillman, Henry H. Rogers, 
Henry C. Frick, and William A. Clark. Decree for defend- 
ants. 

This Buit Is grounded upon the anti-trust law of Congress approved 
July 2, 1890 (20 Stat 209), to dissolve an alleged contract, combina- 
tion, or conspiracy in restraint and monopoly of interstate and for- 
ei|;n trade between the Union Pacific Railroad Company, the Oregon 
Short Line Railroad Company, and the Oregon Railroad A Navigation 
Company on the one hand, and the Southern Pacific Company, the North- 
ern Pacific Railway Company, the San Pedro, Los Angeles A Salt Lake 
Railroad Company, and the Atchison, Topeka A Sante Fe Railway 
Company on the other hand. Edward H. Harriman, Jacob H. SchiDT, 
Otto H. Kahn, James Stillman, Henry H. Rogers, Henry (X Frick, 
and William A. dark, through whom it is averred the combination 
was created or Is maintained, are also made defendants. 

The specific charges are: That In 1901 and subsequently the Uslon 
Fadfic Company, acting by itself or through a subsidiary corporatiOB 
ciw&sd and controlled by it, acquired a controlling interest in the 
ctLplpU stock of the Southern Pacific OomiMmy, for the purpose of 
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4li»etliig: Itf operatione and soppresstng competition theretofore exist- 
ing between the two In Interstate and fordgn oommeroe and monopo- 
lising the same; that In the same year It, with like purpose, acquired 
a majority of all the stock ot the Northern Paciflc Railway Company, 
and subsequently Induced the San Pedro, Lem Angeles & Salt Lake 
Railroad Company and Its promoters, the defendant William A. Clark 
and his associates, to desist from constructing an independent line of 
railroad between San Pedro, Cal., and Salt Lake City, Utah ; that In 
190a the defendants Harriman, Schiff, Kahn, Stillman, Rogers, and 
Frick purchased stock of the Atchison, Topeka & Santa Fe Railway 
Company, of the face value of |I30,000,000, and thereby secured the 
election of Frick and Rogers, who were directors of the Union Paclilc 
Company, as members of the board of directors of the Santa Fe Com- 
pany, and later. In the year 1006, tlie Union Pacific Company, through 
the Oregon Short Line, purchased stock of the Santa Fe Company, of 
the face value of $10,000,000 ; and that these purchases were so made 
for the purpose of eliminating competition of the Santa Fe Company 
and monopolizing for the Union Pacific Company interstate and for- 
eign commerce. These and some other minor charges, which will be 
referred to later, are relied upon to establish conspiracies in violation 
of the act The prayer is that the defendants, who purchased the 
stocks, be enjoined from voting or otherwise acting as owner of them, 
and the other corporate defendants be enjoined from permitting them 
to vote the stocks or paying dividends upon the same, and for general 
relief. 

The answer puts in issue all the material averments of the bill, 
and the cause is submitted to the court for a final decree on the 
pleadings and proof. The essential facts are these ; 

Prior to 1901 the Union Pacific Company owned and operated a 
main line of railroad, extending from Omaha on the east to Ogden 
on the west, with a branch extending from Kansas City on the east, 
through Denver, to a connection with its main line at Cheyenne; 
owned the capital stock of the Ore[106]gon Short Line Company, 
which operated a railroad extending from the main line at Granger, 
Wyo., to Huntington, Oreg. ; and owned or controlled the capital stock 
of the Oregon Railroad & Navigation Company, which operated a 
line of railway extending from Huntington to Portland, where it 
connected with lines of steamships operated by it, running to some 
Oriental ports and to San Francisco. The steamship line across the 
sea had Just been organized, and had not engaged in business until 
1900 or 1901. It was neither organized nor equipped for general 
traffic, but only for transporting grain and flour originating <m the 
line of the Oregon Railroad & Navigation Company in competitloii 
witti the Northern Pacific and Great Northern Rallroada Its, sail- 
tngs^ were scheduled every 80 days, but were in foot irregular and un- 
certain.. The tonnage of Oriental trafllc over this line was inflnlteoi^ 
iinU eoffttiared to the total tonnage of the system, being only .OSB ofl 
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1 per cent, of it The steamebip line from Portland to San Frapdaco 
was likeirlae an inadequate providon for any regular traffic and par- 
ticularly transcontinental traffic. Its sailings were irregular and un- 
reliable, so that the Union Pacific Company had under its ownership, 
or control through subsidiary lines, a transportation route, as Just 
described, from Omaha and Kansas City to some Oriental ports and 
to San Francisco, by way of Portland. 

The Union Pacific had connections at Omaha ^th the Chicago, 
Milwaukee & St Paul, the Chicago & Northwestern, the Chicago, 
Burlington & Quincy, and other railways leading to Chicago, and 
connecting at that point with many, if not all, the great trunk lines 
leading to New York and Intervening points. It also had connec- 
tions at Kansas City with the Missouri Pacific, Wabash, Chicago ft 
Alton, and other railways leading to St. Louis, and connecting there 
with trunk lines extending to New York and intervening points. It 
also had divers important feeding-in or branch lines along its route. 

In 1901 the Southern Pacific Company owned or controlled a line 
of steamships operating between New York and New Orleans, and a 
line of railway extending from New Orleans, through Louisiana, 
Texas, New Mexico, Arizona, and California, to San Francisco, and 
thence through Oregon to Portland, with several branch lines along 
its route extending into tributary territory. It also owned all the 
capital stock of the Central Pacific Railroad Company, which owned 
the line of railway extending between San Francisco and Ogden and 
had a majority of the stock of the Pacific Mail ft Steamiffiip Com- 
pany, which operated lines of steamships between San Francisco to 
and from Panama and Oriental ports; so that the Southern Pacific 
Company had a transportation route over land and sea extending 
from New York, via San Francisco, to two terminal points, Ogden, 
Utah, and Portland, Or. It also connected at New Orleans with the 
Illinois Central, Ijouisvitle ft Nashville, Queen ft Crescent, and other 
roads, which opened up to it the traffic of the Middle states, and 
owned a line of railway extending from New Orleans to Ft Worth, 
Tex., and to connections there with roads leading to Colorado and 
Utah common points. 

The Atchison, Topeka ft Sante Fe Railway Company in 1901 owned 
or controlled a main line of railway extending from Chicago, through 
Illinois, Missouri, Kansas, Colorado, New Mexico, Arizona, and Cali- 
fornia, to San Francisco. 

The Northern Pacific Railway Company in 1901 owned a line Of 
railway extending from Lake Superior and St Paul, through Minu«s- 
sota, North Dakota, Montana, Idaho, Washington, and Oregon, to 
Seattle and the Pacific Coast and through ownership of a controDii^ 
interest in the capital stock of the Chicago, Burlington ft Quincy Rill- 
road Company, which operated lines of road in Minnesota, South 
Dakota, Iowa, Illinois, Wisconsin, Missouri, Nebraska, Kansas, OsU- 
forhia, and Wyoming, it controlled the tratuqportatlon of that eisi- 
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pttoj. Tbe last-^named company connected at seireral polnta wltb Oie 
Union Pacific, and was a natural and Important feeder for it 

Tbe San Pedro, Los Angeles A Salt Lake Bailroad Company was 
organised In 1902 for the purpose of constructing a line of railway 
extending from San Pedro, Cat, across the states of California and 
Nevada in a northeasterly course, to Salt Lake City. 

From 121 Faso, Tex., on the Southern Pacific line, the Texas ft Pa- 
cific Railroad ran across the state of Texas to Texarkana, and there 
connected with [107] the rails of the St. Louis, Iron Mountain ft 
Southern Railroad, which extended to St Louis. At St Louis the 
last-named road connected with the Wabash, for the East, and the 
Missouri Pacific, for Pueblo, Colo., and there connected with the Den- 
ver ft Rio Grande Bailroad, which ran to Ogden. These last-men- 
tioned roads constituted what Is known as the Gould System, and 
operating under one general management, swung around from a point 
on the Southern Pacific at El Paso to another point on the Southern 
Pacific at Ogden. The last-named company constituted Its only con- 
nection Into California, and afforded its only opportunity for partici- 
pation In transcontinental business. 

In 1898 the Union Pacific Company, which had been in the hands of 
a receiver since 1893, was reorganized, and Mr. Harrlman and his 
associates came Into control. They soon adopted and put Into exe- 
cution plans of a stupendous character for the rehabilitation and 
reconstruction of the road, Involving an expenditure of many millions 
of dollarSb Apart from possible rights conferred by tbe acts of Con- 
gress approved July 1, 1862 (12 Stat. 489), July 2, 1864 (13 Stat. 806). 
and June 20, 1874 (18 Stat 111 [U. S. CJomp. St 1901, p. 3077]), 
known as the ** Pacific Railroad Acts,*’ the Union Pacific Company 
had no Independent right of co-operation by through route or Joint 
rates with the Southern Pacific for the Pacific Coast trade, and In fact 
no other direct connection was open to it for that trade except the 
Southern Pacific road Itself. The Rio Grande and its allied lines 
and connections with trunk lines from the east at St. Louis was avail- 
able to the Southern Pacific as a connection at Ogden for business 
for the Atlantic seaboard and Middle states. To meet a menace occa- 
sioned by this situation and secure a reliable and permanent arrange- 
ment for Pacific Coast business, Mr. Harrlman, acting for the Union 
Pacific Company, first tried to purchase from the Southern Pacific 
Company the old Central Pacific line, extending between Ogden and 
San Francisco, and falling In this, entered into negotiations with C. P. 
Huntingtoii in his lifetime for the purchase of a latge block of the 
capital stock of that company, owned by him. Being unsuccessful in 
thISi he renewed his efforts to secure that stock ffom Mr. Huntington’s 
hetrs and devisees after his death, in 19(X). In this effort he had a 
odmpetltor in George Gould, acting for the Gould interests. It re* 
suited, th 1901 and 1992, in the purchase for the Union Pacific Com- 
paifji^ of 900^009 shares* and these, with the shares of some preferred 
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ftock aftcriraidt Israed aM takan by It, made a bolding of a Itttlo 
over 46 per cent of the total ontatanding iMue of Honthom Badflc 
•tocko This was a holding sufficient, according to the uaiial conduct of 
corporate affairs, to insure to the Union Pacific Ckmipany control in 
the managmnent of the Southern Pacific Company. 

In 1001 the Northern Pacific Company acquired a controlling inter- 
est in the Chicago, Burlington ft Quincy Railroad, which was a natural 
and actual feeder to the Union Pacific Company. After an unsuccess- 
ful effort to secure from Mr. Hill, who acted for the Northern Pacific 
Ckmipany, a partial interest in that purchase, in order to insure a con- 
tinuation of the fair and equitable relations which had theretofore 
existed between the Union Pacific and the Burlington roads, Mr. Har- 
riman purchased for the Union Pacific Company a majority of the 
capital stock of the Northern Pacific Company, including in his pur- 
chase more of the preferred than of the common stock. The preferred, 
by action of the board of directors of the latter company, was soon 
retired. The Northern Securities Company was afterwards organized, 
and the common stock transferred to it. Upon its dissolution in 1906, 
the Union Pacific Company was required to accept a part of the stock 
of the Great Northern Railway Company in lieu of some of its former 
holdings In the common stock of the Northern Pacific Company. Har- 
riman y. Northern Securities Co., 107 U. S. 244, 26 Sup. Ct. 493, 49 
L. Ed. 739. If the Union Pacific Company acquired any controlling or 
infiuentlal interest in the management of the Northeni Pacific Com- 
pany, these things resulted in the loss thereof. Finally, in the years 
1008 and 1900, holdings of the Union Pacific Company in Northern 
Pacific or Great Northern stock, entirely ceased. 

In 1904 the defendants Harriman, Rogers, Stillman, Frick, Kahn, 
and Schlff purchased for themselves as Individuals $30,000,000 in par 
valte of the common stock of the Atchison, Topeka ft Santa Fe Rail- 
way Company, and [108] later in 1906 the Union Pacific Company 
Invested $10,000,000 of its idle money in the preferred stock of 
that company. The individuals who purchased and owned the 
common stock secured the election of two of their syndlcifce, the 
defttidants Frick and Rogers, as members of the board of directors 
of the Santa Fe Company. They were at that time also members of 
the board of directors of the Union Pacific Company. The holding of 
the last-mentioned company of $10,000,000 in the preferred stock of 
the Santa Fe Company was about 6 per cent of the total outstanding 
stock of the latter company. This was all dispose l of in 1909. 

Some time after the acquisition by the Union Pacific Company of 
the Southern Pacific stock, the latter company became involved in a 
oontroveray with the Phoenix ft Bastem Railroad Company, the owners 
of a short line of road in Arizona. LIttgation ensued, and risolted hi 
the sale of the Phoenix ft Eastern Railroad to the Southern Paciffic 
Company. About that time there was a eonsolldatton of a short llaie 
of road (about W miles) in the northwestern part of OalHOmia Wliffi 
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tiie SoQthern Ball waj. Company. This ooxiaoltdatloii was made pur- 
suant to the laws of the state of (Mifornia. 

Prior to 1890 the Union Padflc Company through Its subsldlair 
company, the Oregon Short Line, constructed a line of railroad ex- 
tending from Salt Lake City in a southwesterly direction to Milford, 
a point near the state line between Utah and Nevada, a dtstanee of 
about 206 miles, and plans were made for an extension of the road 
further southwestwardly and ultimately to Los Angeles. Grading 
had been done at a heavy cost on this extension for a further distance 
of 117 miles, a part of the way being through a rugged and narrow 
defile in the mountain, when, on account of financial embarrassments 
culminating in the receivership of the Union Pacific and Oregon Short 
Line Companies, work had to be abandoned. In the meantime a tax 
deed purporting to convey title to the graded road had been secured 
by defendant Clark and his associates, who sought to construct a part 
of a line of railway projected by them between Salt Lake City and 
Los Angeles over it. This provoked proceedings in the Land Depart- 
ment and courts by the Oregon Short Line to assert its rights, which 
resulted favorably to its contention. Utah N. & C. B. Co. v. Utah A 
a By. Co. (C. C.) no Fed. 879. 

Pending subsequent controversies between the parties, an adjust- 
ment was reached whereby the two promoters, the Oregon Short Line 
and the Clark interests, proceeded Jointly to construct and operate a 
single line, each taking one-half interest in the stock of the Ban 
Pedro, Los Angeles & Salt Lake Company, which owned and operated 
it It was not completed, and no commerce passed over It, until 1806. 
In the further adjustment of their differences, certain permanent pro- 
visions relating to Joint, through, and local rates were made, favorable 
to the interests of the Union Pacific Company and its allied roads as a 
system. 

Prior to 1901 agents of the Union Pacific, Southern Pacific, and 
Santa Fe roads were actively engaged in New York, and elsewhere in 
securing business between New York, Pittsburg, and interior points 
to the Pacific Coast. The Union Pacific Company, having no through 
route, had to depend upon connections with other roads at either end 
of its line, and to share with them the revenue resulting from the 
traffic secured in such proportions that out of the through rate It 
received but a minor part; for instance: 

Per cent 


On trafile from New York to San Francisco, via Omaha and Og- 

doi, it received of the through rate only 84. 4 

Its connections east of Omaha received ..... 86. fi 

And the Southern Pacific, from Ogden to destination, received... .80. 1 
Oii traffic from New York to San Francisco, via Kansas Ctfr 

and Ogden, It received of the through rate only 86. 6 

Ibi.coimeeriimi east of Kansas City received — : .... 68; il 

And the SontlmmcPeclile, from OgdM to destination, received:.. Mi 
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On traflie firom dndnnatl to San Francisco, rla Omaha and Og* 

dan, it recelYed. — ~ 40. 4 

Ita oonnectiona east of Omaha recdTed ... ^ 24. 4 

And the Southern Pacific, from Ogdmi to destination, lecelyed — 86. 2 

( 100 ] On traffic from Chicago to San Francisco, Yia Kansas 

City and Ogden, it recelTed of the through rate only.. 48. 6 

Its connections east of Kansas City received 14. 2 

And the Southern Pacific, from Ogden to destination, received 42. 2 


From these fairly Illustrative Instances it appears that, on trans- 
continental traffic from New York and Important interior points by 
way of the Union Pacific road to San Francisco, the connections of 
the last^mentloned road on both ends received practically two-thirds 
of the total freight rate; the Southern Pacific Itself receiving about 
the same proportion of It as the Union Pacific did. On the other 
hand, the Southern Pacific received on freight from New York com- 
mon points to San Francisco by way of New Orleans on Its own route 
all the through rate, and on freight from Cincinnati, Ohicago, and 
other Interior points to San Francisco via New Orleans the total 
through rate less the small portion required by the Initial carriers for 
transportation from point of origin to New Orleans 

Many witnesses testified generally that the Union Pacific and 
Southern Pacific were prior to 1901 competing lines for transconti- 
nental business and had separate soliciting agents In New York and 
elsewhere. The proof amply shows that they were active In securing 
routings of freight and passengers to California, but that they did It 
In two ways: One by direct solicitation of shippers and passengers, 
and the other by securing and fostering friendly relations with the 
tnftfai carriers at the points of origin of the traffic. The Initial car- 
rier commonly was able to and did determine the routing of all traffic. 
Notwithstanding the right of the shipper in the abstract to do so, the 
carrier practically settled the question so as best to serve its 
own Interest. 

In so far, however, as the Initial carrier was Infiuenced by the ship- 
pers and they by the soliciting agents, the result was this: As be- 
tween the Southern Pacific and the Union Pacific, the agents of the 
former exercised their infiuence In favor of their through route by 
way of New Orleans ; but, as betwemi the Union Pacific and the Santa 
Fe, the agents of the Southern Pacific exercised their infiiioiee in 
favor of the Union Pacific route, as it thereby secured fbr itself a 
haul of 800 miles over Its own road from Ogden to San FrandscO, the 
last connecting link into California. 

The actuating intent and purpose of the Union Padflc OompeBy ih 
aoquirlng the Huntington stock was to secure a permanent ahd XB- 
Uabte connection at Ogden for through traffic over the Cmitrsl FidiBe 
line to the Padfic Coast, and thereby to save the neoesslly for ooii-^ 
stroeting a road of its own from Ogden to San Frandaoo. 
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•X3i«: facto tdatiiiS to leaa Important competition (1) between the 
Atlahtlc seaboard and Interior points on the one hand and Portland, 
Ot., on the other, <2) betweoi the Atlantic seaboard and Colorado 
and Ctah conunon points, (8) between Portland and Utah, Colorado, 
and Nevada common points, (4) betweoi San Francisco and Port- 
land, (S) between San Francisco and Montana and Idaho comnum 
polntn 1^ (6) between New York and Interior common points and 
the Orient, will be speciflcally refored to so far as necessary In the 
o^lon. 

Frank B. KeUogg and Cordemo A. Severance {Oeorge W. 
Wiokerehamy Atty. Gen., on the brief), for the United Statea 

N. H. Loomis, P. F. Dunne, and D. T. Watson (H. F. 
Stanibantgh and John M. Freeman, on the brief), for 
defendanta 

Before Sanbobn, Van Detanteb, Hook, and Adams, Cir* 
cuit Judgea 

Adams, Circuit Judge (after stating the facts as above). 

1. To bring any transaction within the condemnation of 
the first section of the anti-trust law, it must be a contract, 
combination, or conspiracy in restraint of interstate or inter- 
national commerca This restraint [110] must be substan- 
tial in character and the direct and immediate effect of the 
transaction complained of. Addyston Pipe dh Steed Co. v. 
United States, 176 U. S. 211, 20 Sup. Ct 96, 44 L. Ed. 136, 
and cases cited. The most important feature of the com- 
plaint in this case, and the one diiefly relied upon by counsel 
iae the government in support of their contentions, is the 
purdiase in 1901 by the Union Pacific Company of a con- 
trcdling intraest in the capital stock of the Southern Pacific 
Cranpany. Its consequences are alleged to have been the 
destruction or restriction of free competition in transconti- 
nental commerce. Whether such consequences followed de- 
pends upon whether these companies were or could have been 
iadependtoit and substantial competitms before the transac- 
tion in que^m occurred. KimhdU v. Atchison, T. db S. F, 
liiiOo. (0. C.) 46 Fed. 888. Most obviously, if they were 
hiM and could hot then have bemi sudi oonpetitors, the se* 
dtudiig uf amtro! of both by <»e did not destroy or stifle e<M^ 
fititfon,^'' SeetaHies Ob. ▼. United 198 U;-^' 

197, 881, 24 ^p. Ct 436, 48 L. Ed. 679. 
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qaeBlion then is: Was the line of the TTnion 
Crompany, extending rally from Omaha and Kansas City 
rai the east to Ogden on the west a competing line prior to 
1901 fw transoontinental busmess with the Southran Fa> 
rafie Cranpany, whose line extended froin New Yraic rai the 
east over the sea to New Orleans, and thence by rul to San 
Francisco and Portland on the west! The question is not 
whether it constituted a continuous line over whidi traffic 
might possibly be moved from the Atlantic seaboftfd or in- 
traior to the Pacific Coast, but whether it constituted a toas- 
ible route over which it could enter naturally and profitably 
into cranpetition with the Southern Pacific route for that 
traffic. 

Claim is not made that it was such a competitor for any 
business originating on or near to its main line, but only for 
business originating in New York or Pittdiurg common 
points, 1,000 or more miles away from its line. Its traffic 
between New York and interior points, on the one hand, and 
Portland, Oreg., on the other, was of trifiing importance, 
amounting for the fiscal year preceding the purchase of the 
Huntington stock to only 0.46 per cent of its total tonnage. 
Accordingly its competitive relation to the Southern Pacific 
route with respect to traffic in and out of San Francisco, the 
(hief gateway for trans-continental business, will first be 
considered. 

It had a connectirai at Granger with its subradiary lines, 
the Oregcm Short Line and the Oregon Railroad & Naviga- 
tirai line, extending to Portland, and there with a line of 
steamboats irregularly and infrequently running between 
that port and San Fmncisco. But this detour throuf^ 
Portland and over the sea was long, uiueliable, and unsat- 
isfactory, and afforded no opportunity tor fair, and remuner- 
ative competition with the Southern Parafic frar San Fttor- 
eisco trade. It was about 1,700 miles in length, as against 
800 miles in direct line from Ogden to San Fnmraeoe* -ito 
fact, prior to 1601 it had never been employed in ai^ soj^ 
way as an outlet tor the Union. Pacific’s westTbcil)a4 
into San Francisco. It is incrakoeiyahle, thetofon, 
thatfthe Huntington stock was ^irclMsed to prevraii^.fle^ j^ 
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Ow [111] Affect of pieyentiiig, in any substantial way, fihes 
competition with so devious and impracticable a route. 

We diall accordingly dismiss it from further conndraa* 
tion so far as transocmtinental business is concerned, and 
pass to the important question upon whidi argument was 
concentrated: 'Aether* the right, privilege, or practice, 
whatever it may have been, of connecting with the rails of 
the Southern Pacific at Ogden and of using that company’s 
line between Ogden and San Francisco, together with the 
right, privilege, or practice of connecting at Omaha and 
Kansas City with the lines of other railroads, which by them- 
selves and by successive connections led to the points of ori- 
gin of the traffic, constituted the Union Pacific a competitor 
of the Southern Pacific for that traffic. It is certain the 
Union Pacific by itself could do none of that business. It 
extended neither to its origin nor destination. It depended 
for success upon its connections with other railroads at the 
east and with its alleged competitor at the west end of its 
own line. 

2. Prior to the enactment of the provisions of the fourth 
section of the act of June 29, 1906 (34 Stat. pt. 1, p. 590 
[U. S. Comp. St. Supp. 1909, p. 1169]) known as the “ Hep- 
bum Act,” there was no way of coercing railroad companies 
into establishing through routes or joint rates with each 
other. In Southern Pacific v. Interstate Com. Com., 200 
U. a 636, 563, 26 Sup. Ct. 330, 334, 50 L. Ed. 685, the Su- 
preme Court speaking of a time antedating the Hepburn act, 
said: 

** It ia conceded that tbe different railroads forming a continnonallna 
of road are free to adopt or refnae to adopt Joint through tariff rates. 
The commerce act recognises anch right, and provides for the flMng 
with the commission of the through tariff rates, as agreed upon be- 
tween the companlea The whole question of Joint through tariff rates,, 
under the provisions of the act. Is one of agreement betwemi tbe com- 
panieo, and th^ nmy, or may not, enter into It, as th^ may think thtf r 
interests denmnd. And It Is equally plain that an Initial carrier inay 
affttS'ivon Joint thronth rates with one or oevwal emmeetlng cartiera, 
who ^between each otter mi^t be regarded as c empetteg rvah*. It 
Is fdoo ondoabtod that the common canter need not oontmot te esi^ 
beyond its own line, bnt may there deUver to the n«te soeceeding cap*, 
fteiv thus end Its responsibility, and charge its local rate for ^ 
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tnnqppttatlott. . U It agreo to tnuuq^ begroid Its omi Itaw It nwy 
^ ao I9 ancb lihoB as it chooBOB.’* 

Whei^w, therefore, the great Eastern lines and tiisir ctm* 
nectimtS) which gathered up the west>bound freight, should 
fayor the TJmon Pacific, the Southern Pacific, or the Santa 
Ee routes, as their final cozmecticm into San Francisco, was 
optional with them. If they favored the Union Pacific, the 
terms of their arrangement, whether for a reasonable partid' 
pation by each in the through rates, or on the basis of local 
rates for the service of each, or otherwise, were not within 
the power of the Union Pacific itself to determine, or of the 
courts, in the absence of legislative authority, to enforce. 
If, perchance, the Union Pacific had for a time a voluntary 
arrangement with the Chicago, Milwaukee & St. Paulj the 
Michigan Central, and the New York Central for a through 
route and joint rates on traffic destined from New York 
common points to Ogden and thence to San Francisco, can 
it be true that that fact by itself would have constituted the 
Michigan Central a competitor of the Southern Pacific for 
[118] that traffic within the intent and meaning of the Anti- 
Trust Law? If- not, it does not seem to us that the Union 
Padfic Company, another intermediate link, like it, in the 
same temporary through route, could have been such a com- 
petitor. But we do not rest our conclusion on this feature 
of the case alone. 

8. In view of the fact that the Southern Padfic owned 
and operated the road from Ogden to San Frandsco, with 
whidi alone (except for the drcuitous and impracticable 
route via Portland and the sea to San Francisco) the Union 
Padfic could have connected, and over whidi alone it could 
have carried its traffic into San Francisco, we are unable to 
understand how the Union Pacific could have been an inde- 
pendent competitor with the Southern Pacific for budness 
over that road into San Francisco. While the Union Padfic : 
-was entirely dependent upon the Southern Pacific for its. 
connection westward, the Southern Padfic was not at sll de-; 
peiident upmi the Union Padfic for its connection eastward.!. 
The l^ver ft !Ko Grande Ciompany and its allied lines un^ 
der one control had a through route extending from Ogdw,,^ 
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DenTer, Eliuflu City, and St Louis, to QdOago 
and oth» interior points, and dienoe by numy available con- 
nections to New York and the seaboard.. This was obviously 
a most attractive and powerful rival of the Union Padfic 
Cmnpany, and a constant menace to its success. The latter 
was in no position to coerce any action by the Southern Pa- 
cific. Its hands were tied. 

But, it is argued, it could retaliate by using its influence 
to induce initial carriers or shippers to route transconti- 
nental freight by way of Portland and the sea to San Fran- 
cisco. This being such a long and unreliable route, little 
success could have been reasonably expected in such re- 
taliatimi. If the Bio Grande should have been favored by 
the Southern Pacific as its Eastern connection, the Union 
Pacific, in the language of the witnesses, would have been 
practically bottled op at Ogden. With the advantage pos- 
sessed by the Southern Pacific as an initial carrier to deflect 
all east-bound traffic to another line at Ogden, and with the 
right to exact on all east or west bound traffic local rates, 
instead of a fair and just proportion of an establi^ed 
through rate, the Southern Pacific would easily have put a 
quick and decisive ending to any hostile rivalry or competi- 
tion, if such had been hazarded by the Union Pacific. This 
absolute dependence by the latter upon the Southern Pacific 
for a distance of 800 miles of its only through route, to say 
nothing of its dependence upon the voluntary action of ite 
Eastern connections already pointed out, in our opinion, ren- 
dered any equal or profitable competition between them im- 
possible. No real rivalry in the nature of things could have 
subsisted as long as the success of one was dependent upon 
the consult or favor of the other. Instead of the situation 
being ocnnpetitive, the two roads really acted together and 
co-operated between themselves and with their connections 
in securing as modi of the trans-continental traffic, each for 
the other, according to their respective facilities, as they 
could get, and participated in the total revenue <m a basis 
of complarative service rendered. Their rdations were like 
those of a limited putiierdiip, rather than those of hostile 
ooinpetitOrshipi. 
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[IIS] But it tlw Pacific Bailioad acta, 8Qpi», obiir 

gated the Umon Pacific and Central Pacific (the predeoeasor 
in lij^t of the Southern Pacific so far. as the road. fr«D 
Ogden to San Francisco is concerned) to the establishment 
of through routes and maintenance of joint rates, and take 
these roads out of the operation of the rule announced in 
the case of Southern Pacific Compcmy ▼. Interataie Com, 
Oom^ mpra. But we do not so interpret them. Those acts 
required the two roads, the one from Ogden east to Omaha 
and Kansas City, and the other from Ogden west to San 
Francisco, or their predecessors, to be “operated and used 
for all purposes of communication, travel and transportatiim 
so far as &e public and government are concerned, as one 
continuous line” (section 12, Act July 2, 1862, 12 Stat. 495), 
and also required them in such operation and use “ to afford 
and secure to each equal advantages and facilities as to rates, 
time, transportation, without any discrimination of any kind 
in favor of the road or business of any or either of said com- 
panies, or adverse to the road or business of any or either of 
tiie others * * *” (section 15, Act July 2, 1864, 18 Stat 
862). 

liie act of 1862 not only provided for the continuous op- 
ersition of the roads, but empowered them to consolidate 
(section 16) ; and so likewise did the act of 1864 (section 16). 
These acts were obviously intended to secure a permanent 
physical connection between the roads and to provide gen- 
erally for equal accommodations to the public on the basis 
of independent carriers; but we discover in ihem no provi- 
sions or madiinery by which the Southern Pacific, as succes- 
sor to one of them, could have been compelled by the courts 
or otherwise to make agreements governing interchange of. 
traflic or through rates, or fixing the division of such throu|^ 
rates between the two roads. Section 15 of the act of 1864 
is not substantially different, so far as the matter under con- 
sidwation is concerned, from section 8 of the interstate oomr 
mcnoe act of 1887 (24 Stat 880). Th^ both forbid 
<s;p<iination in rates between connecting lines. Seeti^ 8 
has bean held by the Interstate Commerce Conunissiomandby 
the Court of Appeals of this circuit not to invest tb# eninT 
mission or the courts with power to ocmipd carriers to nudn 
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oentEBctp w agreements for tiirongh InUing of freight or fot^ 
joint rates. On the contrary, it was. held that sudi mattera 
are left to the roluntary determination of the interested car- 
riers. L. R. <6 Mem. R. R. Co. v. Temn.^ etc., Co. 8 
luterst Com. B. 1; LitUe Rock <Ss M. R. Co. t. 8t. Lovis 
A 8. IF. Ry. Co.\ 68 Fed. 775, 11 0. C. A. 417. See, also, to 
the same effect, Oregon Short Line, ete.y y. Northern Pacific 
R. Co. (C. C.) 51 Fed. 465, 474, and Chicago A N. TF. Ry. 
Co. V. Osborne, 52 Fed 912, 914, 3 C C. A. 847. 

The Toluminous evidence of officers, agents, and Uppers 
to the effect that active competition existed between the 
Union Pacific and Southern Pacific roads prior to 1901 must 
be considered in the light of the legal and physical relations 
of the roads to each other and of other related facts. 
Whether there was competition or not, in view of all these 
things, is a mixed question of law and fact, and not sus- 
ceptible of determination by the preponderance of proof as 
an issue of fact only. Without doubt there was active com- 
petition, but [114] it was chiefiy in co-operation with initiai 
fines, which had the routings of freight, and for the benefit 
of such initial lines and their connections to Omaha or Kan- 
sas City, as well as for the benefit of the Union Pacific Com- 
pany itself. Even so far as it was for the benefit of the 
latter company, it operated necessarily for the benefit of the 
Southern Pacific to an extent of about eight-twentieths of 
the haul after the Union Pacific took it at Omaha or Kansas 
City. In this condition of things, the opinions of any num- 
ber of witnesses as to whether the two were competing fines 
within the meaning of the law is of little aid, and the general 
statement of those witnesses that the two roads had separate 
s(^citing agents Ihrows little, if any, fight upon the ulti- 
mate issue. 

The immediate and actuating intent and purpose of the 
Union Pacific Company in acquiring the Huntington stock, 
and thereby the control of the operations of the Southern 
Badfic line, were,, according to the proof, to secure a permii.: 
lu^t working and reliable connection at Ogden over «n ,4x- 
ifting.roed for its through traffic; a connection not cU|»end-^ 
eiilli fupod t^.glpaM a dmninant copartner, but one urithbi. 



Opinion of tbe Gonrt 

its 'own control. We lecogtiize the proposition that| if the 
neoeosajry wd direct result of the purchase of the Huntihg* 
ton stodc was to destroy or substantially suppress fr^ and 
natui^ competition, before then existing between the two 
ctmipanies, or if that purchase put it within the power of the 
Uhion Pa^c Company to destroy or suppress sudi com- 
petition, the latter-named company would undoubtedly be 
held to have intended the natural and reasonable conse- 
quences of its act, and, notwithstanding the dominant pur- 
pose just mentioned, would have violated the Anti-Trust law. 
Addyaton Pipe <& Sted Co. v. United States, 176 U. S. 211, 
284, 20 Sup. Ct 96, 44 L. Ed. 136 ; Northern Seour^ies Co. v. 
United States, 193 U. S. 197, 328, 332, 857, 24 Sup. Ct 486, 
48 L. Ed. 679. 

Our conclusion is that all the facts of this case, considered 
in their natural, reasonable, and practical aspect, and' given 
their appropriate relative signification, do not make the 
Union Pacific a substantial competitor for transcontinental 
business with the Southern Pacific in or prior to the year 
1901. We therefore pass to a consideration of some less im- 
portant matters relied upon by the government to establish 
destruction of competition between those companiesL 

it is contended that it was destroyed or suppressed in trans- 
continental business between the Atlantic seaboard and 
Middle states, on the one hand, and Portland and Willa- 
mette Valley common points, on the other hand. The route 
of the Southern Pacific for this business was by its own line 
via New Orleans and San Francisco to Portland, and that of 
the Union Pacific was by its own line from Omaha and Kan- 
sas City to Ogden, together with its connections and subccm- 
nections eastward from Omaha and Kansas City, and its 
subsidiary lines, the Oregon Short Line and Oregon BaUrofid 
& Navigation Company running northwestwardly into Port- 
land and the Valley. The geographical relati(Hi of th^ 
routes to each other, and the dependence of (me of ^kem, at; 
least, up<m voluntary arrangemehts^with other lines, w^d 
se^ to render natural and fair competition between tE^' 
for. ^e Portland trade impossible; but the [115]' shl^t 
vdlnme of the traffic here involved affioids a o(mfrolllii|; 
decisive considerati<m. For the year ending June 30, 1900. 
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tramagie of tlu Southern Pacific Ccunpanj in this trade 
was only 0.10 per cent of its total tonnage. For the suase 
year the tomage of the Union Pacific Company in this trade 
was only 0.46 per cent of its total tonnage. 

Again, it is contended that the control of the Southern 
Padfic Company acquired by the Union Pacific Company 
suppressed free competition between them for businesB be> 
tween the Atlantic seaboard and Colorado and Utah cmnmon 
poihts. The route of the Southern Pacific available for this 
traffic was from New York to New Orleans or Galveston by 
sea; thence over its own line to Ft. Worth, Tex. ; thence over 
its connection, the Colorado & Southern, to Denver; thence 
over another connection, the Denver & Rio Grande, into Utah. 

The route of the Union Pacific Company available for it 
was its own line from Kansas City and Omaha to Denver and 
Ogden, with its numerous initial connections and sub-connec- 
tions, and also a line by sea from New York to Newport News 
and Savannah; thence by connections at those places with 
such railroads as would favor them through the interior oi 
the country to the beginning of its own rails at Kansas City 
orOmaha. 

Physically and practically speaking, in view of the circuity 
of the route of the Southern Pacific and of the necessary de- 
pendence of both companies upon volunteer connections, real 
rivalry between them for Ais traffic does not seem to hate 
been possible; but here again the traffic itself was of little 
volume and comparatively unimportant. For the year end- 
ing January 30, 1900, the tonnage of the Southern Pacific in 
this business was only 0.19 per cent of its total tonnage. For 
the same year the tonnage of the Uni<m Pacific in this traffic 
was <nily 0.47 per cent of its total toimage. 

A like contention is made concerning the traffic between 
San Frandsco, on the one hand, and Portland and points in 
die Willamette Valley, on the other hand; but this traffic 
was also small. For the year ending June 80, 1901, the ton- 
nage of the Southern Pacific in this traffic was only 0A6 per 
cent of dts total tonnage, and the tonnage of the Union 
IPadfto Cknnpany in it for the same period was only 1.87 pas 
eent of its totd tonnage. A similar oontmtion is made dun 
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Mndng the traffic from Portland and Willamette Tallqr 
OMuntin points, on the one hand, and Ogden and its cominmi 
points, on the other. Ihe route of the Southern Pacific 
Company for this business was by the so-called iSiasta route 
from Portiand to Sacramento, and thence via the old Cen- 
tral Pacific route to Ogden. This was a long and circuitous 
route, e<Hnpared to that of the Union Pacific Company from 
Portland via Oregon Railroad & Navigation Company and 
Oregon Short Line to Ogden. Not only is this so, but the 
business was trifling. For the year ending June 30, 1901, 
tin tonnage of the Southern Pacific in it was only 0.01 per 
cent of its total tonnage, while that of the Union Pacific was 
only 0.85 per cent of its total tcamage. 

A like contention is made concerning traffic from San 
Francisco, on the one hand, and points in Montana, Idaho, 
Eastern Or^n, and [1161 Washington on the other hand. 
Without commenting upon the uncompetitive character of 
those routes for this business, it suffices to call attention to the 
insignificance of the traffic itself. For the year mding June 
80, 1900, the tonnage of the Southern Pacific Company in it 
was only 0.02 -per cent of its total tonnage, while that of the 
Uiii<m Pacific Company for the same time was only 0.28 per 
cent of its total tonnage. 

Claim is also made that the control which the Union 
Pacific Company acquired by the purchase of the Huntington 
st0<& suppressed f^ competition between them for the 
Oriental tmffic. Many considerations arising out of the re- 
lations of the two roads to the trans-Pacific steamship lines 
which carried the traffic from the coast have conduced to the 
oondusion reached; but bearing in mind that we are not con- 
ndering this case in view of the present Oriental traffic, but 
in view of what it was 10 years ago, when the transa^on 
complained of occurred, we find adequate reasrni for it in 
the email amount of this business dso. For the ymr end- 
ing January 80, 1901, (he tonnage of the Southern Padfic 
in handling it was only 0.20 per cent of its totd tonnage, 
(While that of the Union Pacific both through San Ftanei^ 
‘nqd' Portland gateways was only QAl per cent Of its 
'lOtMItlipBa. 
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Thh aggregate of all the business d<xie the Union Paci&: 
and Southern Pacific Companies over all these routes for 
the years specified, which we believe fairly represent the 
general conditions prevailing at or before the Huntington 
stock was purchased, was for the Southern Pacific Company 
0.88 per cent' of the entire tonnage of that system, and for 
the Union Pacific Company 3.10 per cent of its aggregate 
tonnage. Tables in evidence also disclose that the total reve- 
nue derived from the trafiic over these minor routes by the 
Southern Pacific Company for the year preceding the year 
of the Huntington purchase amounted to only 1.26 per cent 
of the total revenue of that system. 

Certainly the desire to appropriate the trifling business 
done by the Southern Pacific Company on these minor lines, 
or to suppress a competition in trafiic which was in the aggre- 
gate of such small proportions, could not have been the in- 
spiration of the vast outlay involved in the purchase of the 
Huntington stock. Neither was the suppression of competi- 
tion in this infinitesimally small proportion of the business 
of both companies a substantial or natural consequence of 
that important transaction. It did not amount to a direct 
and substantial restraint of either interstate or international 
commerce. It was at best only contingently, incidentally, 
and infinitesimally affected by it. This is not sufficient to 
bring it within the condemnation of the Anti-Trust taw. 
Uidted States v. Joint Traffic Association, 171 U. S. 606, 19 
Sup. Ct. 26, 43 L. Ed. 269; Anderson v. United States^ 171 
U. S. 604, 19 Sup. Ct. 60, 43 L. Ed. 800; Field v. Barher 
Asphalt Co., 104 U. S. 618, 24 Sup. Ct. 784, 48 L. Ed. 1142; 
Northern Securities Co. v. United States, supra; Cincinnati 
Packet Co. v. Bay, 200 U. S. 179, 26 Sup. Ct 208, 60 L. Ed. 
428; PldlMps v. lola PorUand Cement Co., 61 C. C. A. 19, 
126 Fed. 698; Arkansas Brokerage Co. v. Dunu <6 Powdl, 
97 C. C. A. 464, 178 Fed. 899 ; United [117] States v. Stand- 
ard Oil Company (C. C.) 178 Fed. 177, and cases citsd. 

4. This concludes consideration of the effect of the trails'; 
notion dii^y relied upon by the government in this case. 

it'is omitended that the purchase the Union Facific 
of a oontienUing interest in the stock of the Norflieni Paetfle 
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Company was also violatiye of the Anta-Trosfc law. WIilioat 
dwdling on the reason for the purchase of this sto<^, dis- 
closed in the preceding statement of facts, it is sufficient to 
say that, if any controlling interest was therdiy acquired, it 
was lost some time before this suit was instituted, and that 
none of that stock is now held by or for the Union Pacific 
Company. As there is no showing of any like ambitious 
project in this respect for the future, we fail to discover any 
opportunity or reason for the injunctive relief on this account. 

5. The transaction of 1904, by which a syndicate of men 
interested in the Union Pacific Company purchased for their 
individual account $30,000,000 in face value of the stock of 
the Santa Fe Company, and the investment in 1906 of 
$10,000,000 by the Union Pacific in acquiring 6 per cent of 
that stock are not claimed to have conferred any actual 
power of control upon the Union Pacific over operations of 
the Santa Fe Company. The proof does not disclose that 
any such control was acquired or attempted to be exercised. 
Even if the motive of the purchasers was to gain some inside 
information concerning the operations of the great competi- 
tor of the Union Pacific Company, they chose an entirely 
lawful way for doing it, and their acts afford no reason for 
judicial condemnation. 

6. Much of the argument relating to the construction of 
the San Pedro route, is addressed to the proposition that, 
because the San Pedro line was not completed at the time 
the Huntington stock was purchased, and because there was 
no competition then existing between the roads in question, 
there could have been no contract, combination, or conspiracy 
in restraint of it. The contention of the government in this 
particular, that a contract to strangle a threatened competi- 
tion by preventing the construction of an immediately pro- 
jected line of railway, which, if constructed, would naturally 
and substantially compete with an emsting line for inter- 
state traffic, would be in violation of the Anti-Trust law, may 
well be conceded. United Statet r. Patterson (C. C.^ 69 
Fed. 280; Interstate Oom. Com. yr. 'Pliilaielpliia Si Ity; 
Ud. (C. C.) 128 Fed. 969; Thoinstn r. Union OaxfU 'it&i 
8, Si^Oo.f ^ C C. A. 815, 166 Fed. Permsylvttnid B. 
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Oo. r. Oatimomoetiitkf 8 Sadler (Pa. Sup. CL Cases) 88, 91, 

TAa8r4. 

7. Bat this concession does not settle the question before 
us. The San Pedro line, as originally projected and as ulti- 
mately constracted, does not appear to have been naturally 
competitive with the Union Pacific, Southern Pacific, or any 
of &e subsidiary lines. It is pradiically a continuation of 
the Union Pacific or Or^oii Short Line southwardly, and, 
generally q>eaking, its course is at right angles, rather than 
parallel with, either the Union Pacific or Southern Pacific 
line. If it, as an existing route, had been acquired by the 
Union Pacific, it would have served rather as a short cut 
from Los Angeles to [118] Salt Lake City, to avoid the 
circuitous route between those points via San Francisco, 
than as a natural competitor for any of the business of that 
route. While it was calculated to deprive the Southern 
Pacific of a long haul on traffic destined between Los Angeles 
and Salt Lake City and beyond, it would be unfortunate 
indeed if that fact should have prevented its construction, 
especially when it was practically at right angles with the 
Southern line, and much shorter and much better adapted to 
serve the public. In these circumstances it, as projected and 
built, was not, in our opinion, naturally competitive with the 
Southern Pacific line, as alleged in the hill. 

It is however, contended that in the adjustment of differ- 
ences between the Union Pacific and its allied or subsidiary 
companies with the Clark interests, resulting in the construo- 
tion of one line between Salt Lake City and Los Angeles, 
instead of two, as projected, there was a suppression of c(Mn- 
petition which would have existed between the two, if they 
had built separately. We, howevw, are unable to di^ver 
anything in the transaction except a laudable purpose to ad- 
just differences and construct a line of railroad between the 
two points which would serve their joint interests as well as 
those of the public. The evidence discloses that it was not 
feasible to construct two lines of road over the only pnto’ 
ticeble route through the canyon in the mountaips, knofWA as 
^ ikoadow Valley Wash.” This, with other reasohs of a pniq- 
Moai nature, fully justified the abandonment of the projei^ 
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of oensteneting two lines end. tiie oonacdidetion of tiiem into 
one. 

Some minor agreements fixing the rdations between the 
new San Pedro line and the other lines composii^ the ^straa 
of the Union Pacific, as well as the provisions for fixing 
fliroagh and local rates, were made; but these are so inci- 
dental to the main tranmction, already found not to have 
violated the interstate commerce act, as to warrant no for- 
Uier consideration. If it be true, as already pointed out, 
that the San Pedro line was not naturally competitive with 
the Union Pacific or Southern Pacific lines, none of these 
incident^ things would disturb legitimate oomp^tion 
within the purview of the Anti-Trust law. 

The evidence discloses certain transactions between the 
Southern Pacific Company, on the one hand, and the Phoenix 
d Eastern and the California & Northwestern Railroad Com- 
panies, on the other hand, which are claimed to have been 
in restraint of competition between them ; but as they affect 
local transportation only, and are not complained of in the 
bill as substantive wrongs, and as neither of the two last- 
mentioned companies are made parties to this action, it is 
not perceived how any independent relief with respect to 
them can be granted. We therefore refrain from consider- 
ing them, except in so far as they afford relevant evidence 
on issues joined in the' case. 

8. Having now found that the several contracts or trans- 
actions specifically complained of in this case did not offmid 
against the Anti-Trust law, it seems hardly necessary to dis- 
cuss the claim, little debated by counsel, that they evidenced 
a combination or conspiracy to do so. In determining 
whether a combination or conspiracy in violation of the first 
section of the Anti-Trust Act, namely, to restrict competi- 
tion and tilier^y restrain commerce, was entered into, the 
facts already [119] found may properly be supplemented 
by reference to actual consequences and results. These often 
reflect the original meaning and purpose of preceding trans- 
aettom. The proof shows that after 1901, as weR as before, 
the rates for trans-continental traffic were the same over bo& 
the Union Pacific and Southern Pacifio lines, and that there 
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’])M flinoe ilt«n bees with xespeet to either of these lines ap 
impairment of service, no deterioration of the physical prop*- 
erties, no disoontinuanoe of efforts to satisfy the public, and 
no ocsnplaints of shippers of any inferior or inadequate 
service. 

The large number of initial carriers striving for that 
traffic have continued their active solicitation for businesB 
over the line which assured them the longest haul or other- 
wise benefited them most, and althou^ some agents of the 
two roads, which before 1901 were separate, are now joint, 
they have continued to exercise their influence to secure busi^ 
nesi for either road according to its availability, and always 
in opposition to other active competitors, like the Sante Fe 
and Denver '& Bio Grande roads. A substantial majority of 
the stock of the Southern Pacific Company has been held by 
parties other than the Union Pacific Company; but we hiil 
to find any complaint by such holders of any discrimination 
against their road or of any failure to properly pr(»note its 
welfare. None of the minor points charged to have been de- 
prived of competitive opportunities by the Huntington pur- 
chase are shown to have suffered as a result of that purchase. 
On the contrary, hundreds of millions of dollars have sinoe 
1901 been expended on these roads. Their physical condition 
has been vastly improved, and their efficiency for public serv- 
ice as well as for private profit has been greatly enhanced. 
The whole proof, taken together, we think, fails to disclose 
any conspiracy to restrain interstate or foreign commerce, in 
violation of the first section of the act 

The same considerations lead to the conclusion that no com- 
bination or conspiracy to monopolize or attempt to monopo- 
lize trade or commerce among the states or with foreign na- 
tions was entered into. Moreover, the fact that the Union 
Pacific Company did not secure or undertake to secure the 
control of the Sante Fe road, a thoroughly sufficient, well- 
equipped, and powerful rival for trans-continental busmess, 
or- the Denver Ss Bio Chande road, a potential, and latw ah 
actual, powerful rival for the same business, affordh addi- 
tjmud and conclusive evid^ce of no mtch combination or cm- 
Tbe purchase by the Uni<« Pacific Company, ao<^ 
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after aeqtdring Hie Huntington etoek, of a majority of Hie 
capital stock of the Northern Pacific Company, tends to the 
oppofflto oondosion; but, in view of the main reason for its 
acquisition and its disposition by the Union Pacific Com- 
pany, Tre are indisposed to give to ihat purchase alone any 
tonsiderable significance. 

' The conclusions of fact already stated dispose of this case 
without the necessity of determining the question, much de* 
bated in brief and argument, whether securing control of the 
Southern Pacific Company by purchasing stock of indiridntvl 
owners could in any view of the case have contravened the 
anti-trust law. On the facts of this case, with all their rea- 
sonable and fair inferences, we conclude that the govern- 
ment has failed to substantiate the averments of its bill. 

[ISO] Mr. Justice Van Devantek, while a Circuit Judge, 
participated in the hearing, deliberation, and conclusion in 
this case, and he now concurs in this opinion. 

The bill must be dismissed, and a decree will be entered to 
that effect 

Sanbobn, Circuit Judge, concurs. 

Hook, Circuit Judge (dissenting). 

Briefiy stated, the decision of the court, in which I am un- 
able to concur, is that the Union Padfic and Southern Pacific 
Bailroads, universally regarded as parallel in a broad geo- 
graphical and legal sense, for about 2,000 miles, were not 
competitors in 1901 for trans-continental or other traffic, and 
therefore their merger in that year was not contrary to the 
Sherman Anti-Trust Act. I agree with the court upon the 
min or features of the case, including, in a general way, tbit 
of the control of the San Pedro line by the Union Pacific 
Company. The latter is much as if a railroad company, 
mth a line from the west through Omaha or Eai^ ^ty 
to Chi(»gQ, should obtain control of a branch from Omaha 
of" Cfity to St. Louis. In the absence of a tnbto 

dizi^ competitive relation than appears here, the Shdtoaii 
itc^ shbUd not be held to cover sudi tangential aoquisitibra; 
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: But tiie diief onnplaint of the gOTenunent is of an unlaW' 
fal oontract or combination in restraint of trade and com^ 
meroe* by which the Union Pacific .and Southern Pacific 
tranq>ortation systems are held tinder a single control, and 
competition between them is suppressed or destroyed. The 
combination was effected through the purchase by the Union 
Pacific of part of the capital stock of the Southern Padfia 
Upon this two important questions arise. The first, which is 
one of law, is whether the purchase by one railroad company 
of corporate stock of another, less than the majority, but 
suffident in amount according to the practical eicperienoe of 
men to enable the purchaser to dominate or control (he 
' policies and operations of the other, is a form of combination 
within the prohibitions of the Sherman Act. The condu- 
sion of the court being against the government on another 
ground, it was unnecessary to determine this question; but as 
I do not assent to the conclusion, and as the question lies at 
the threshhold of the government’s case, I should briefly 
express my view concerning it. 

There is no substantial difference between the holding of 
the corporate stocks of two companies by a third, such as was 
condemned in the Northern Securities case, 193 U. S. 197, 
24 Sup. Ct. 486, 48 L. Ed. 679, and the holding by one of 
those two of the stock of the other. The form is somewhat 
different, but the effect, which is the chief concern of the 
law, is the same. If prior competition disappears as a direct 
and natural result, trade and commerce are restrained. If 
it is unlawful in the one case, it must be so in the other. It 
would be idle to hold that, while two competing railroad 
companies cannot lawfully submit to a common control 
through a separate stockholding organization, they may do 
so by dispensing with that medium. That would regard- 
ing shadows and letting the substance go. The [121] lan- 
guage of the Sherman Act in this particular is broad. It 
coders evwy contract and combination in restraint of inter- 
State and foreign trade or commerce, whether in the form of- 
tnut or otherwise. The essential, effective diaracter of the 
arrangdnent is to be regarded, rather than its casual vesti- 
tme; the substence, rather than the form. In HarrimaitTf 
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Oa., 197 U. S. Sm, 287, 26 Suib Ct. 408, 
48 L, Ddi 789, it was asBomed that the act oouid be* vioktad 
by ihfr direct holding of stock of a competing corporation. 

I grant it ia a serious thing to disturb a great busineea 
transaction like that shown in Oie case at bar; but, g^ym 
Uie power of Congress to legislate, and dear words to express 
what a judge oonoeiyes to have been its purpose, his duty is 
jdain, whatever he may think of the wisdom of the law. 
Evan if public regulation is believed to be a wiser solution of 
the important economic problem than miforced competition, 
with its necessary wastes and burdens, nevertheless his judg- 
ment of a law embodying the latter policy should proceed as 
with distinct approval of its selection. It is quite clear thk, 
with the growth and development of governmental regula- 
tion of ctHumon carriers engaged in interstate commerce, 
there is decreasing reason for holding them subject to the 
Shennan Act, and it may be that as regards rates of trans- 
portation the Interstate Commerce Commission could per- 
form its duties with equal justice to the public and greater 
justice to the railroads if they were released. But certainly 
that is for Congress, not the courts. The judicial function 
is properly exercised when the Sherman Act is construed 
and applied as though it were the only legisiative rmnedy 
on the statute books. 

The other questicm in the case is decided the court 
against tiie government. It is whether the two great trtuos- 
portation qrstems, the Union Pacific and the Southern Pa- 
cific, were in a substantial sense competitors in interstate 
and foreign commerce. This question involves the relative 
location of their lines on land and sea, and not only the parts 
they actually performed, but also those they were naturally 
capable of performing, in the movement of traffic. Albeit 
in part within the dcnnain of judicial knowledge, thb seems 
to me to be a pure question of fact. Some hundreds. 9i 
witnesses, practical railroad men and shippers of wide oK- 
peiience, testified upon it, and a great mass of evidsnee ips 
taken^ lowing ahnost without diq>ttte that, ueaag the tenu 
‘‘ competition ” as business men understand and use it^ theNi 
was astive, vigorous^ and substantial oompetitiion betmiMW 



atiutoyu) oo. 88t 


mrsoD fOAsoB v. vmo» maaio 


Book, a dimtiic. 

<Sbci Uokm Padfic and the Soatbam Pacific before die fonm 
obtifined ccHitrol of the latter. Bat the ooart holds the ques- 
tion of competition to be one of mixed law and fact, hot 
determinable by the eyidenoe alone, and as such it is an- 
swered against the government. 

Boughly stated, the situation was this: In 1901, when the 
stock purchase was made, the Union Pacific had lines of 
railroad from the Missouri Biver, at Council Bluffs, Iowa, 
and Kansas City, Mo., to Cheyenne, Wyo.; thence a line 
through Ogden, Utah, to Portland, Or., lines of steamers 
from Portland to San Franci^o, Cal., and from San Fran- 
cisco and Portland to Oriental ports; also certain rights un- 
der an act of Congress (13 Stat. 356) with respect to the 
Central Pacific Bailroad, whidi was controlled by the South- 
ern Pacific, from [122] Ogden to San Francisco. At the 
Missouri Biver the Union Pacific had many connections with 
the principal cities of the country and the Atlantic seaboard 
by the roads of other companies directly interested in routing 
west-bound traffic by its line as against the Sunset Boute, 
so-called, of the Southera Pacific. On the other hand, the 
Southern Pacific had a steamship line from New York to 
New Orleans, La., thence a railroad to Southern California 
and op through San Francisco to Portland, the above-mm- 
tioned railroad from Ogden to San Francisco, a steamship 
line from San Frandsco to the Orient, and a steamship line 
from San Francisco to Panama, being the Pacific link of the 
Panama rail and water route from New York to San Fran- 
cisco. The Southern Pacific also had at New Orleans con- 
nections similar to those of the Union Pacific by the roads of 
other companies direcdy interested in routing west-bound 
traffic by its line as against that of the Union Pacific. The 
most important competition, so termed by railroad men and 
shippers, between the two companies, was for trans-conti- 
nental business. There was also active competition at inter- 
mediate points, where considerable traffic originated. The 
two companies were distinct in control, management, and 
opwafion, with separate officers, directors, traffic and oper- 
ating officials, cKunmercial agencies, and solidting agents. 
Since the combinaitimi common officers and directors of traffift 
and operation were elected or appointed, competitive com- 
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mMci&l ftgeneiea were consolidated or abolished, the activitied 
of the two qrstems have been in close harmony, not in rivalry, 
and ctanpetition has disappeared. 

Beduced to the ^plest terms the conclusion of the cooit 
tiiat the two ccunpanies were not competitors and the l^eiv 
mui Act was not violated is based on these two grounds: 
(1) Trade and commerce were not restrained, because before 
the combination the competitive interstate and foreign traffic 
of the two railroad companies was not a substantial per- 
centage of their total traffic, including in such total the 
traffic entirely within the several states, over which Congress 
had no . control. (2) Trade and commerce were not re- 
strained because before the combination one of the lines of 
railroad, the Union Pacific, was an intermediate one in a 
through route, and depended for competitive traffic upon the 
business interests of connecting carriers, and therefore could 
not by itself alone, unaided by the concurrence of its natural 
allies, make a joint through rate over the entire route. In 
other words, each party to a contract or combination between 
railroad companies, which the government assails as being 
cemtrary to the Sherman Act, must have owned or controlled 
an entire through route over which competitive traffic moved. 
That it may have performed an essential part, or have been a 
necessary factor, in the transportation, is insufficient That 
connecting carriers may have voluntarily joined it in making 
through rates for the traffic is immaterial. 

With the greatest deference to my brothers, I am so pro- 
foundly impressed with the conviction that these conditions 
are without substantial relevance to the question before us 
that I am constrained to dissent from the opinion of the 
court. Moreover, their introduction so greatly narrows the 
act of Congress, which, however it may be [128] regarded, 
is the law of the land, that very little is left of it when ap- 
plied to railroads. Under one or both of those tesis^ the 
Union Paeifie could probably hem lawful purchased coTr 
trol of <M the great parcdld raSt/road system in the Uidbei 
Steeles. It could doubtless have been shown in meet 
stahees that the interstate and totoign traffic of ea<ffi, feir 
which it c(»npdted with the Uniem Padfic or with any of ^ 
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others, was but a small peiventage of its total traffic of all 
binds, and we know that all of them depended upon c<m' 
necting lines at least for trans-continental and much ottier 
traffic, and could not, unaided, have made joint through rates 
with respect to it. Nor is it clear that what could have been 
d<me in 1901 might not as well be done to-day. It is sug- 
gested that by the pa.ssage of the Hepburn Act (June 29, 
1906) Congress empowered the Interstate Commerce Com- 
mission to prescribe through routes and joint rates where 
connecting carriers have refused, and therefore a different 
rule respecting competition has since prevailed. I am wholly 
unable to perceive the material pertinence of that act, much 
less its controlling effect. The matter of compulsory joint 
rates is purely adventitious, except as business may be facili- 
tated over a combined route. A joint through rate merdy 
implies a single charge, less than the aggregate of the locals, 
for a continuity of transportation over two or more connect- 
ing lines. Carriers always had the power to make such rates, 
and commonly did so with allies of their own selection ; but 
whether the traffic movement was under joint rates or combi- 
nations of local rates does not seem to me to determine the 
existence or non-existence of competition. If rival lines or 
routes contended for the traffic, and it moved, by single line 
or by combination of connecting lines, there was competition. 
If not, it must be that until 1906, when the Hepburn Act 
was passed, the Southern Pacific, with its through water and 
rail route from New York to San Francisco, never had a 
competitor for trans-continental traffic in any of the great 
railroad systems in the United States or in all combined. 

The traffic for which the Union Pacific and Southern Pa- 
cific competed in 1901, and which one or the other secured, 
was of enormous volume when considered by itself. It ran 
into millions of dollars, and with the natural development of 
the country and the growth of commerce, reasonably to have 
been foreseen, it has since then greatly increased. The com- 
petition was direct, not incidental, and the business for whidi . 
the^y rtrove was appreciable or substantial, not insignificant. 
But tables of figures are given by defendants from which it 
i^pean' that the interstate and foreign traffic between co#> 
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peUtive points secured by each ‘was but a anall percentage 
of the tonnage of its entire system, and it is therefore argued 
that the ccnnpetition to which the act of Congress applies 
was relatively so small there could have been no restraint or 
suppression in a substantial sense, and hence no intoxt to re* 
strain or suppress it. The comparisons being with the total 
tonnage of the railroads, obviously an element is included 
which is wholly beyond the power of Congress, namely, the 
traffic local to the states. The logical conclusion from this 
view must be that the Sherman Act is not violated whenever 
the trade or commerce within its operation, affected by the 
contract or combination, however great in [124] volume, is 
overshadowed by that exclusively within the jurisdiction of 
the states. In other words, though substantial competition 
in interstate or foreign commerce has been actually sup- 
^^essed, it must be held there was no intention to suppress it. 
The magnitude of the traffic shown by the proofs was too 
fipwat, and the competition for it too earnest and active, to 
dismiss it as merely incidental to the principal business of 
the companies, and as not furnishing a motive for the merger 
or combination. A contention somewhat similar was made 
by defendants in the Northern Securities case. It was there 
argued (193 U. S. 261, 262, 24 Sup. Ct. 486, 48 L. Ed. 679) 
that the entire interstate commerce of the two railroads, the 
Great Northern and the Northern Pacific, the rates on which 
could be controlled by them without other competition or 
consent of connecting lines, was less than 3 per cent of their 
total interstate commerce, and that the restraint could not 
in any event affect more than that per cent of their commerce 
of that character. The argument, however, was without 
avail. 

In a broad and substantial sense, in the sense in which the 
terms are used in constitutions and statutes and in railroad 
and business circles, the Union Pacific and Southern Pacifi|e 
lines wore parallel and competing. That they were jm re* 
gaxded by practical men having to do with transportation la 
i^ various phases is shown, I think, by an ovetwhd|inj||i^ 
ihaas of evidouce. Bu^ had no witness testified legnr^ng It, 
wd dionld come to the same ocmclusum. There are ofteasiffliw 
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•iviim CDiirts in the MEeraae of thek judicifll ftinotitnis ave 
enticed to look out into toe world of affsiis to observe 
whether toere is not a ^mmon knowledge of the subject be* 
f<ne them, so universal and pervading as not to ad^t of 
testonomal controversy. That is termed ** judicial notice,” 
and it proceeds upon the assumption that a judge should not 
be blind to what all others see and understand. It embraces 
the great currents of trade and commerce in his country — the 
general movements of products and manufactures — as com- 
pletdy as it does the important features of its physical geog- 
raphy, toe location of the cities, the ports, the navigable 
waters, and the lines of railroad. 

The question whether a combination of two transportation 
lines is contrary to the Sherman Act is not always to be re- 
duced to a close consideration of the number of tons of com- 
petitive freight they carried within a given period, mudi 
less toe precise relation of the competitive tonnage to their 
total business of all kinds. Were they, at the time of the 
combination, in a substantial degree competitive factors in 
interstate and foreign commerce? Were they so laid upon 
land and sea as inherently to possess a substantial competi- 
tive capacity for the movement of such traffic? It is not 
merely the extent to which that capacity was utilized yester- 
dhy, but the extent to which the transportation facilities were 
naturally capable of being utilized ; and reasonable, not specu- 
lative, regard should be had for the developments of to-mor- 
row. Were it otherwise, Congress in the making of laws 
would be denied that ordinary foresight which men engaged 
in businesB commonly possess and practice. Competition, as 
toe antithesis of monopoly, is the influence which those in 
toe same line of business have on each other, and that influ- 
000010^7 as well be manifested in [126] an existing capacity 
and preparedness as in tha degree of active exercise. A mo- 
mmit’s reflection will show this is old doctrine in the judicial 
consteuction and application of laws against mcmc^lies and 
restraint 'of teade. A railroad company may have great, if 
Biol oMStrblling, ii^uence on competition, regardless of the ' 
aolaebiildf'to caarries at toe time. With * 

finilr' oi- Mdkeod seawaiy lesa pennansDt than >a ^nav ig al^ 
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wst«nfrs 7 « stands eqmpped and ready to do ti>e bnsiness 
when conations arise, and the duty to do.it oames from the 
very diaracter of its corporate being and tbe source of rite 
powers and franchises. It may at once be both a curb and a 
spur to other lines — a curb as regards rates, and a spur as re- 
gards quality of service, which are the two great points at 
whidh transportation touches the public interest. The influ- 
ence of the Mississippi Biver and its navigable tributaries 
upon the trade and commerce of St. Jjouis is well known, yet 
of the enormous freight tonnage into and out of that dty, 
largely interstate, scarcely one-half of 1 per cent moves by 
water. To be more exact, of the total rail and river traffic 
in 1910, nearly 52,000,000 tons, but thirty-six hundredths of 
1 per cent, was transported by water; in 1909, but sixty- 
eevra hundredths of 1 per cent of that year’s tonnage. But 
who would contend that if the rivers were the subject of pri- 
vate ownerdiip, instead of being common highways for the 
use of all, their control by a railroad company could not re- 
strain trade or commerce because, as measured by relative 
percentages, the ccunpetition appeared to be so slight? 

Whmi the iugument was made at the hearing that, because 
the Union Pacific was an intermediate, not a through line, 
it was not a cmnpetitor for traffic moving over it and its 
connections for whidi it could not have made a joint through 
rate, counsel admit^ that the rule contended for would have 
made it lawful under the Sherman Act for all intermediate 
lines in trans-continental transportation such as the Chicago, 
Bock Idand & Pacific from Chicago to £1 Paso, the Atchi- 
son, Topeka A Santa F4 from Chicago to Mojave (before it 
gained entrance to San Francisco), the Missouri, ibnsas & 
Texas firom St. Louis and Kansas City to Texas points, the 
St. Louis & San Francisco from St. Louis and Kansas City to 
the Southwest, the Missouri Pacific with the Denvm A Bio 
Grande from St. Louis to Ogden, and the Uni<m Pacific ^ 
have combined and agreed among themselves, as was ckme in 
the Trem»-Mis»ouri Freight Aeeedieition coee, 166 .U» S< 890, 
$7 Sup. Ct. 540, 41 L. Ed. 1007^ if they amfined titellr oS|a^ 
Iditettisn to trans-ccmtinental tn^; in other words: thiit>flb!i!^ 
^hitttmfldiato railroads could not be CMapetitms lor the tte^ 
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fiii^ and a oonfederati<ni with respect thereto could not be un- 
lawful. It aeems to me that a atatemmit of the ccmtention 
shows its unsoundness. Anything that affects the rate over 
a substantial part of a transportation route is calculated to 
affect the charge as an entirety; and so of the other features 
of railroad competition. The competition of the all -water 
route by the Atlantic and Pacific Oceans with the all-rail 
trans-oonUnental routes in the United States is so fully recog- 
nized that it is safe to say almost every car load rate to the 
Pacific coast from the territory between the Missouri river 
and the Atlantic seaboard exhibits a recognition of its influ- 
ence. And yet it is contended that the [136] Union Padfic 
in the direct line of traffic movement, with 1,000 miles of 
railroad from the Missouri Biver to Ogden, and nearly 900 
miles thence to Portland, with its steamship lines, is not a 
competitor for transcontinental traffic. 

The practical aspect of the question is shown by the cases 
in which railroad companies have asserted the existence of 
conipetilion from rival lines or routes of transportation as 
evidencing conditions justifying discriminations and prefer- 
moes under the interstate commerce act — ^that tiie rates ob- 
jected to as discriminative were controlled by competition, 
and if they abandoned the rates they would lose the business. 
An instance of this appears in Texas <6 Pacific Radwaiy v. 
Interstate Commerce Commission, 162 U. S. 197, 16 Sup. Ct 
666, 40 L. Ed. 940. The Texas & Pacific Bailroad from 
New Orleans to El Paso, Tex., and the Southern Pacific Rail- 
road thence to San Francisco, formed a through route over 
which traffic, both foreign and domestic, moved. The Texas 
A Pacific Company successfully defended its right to charge 
and receive more for its proportion of the through rate on 
traffic originating in New Orleans than it charged and re- 
ceived on import traffic originating in London and Liver 
pool end billed through New Orleans over the same route 
to San Francisco, and it did so on the ground asserted that 
the rate from the English cities to San Francisco was deter- 
mined ly competition with the following routes: By .vessel 
Mound the Bean; Teesdl and by rail acroas the Isthmus 
96885®— TOi, 4-17 ^22 
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df PftnwQM; and (162 U. S. 216, 16 Sup. Ot 674^ 4014 Ed. 
946) by vassal and by rail across Canada. all tbose 

tran^rtation agencies subject to the laws of the United 
States, could it with reason by urged that a contract or com- 
bination betweui thmn, suppressing a competition whidi ao> 
tuaUy existed, would not contravene the Sherman Act, be- 
cause all but one of them were composed of connecting links 
severally owned or controlled f If that which men engaged 
in transportation recognize as substantial competition in 
shaping their policies and their conduct is not so regarded 
in the courts, the statute will not have the operation intended 
by its enactment. Laws are generally framed to apply to 
the everyday affairs of men, who are not given to the study 
of nice differences and distinctions, and that should always 
be borne in mind in determining their meaning. 

But it is said there was no competition, because the Union 
Pacific depended upon the Southern Pacific line from Ogden 
to San Frandsco. It is true that much of the transconti- 
nental traffic of the Union Pacific went that way ; but it is 
not unusual for railroad systems to connect at points and 
interdiange husiness, though they are active competitors in 
other respects. In fact, a large proportion of them are so 
related. Competition, within the laws which seek to pre- 
serve it, does not imply absolute non-intercourse, as between 
hostile armies, which exchange no prisoners and give no 
■quarter. Moreover, the use of the Ogden line was neither a 
necessity to the Union Pacific nor a pure favor or concession 
1^ the Southern Padfic. Aside from the mutual bmiefits 
from the intorchange of traffic, the former had its own line 
frmn Ogden, by way of Portland, which, thou^ not as de- 
sirable, was more than an important strategic advantage 
necessary to be reckoned with. But were all this otherwise, 
the undeniable fact remains, [1871 *fter stripping the oase . 
of all debatable considerations, that the Union Padfic se- 
jcnred this west-bound traffic by active competition, and had 
transported it as competitive for 1,000 miles before it teadiied 
l^lden.' 

- i !j;thmk that upon tile main feidim of the case tii4 gmseMi' 
ment is mititled to a decree. 
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UNITED STATES t^. E. L DU PONT DE NEMOUBS * 
CO. BT AL. 

(Clrcait Ck>urt D. Delaware. June 21, 1911.) 

[188 Fed. Rep., 127.] 

Monofoltes (I 24)— -Anti-Tbu6t A01^— Suit for Injunotion.— A 
member of a combination in restraint of interstate commerce, In 
violation of Sherman Anti-Trust Act July 2, 1890, c. 647, # 1, 26 
Stat. 209 (U. S. Comp. St. 1901, p. 3200), who has in good faith 
withdrawn from such combination, is not subject to a suit for In- 
junction under section 4 of the act; nor. If such member Is a cor- 
poration, is the fact that a minority part of its stock is owned by 
members of the combination sufficient to sustain such a suit, in the 
absence of proof that such ownership is employed to aid the oom- 
binatlon.^ 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. I 24.] 
Monopolies (§ 24) — Anti-Trust Act — Injunotion. — A minority 
stockholder in a corpora tion, who is not an officer opxl takes no part 
ill (he management of its business, is not subject to a suit for In- 
junction under Anti-Trust Act July 2, 1390, c. 647, f 4, 20 Stat.. 209 
(U. S. Comp. St. 1901, p. 3201), because the corporation may be a 
party to a contract or combination to restrain or monopolize inter* 
state commerce. 

[Ed. Note. — For other cases, see Monopolies Dec. Dig. I 24.] 
Monopolies (§ 20) — Anti-Trust Act— -Construction — Combination 
IN Restraint of Trade."— The provisions of Anti-Trust Act July 
2, 1800, c. 647, §§ 1, 2, 26 Stat. 209 (U. S. Comp. St 1001, p. 3200), 
making unlawful any combination **in restraint of trade or com- 
merce among the several states " or to monopolize any part of such 
trade or commerce, do not make every combination in restraint of 
competition in interstate trade unlawful, but there may be a re- 
straint of competition that does not amount to a restraint of trade 
within the meaning of the act On the other hand, a combination 
cannot escape the condemnation of the act merely because of the 
form it assumes, and a single corporation, if It arbitrarily uses its 
power to force weaker competitors out of business, or to coerce 
them into a sale to or union with such corporation, puts a restraint 
on interstate commerce, and monopolizes or attempts to monopo- 
^ iize a part of such commerce, In a sense that violates the act 

[Ed. Note.— For other cases, see Monopolies, Dec. Dig. I 20. 

For other deOpitions, see Words and Phrases, vol. 2, pp. 1276b 
1276; TOl. 8, p. 7606.] 

^ ityRabns copyrighted, 1911, by West Ptffiliihing Obmp 
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Uovcffctum (i 20)— CkiHiiiifAnm in Bbstbaint or Intebstahn 06ic- 
lijRBCE.— In 1872 floren of tibe lari^ maniifacturera ot powder and 
other exploBtYOB In the United States organised what was called 
the ** Ganpowder Trade Association,’* which, at its meetings and 
throngh committees, fixed prices which the constituent members 
were required to observe under penalty of fines. It also appor- 
tioned territory between its members, authorized the cutting of 
prices in particular localities in order to drive competitors out of 
the market or force them to come into the association, and appor- 
tioned the losses, if any, from such price cutting, between the mem- 
bers Subsequently other companies were taken into the associa- 
tion, until there were 17 members ; and it was continued with some 
changes in the [128] fundamental agreement, but none in its pur- 
poses or methods, until 1002. At that time E. I. du Pont de Ne- 
mours & Go., then the most infiuential member of the association, 
passed under a new management, was reorganized into the E. L 
du Pont de Nemours Company, and its controlling stockholders 
and officers inaugurated the policy of acquiring the assets of other 
corporations and vesting ownership of their plants and the control 
of their business in their own company. So successfully was this 
policy carried out, by the use of the methods of the association, that 
within five years such company had acquired the stock of and 
caused to be dissolved 84 corporations engaged in the manufacture 
of powder and other explosives, and controlled from 64 to 100 per 
cent of the trade of the United States in the different kinds of ex- 
plosives sold, and also, directly or through subsidiary corporations, 
as stockholders, controlled all of the other members of the asso- 
ciation which was then dissolved. Held, that the formation of 
such a corporation and its subsidiaries and the adoption of the 
new policy was merely the continuance in a different form of the 
illegal association, and that it constituted a combination in restraint 
of interstate commerce and to monopolize a part of the same, which 
was unlawful under Anti-Trust Act July 2, 1890, c. 647, II 1, 2, 26 
Stat. 200 (U. S. Comp. St. 1901, p. 3200). 

[Ed. Note. — ^For other cases, see Monopolies, Dec. Dig. I 20.] 

Monopolhib (I 26) — Suit to Eestrain unubb Anti-Tbust Act— Bn- 
UBV. — ^Where an existing combination in corporate form has been 
adjudged unlawful, as in violation of Anti-Trust Act July 2, 1880, 
e 647, II 1, 2, 26 SUt 209 (U. S. Comp. St 1901, p. 3200), and to 
have monopolized and to be monopolizing a large part of the inter- 
state trade in a particular commodity, it is the duty of the court 
under the power conferred by section 4 of the act to ** prevent and 
restrain ” its violation, not only to enjoin further violation ^ the 
act but to render its decree effective by dissolving the illegal com- 
bhuitlpn. 

Note.— For other cases, see Monopolise, Dee. Dig. I 2^] 

lyfoNoroatas (I 24) — Suit fob Injunction undkb Antx-Tbust Aot^ 
Pabxibb.— To a suit under Anti-Trust Act July 2, 188(t c. 647, f 4 
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28 Stat am (xr. & Oomp. St 1901, p. sau), to rertratn vlolatlott 
of the act by oorpozattona alleged to conatltate a comUiiattaB In 
reetralnt of or to monopollae Intoratate commerce, mortgagees of 
sudi corporattons are not necessary pa^es, but may be brought in 
It It appears that their interests will be affected by the decree. 

[Bd. Note. — ^For othmr cases, see Monopolies, Dec. Dig. I 24.] 

In Equity. Suit by the United States against E. I. du 
Pont de Nemours & Co. and others. Decree of dismissal 
as to certain defendants, and for the United States as to all 
others. 

John P. Nidda, U. S. Atty., George W. Wickeraham, Atty. 
Gen., William S. Kenyon, Asst. Atty. Gen., and Jamea Scar- 
let, and WiJMam A. Glaagow, Jr., Sp. Asst. Attys. Gen., for 
the United States. 

Frederic XJVmann, for defendants American Powder Mills, 
Miami Powder Co., and .^tna Powd» Co. 

M. B. and H. H. Johnaon, for defendant Austin Powder 
Ca 

Frederick Seymovr, for defendant Equitable Powder Mfg. 
Co. 

David T. Marvel and David T. Wataon, for defendant 
Henry A. du Pont. 

Bvtrton B. Tuttle, for defendant King Powder Ca 

John O. Spooner, Jamea M. Tovmaend, George S. Graham, 
WBUam S. HiUea, and WUUam H. Button, for remainmg 
defendants. 

Before Giut, BunriNOTON, and Lannino, Circuit Judges. 
[129] Lanniko, Circuit Judge. 

This is a suit in equity instituted by the United States 
under the Shermian Anti-Trust Act against 48 corporate and 
indiyidnal defendants for the purpose of obtaining a decne 
adjudging the defendants guilty of maintaining a combing 
tpon OF oonepiiaqy in restraint of interstate oommeree and irt 
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mcoMipolkiiig or attnmpting to moac^iae Pa<^ eoumtoce, 
<x B part thweof, and awarding an injunction to prevent and 
restrain forther violations of the a^ lliir(y-sis answers 
Itove been jSled by 41 of the defendants. Two of the de- 
fendants^Austin Powder Company and Metrc^olitan Pow- 
der Company — have filed no answers. The petition and an- 
swers fill a volume of over 500 pages. We do not deem it 
necessary to present a detailed statement of the facts alleged 
in the pleadinga The petition is so admirably framed and 
the answers meet the allegations of the petition so fairly 
that there is no difficulty in determining the issues of fact 
(xe of law. Then, too, while the proofs fill a dozen volumes, 
we have had such valuable aid from counsel in their briefe 
and their oral arguments that we have easily reached the con- 
clusion that there is no serious controversy as to the essen- 
tial fads. 

The case, as we view it, is to be decided upon evidence 
about which there is practically no dispute. Our task is by 
a study of unimpeached documoitary and other evidence to 
ascertain (1) what were the relations of the defendants when 
tlfis suit was commenced; (2) whether those relations are 
inimical to the law ; and, if so, (8) what the relief shall be. 
That task will be amplified if, in the first place, we deter- 
mine which of the defendants are clearly shown to have had 
no connection at the time of the commencemmt of this suit 
with any combination or conspiracy of the nature described 
in the petition ; for, as the only reJief we can grant in this 
proceeding is injunctive, the petition must be dismissed as 
to any defendant who was not violating the law, or threaten- 
ing to violate it, when the suit was commenced. One may 
be indicted for a former connection with a combinatian at 
conspiracy violative of the Anti-Trust Act; but, after.be 
has in g<^ faith withdrawn from such a combinatiem c»’ 
conspiracy, he is no longer a subject of the injunctive power 
of a court of equity. 

' xiBtna Powder Ccxnpany of Indiana, Miami Powder Obm- 
picny of Ohio, and American Pemder Mills of MassadbiiUetta 
Live filed a joint and several answer, in whieffi (hey dony 
(ludi th^ were partaes to any Of the agreements meirtiemtid In 
ihe' petitidh when this suit was ccanmenoed, and ’ aver tlitt^ 
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»t tlKB; tuDfl of, the oommenoeaiient of the suit, none of tiMm 
had. any eharee of capital stock or othra* interest in any of 
the other defendant compuiies; that, as between themselves 
tlmy were not competitors, sinoe one of them was a manu* 
faetorer of gunpowder for qmrting purposes only, another of 
black powder for blasting purposes only, and the remaining 
one- of dynamite and fuses only; and that they have not sold 
and do not sell any of their commodities at prices fixed or 
dictated by any of the other defendants. The proofs amply 
support the averments of the answer, and establish the fa(^ 
to be that, although all of these companies did in former 
years enter with othras of the defendants into certain trade 
agreements to be more [130] particularly referred to here- 
after, they withdrew therefrom in 1906, and that for at least 
seven months before the commencement of this suit none of 
them had any connection, direct or indirect with any of the 
alleged unlawful combinations set forth in the petition. 

It is charged that the Equitable Powder Manufacturing 
Company was incorporated in January, 1892; that E. L du 
Pont de Nemours & Co., a partnership then mcisting in Dekr 
ware, acquired 49 per cent of its capital stock ; that the stock 
is now held by one of the defendants; that shortly after its 
incorporation the Equitable constructed a powder mill in 
Illinois, where it has ever since manufactured and sold in 
interstate trade gunpowder and other high explosives; that 
ever tince its organization competiticm in the shipment and 
sale of gunpowder and other explosives between that com- 
pany and others of the defendants has been suppressed and 
eliminated; that the prices for its commodities have been 
fixed by the parties to the alleged combination; that E. I. du 
Pont de Netpoura & Co., the partnership referred to, and its 
successors, b«ve ever sinoe dominated and controlled the 
EquitaUe by virtue of the ownership of 49 per cent of its 
capital stock; and that the Equitable has been and. now is 
a party to the alleged combination. The answer of the 
]^iutahle admits that the partnership refwred to purchased 
4$. per cent, of its capital stock, but says the purchsse was 
ma^ frcsn cmrtain of its stockholders four years after its 
il^tpo^on, and. denies that it was a party to the . 
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cbue, or iiiiflt oompetition between it and other parties had 
beeh supp roooo d or eluomated, or that its prices hate been 
ftaed any other parties to this proceeding, or that its basi- 
nesB has been dmninated or controlled by the partnership 
referred to (»: its successors, or that it has been, or is, a party 
to any combination or ooDspawsy. It also avers that it has 
hot been a member of any trade assodation since July 1, 
1908, that it is not, and for a long time before the ccsnmenoe* 
ment of this proceeding had not been, a stockholder in any 
other powder company, and that its budness has long been 
carried on in competition with that of the other defendants 
and other manufacturers and yendws of black gunpowdw 
and black blasting powder. The evidence of Idr. F. W. Olin, 
the president of the Equitable, who was called as a witness 
for the government, establidies the truth of the averments 
of the answer. There is no doubt that the Equitable with* 
drew from he Gunpowder Trade Association four years be- 
fore this suit was ccnomenced, and that it now has no con* 
necticm whatever with any combinaticm of vendors of ex- 
plosives. It- is true that 490 of its 1,000 shares of capital 
stock are owned by one or m(M<e of the defendant companies; 
but the averment of the government’s petition that the 
business of the Equitable is dominated and controlled by any 
combination is not shown to be the fact A business is not 
necessarily controlled by the mere purchase of a minority 
interest in it; nor is there any proof that the Equitable has 
at any time since July 1, 1903, directly or indirectly aided 
any of the defendants in efforts to control the trade in ezplo- 
aves, or submitted or been subjected to external coercion of 
any kind. We are not at liberty, by the ertraordinary writ 
of injunction, to interfere with the ownei^ip of the 490 
sharw of the Equitable, in the [181] absence of proof that 
that ovmertiiip is employed to aid the cmnbination d«M»t«iribed 
in the government’s petition. 

' Previous to 1897 Austin Powder Company, of CflevelatKl, 
CMiio, was a party to several contracts alleged ty the United 
Stites to have been violative of tire Anti-Trust Act; bat the 
Mdy fact affecting that company, alleged in the petition Oar 
proved, that existed, at the commencement of this sdi^ is tiie 
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<Aiiiendui» by one of the other defendant corporations of 5S66 
of tite 800 shares of its capital stock. There is no proof that 
the ownerdiip of this minority interest in the capital stock 
of the Austin has been used for any unlawful purpose. While 
the Austin has filed no answer, it appears that, by an agree- 
ment trith counsel foe the government, it reserved the right 
to move to dismiss the petiticm as to it 
King Powder Company, of Cincinnati, Ohio, Maroellns 
Powder Company, of Marcellus, N. Y., and OUo Powder 
Company, of Youngstown, Ohio, were incorporated in 1878 
and 1881. They erected mills in New York and Ohio, and 
it is diarged that members of the Gunpowder Trade Associa- 
tion waged against them such a destructive warfare that 
between 1883 and 1886 the prices of explosives within their 
fields of competition were reduced below the cost of manu- 
facture, that the owners of the capital stocks of the Mar- 
cellus and the Ohio companies were compelled to sell their 
stodcs to certain members of the Gunpowder Trade Asso- 
ciation, that those two companies were subsequently dissolved, 
and that King Powder Company was forced into an agree- 
ment by which its business was controlled by the Gun- 
powder Trade Association, which association was formed 
under an agremient dated April 29, 1872, and continued 
under other agreements dated August 23, 1886, December 19, 
1889, and July 1, 1896. King Powder Company was a party 
to all these agreements, but we need not here consider their 
effect, since it condusively appears that (m Septembw 6, 
1898, it refused longer to adhere to any ** schedule on paper,” 
and dedared it should thereafter be guided “ by the market 
price set by our cmnpetitors.” It appears, also, that on 
Janusury 29, 1901, King Powder Company entered into a 
contract by which it agreed to sell to E. I. du Pont de 
Nemours & Co. of 1899 (a corpcuration of Delaware which 
snooeeded the partnerdiip of the same name) and Laflin & 
Band Powder Company the whole of its output, exc^t what 
should be used by a certain othm* c(»npany, for the period of 
85 yesffs; and it is diarged that in April, 1901, these two 
vendees caused King Mercantile Company to be organised, 
mbqniied a inajority of its capital stodc, and used it as ah ih- 
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stnaBfliitalHgr ^ oontmUing the output of JBQn^ Piowdir 
OompMuy Mid oliminating the latter oompaoy ae a eoiar 
petitor« But it is also uDnecessary to inquire into the leigaUigr 
of tiiese transactiona, f(Mr on December 21, 1906, tiu agree> 
BMUtol January 29, 1901, was formally rescinded by mutoel 
etmsent of all the interested parties. There is no {»oof that 
King Powder Company, after December 21, 1906, was a 
party to any trade agreement concerning the manufacture 
or sale of gunpowder or other explosiTes. On the contrary, 
the unccmtradicted proof is tiiat for seven months before tide 
suit was ccanmenced King Powder Company was [182] abso- 
lutely independent in the conduct of its business, and during 
that time neither did anything, nor tiireatened to do any- 
thing, in any wise violative of the Anti-Trust Act. 

The plant of Anthony Powder Company, Limited, a part- 
netriiip association of Michigan, was destroyed in 1906 by an 
esplosicm. On June 26, 1907, it issued a call for a stock- 
bidders’ meeting to convene cm July 30, 1907, for the purpose 
of considwing the question of dissolving the associaticm and 
distributing its assets. On the date last mentioned a rescdu- 
tiou to dissolve was adopted. The proceedings to dissolve 
were in progress when this suit was commenced. It wasthen 
doing no business, but was proceeding according to law to 
wind up its affairs. 

The American E. C. & Schultze Gunpowder Compaiqr, a 
ccwporation of Great Britain, had established, prior to No- 
vembw, 1903, at Oakland, N. J., a plant where it was manu- 
facturing and selling smc^eless sporting powder. On No- 
vember 9, 1903, by a written instrument, it leased its plant 
to E. L du Pont de Nemours Powder Company of Delaware 
fcm 99 years, at an annual rental of £3,750. sterling, with an 
optkm of purchase to the lessee. In 1906 the lease was aa- 
signed to the E. I. du Pont de Nemours Powder C(»BpaBy .flff 
New Jersey (incorporated ui^er the laws of New Jwsey in 
1908), which company has elected to purriiase the {dasii^aod 
haSialieady paid a pact of the purchase money thm«fe0#? We 
nothing in these facts, so far as the British coa^Niayr is 
cqniened, violative of the Anti-l^USt Act. 

The Peyton Ghemicel Company; a coipmtatioB >«lr :Ob&> 
forma, does not appear to have been, at the time of the ocnu- 
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M B Po e mm t 'of this suit or at any other iiiney engaged* itt 
manu&cturing or selling explosiTes ol any kind, or to hsee 
tak«i;any part in fixing the prices of ^explosives, or hadcMi* 
nectioQ with any sdteme for controlling any part of tiie trade 
m explosives. It does appear that 8,000 of its 6,880 riuuee 
of st^ are owned by (me of the principal defendants, but 
that alone is insufficient to warrant injunctive relief as 
against Peyton Chemical Company. 

Henry A. du Pont is <me of the mdividual defendantn 
Previous to 1902 he had frequently rejnesented B. L du 
Pont de Nemours & Ca at the meetings of the Gunpowder 
Trade Assoriation. In 1902 he sold the major part of his 
interert in that company to other members of the du Pont 
&mily, though he acted tac a time thereafter as an office of 
two of the du Pont corporations. In June, 1906, more than 
a year before this suit was begun, he resigned all his official 
positions in the defendant corporations, and since that time 
has had neither real nor nominal connection with the man* 
agement of any of the defoidant corporations, or with any 
trade agreement or combination concerning the manufacture 
o* sale of explosives of any kind. His stockholdings in the 
defendant corporation, after February, 1902, were com* 
paratively small, and as, after June 8, 1906, he was not- a 
director or office in any of them, and took no part in the 
managemmt of any of ^em, he cannot be held individually 
responsible for the unlawful acts, if any there were, of aay 
oorporatiim of which he was a stoddiolder. It was impos* 
able for him al<»e to dominate the bosi[188]ne8s of any 
of the defendant corporations. There is no evidence that he 
attempted to do so, or that, after June 8, 1906, he had aay 
connection, direct or indirect, with the diaping of p<dieies 
or the management of the busineas of any of them. At the 
time of oommencing this suit he was doing nothing, wx was 
he threatening to do anything, which furnishes the subject^ 
mattor of injunctive relief as against him. 

Henry F. Baldwin is another mdividual defendant^ idho,' 
H- is-dHeged hy the United States, wasi at the tibnoof ^ fil^ 
ingr of the petition, a directs of <»ie of the du Font 
pahies saA ene of the maaayBs of ita b nirin ssi, ; By hivma«> 



Opitdoa of the Ootirt. 

Bver Balda^ avers that he was a director of the emnputy 
mentiraied for some time previous to June 14, 1907, but that 
<m that day he resigned, and has not since been a director of, 
or in any way interested in the management or control of, 
any of the defenduit corporations. There is no proof that 
his answer is incorrect, or that any injunction should be 
granted as against him. 

Before this suit was ctmunenced the capital stoda and 
properties of other defmdant corporations had been acquired 
by one of the du Pont companies, and they had been dissolved 
aiul were no longer in existence. These were the California 
Powder Works of CaUfomia, the proceedings to dissdive 
which were practically completed when this suit was com- 
menced; ihe Conemaugh Powder Company of Pennsylvania, 
dissolved April 30, 1906; the Metropolitan Powder Com- 
pany of California, ^ich has filed no answer and was dis- 
solved September 21, 1905 ; and the E. L du Pmt Cconpany, 
incorporated August 1, 1903, under the laws of Delaware, 
and dissolved July 1, 1907. 

For the reasons stated, we think it is clear that the peti- 
tion tiiould be dismissed as to. the fcdlowing fifteen def^d- 
ants: Powder Company, Miami Powder Company, 

American Powder Mills, Equitable Powder Manufacturing 
Company, Austin Powder Company, King Powder Com- 
pany, Anthony Powder Company, Limited, American E. C. 
& Sdiultze Gunpowder Company, Peyton Chemical Com- 
pany, Henry A. du Pont, Henry F. Baldwin, California 
Powder Works, Conemaugh Powder Company, Metropol*- 
tan Powder Company, and E. I. du Pont Company of 
August 1, 1903. 

The remaining defendants are: (1) Hazard Powder Coan^ 
pany, a corporation of Connecticut; (2) Laflin 9t Band’ 
Powder Cmnpany, a corporation of New Yoik; (3) SasieBnl 
I^amite Company, a corporation of New Jersey; (4 V Fair- 
mont Powder Company, a corporation of West Viz|^ia; H(5) : 
International Smokeless Powder A Chemical Compani.7f' a 
qbrporaticm of New Jersey; (6) Judson Dynamite A Pbwdar^ 
Company, a corporation of California; (7) Dewars Sa* 
cwcitiei Company, incorporated Seqytember 20, 1908) msdar 
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..the laws of Ddaware; (8) Ddaware Inyestment Gompanyi 
inooiporated September 20, 1902, under the laws of Dela- 
ware; (9) California Investment Company, incorpmrated 
A|Wil 7, 1908, under the laws of Delaware; (10) E. L du 
Pont' de Kanours A Co. of Pennsylvania, incorporated Sep- 
tember 11, 1903, under the laws of Penn^lvania ; (11) du Pont 
International Powder Company, incorported December 14, 
1908, under the laws of Delaware; (12) E. L du Pont (1841 
de Nemours Powder Company, incorporated May 19, 1908, 
under the laws of New Jersey; (18) E. I. du Pont de Ne- 
mours A Co., incorporated February 26, 1902, under the laws 
of Delaware; (14) Thomas Coleman du Pont; (15) Pierre 
S. du Pont; (16) .Alexis I. du Pont; (17) Alfred I. du Pont; 
(18) Eugene du Pont; (19) Eugene E. du Pont; (20) Henry 
F. du Pont; (21) Irenee du Pont; (22) Francis L du Pont; 
(23) Victor du Pont, Jr.; (24) Jonathan A. Haskell; (26) 
Arthur J. Moxham; (26) Hamilton M. Barksdale; (27) 
Edmond 6. Buckner; and (28) Frank L. Connable. 

By its petition the United States considered the combina- 
tion which it alleges the defendants have maintained with 
reference to six periods, extending from the year 1872 until 
the commencement of this suit. We ^all consider it with 
reference to two periods, the first extending from 1872 to 
February, 1902, and the second from February, 1902, to the 
(xnnmencement of this suit, which was July 30, 1907. We 
make this division for the reason that in February, 1902, as 
we shall presently see, there was a very important change in 
the management of the companies in which the du Pont fam- 
ily had been and then was interested. Tradng the history 
of interstate commerce in gunpowder and other ^plosives 
through these two periods, we shall be able to answer the 
first of the three questions before us, which is : 

1, 2. First. What were the relatione of the S8 defendante 
last above named when this suit was oommeneedt 

Much of the first of the two periods antedates July 2, 1890, 
whw the Anti-Trust Act became a law. We are not debarred, . 
howevt^; from considering the methods by whidi interstate 
oonuneihie in explomves may have been controUed before the 
enactnient of that law, for it may be that an ezamimtion of 
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Aon m^ods will tUselose fusts whidi wSl materbl]^ ftid 
U8 m detonniiuiig the paipoee of the trade egittements aod 
the inooiporatitnis that followed the enactmeat of the law 
and the. real relations of the defendants wh«i this suit was 
oonunenced. ‘Standard OH Co. v. United States^ .^1 U. & 
U SI Sap. a. 602, 56 L. Ed. 619, decided May 16, 1911. We 
8^11, therefore, in the first place, sketch as briefly as dazity 
of statement will permit, the history of the interstate com- 
merce in explosives from 1872 to Fdbruaiy, 1902. 

On April 29, 1872, at a meeting of manufacturers of gun- 
powdo* in New York City, there was organized the " Gun- 
powder Trade Association.” Its members, seven in number, 
were Hazard Powder Company of Connecticut, Lailin & 
Band Powder Company of New York, E. I. du Pont de Ne- 
mours & Co. (a partnership then existing in Delaware), Ori- 
ental Powder Mills of Maine, Austin Powder Company of 
Ohio, American Powder Company of Massachusetts, and 
Miami Powder Company of Ohio. Articles of association 
were adopted providing that the association diould be com- 
posed of all manufacturers of gunpowder in the United 
States who were then or might thereafter be admitted 
thereto; that of its sev^ members the Hazard Company, the 
Leflin & Band Company, and the du Pont partnership ^ould 
at all meetings of the association be entitled each to ten votes, 
the Oriental [136] to six votes, and each of the other three 
companies to thrM votes; that the association ^ould meet 
quarterly for the purpose of establishing prices, if need be, 
and hearing and deciding appeals, and determining all ques- 
tions relative to the trade that might be submitted to it; 
that a council of five persons diould be elected; that the 
ooundl should meet weekly for the consideration and deci- 
non of infractions of agreements and questions of discrep- 
aniy and deviations tium prices in the different home^mar- 
kets; that appeals from the council should be determined and 
tiie minimum prices for powder of the various sorts should be 
fixed by the association; and that funds necessaxy f or cenyi’ 
ing out the provisimis of the articles should be assessed p 
piropurtion to the votes to which tiie members, uudqr, the 
the articles, were Mepectively entitled* 
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Oii'Fefarauy 11, 19r8, «t a icgiilai; ijoaxterlj mec&ig MF 
tlw Gimpowtder Trade Ainnciaticm in New Yo^ City, repre* 
sentotivcs ofall eeren of its membws being present, a- 0 Mn> 
mittee was appointed to consult witli the CaHfomia Powder 
Works in the matter of its «atrance into the markets of the 
Eastern stat^ At an adjourned meeting on Mank 17, 1875, 
the committee reported that an agrement had been made 
with tiie California Powder Works regulating the trade 
of both of the parties, that it was thought best to preserve 
the agreement amongst the confidential records of the asso- 
ciation, and that, in accordance witli the terms of the agree- 
ment, the association should adopt a series of rules regulating 
sales and prices of powder in what was called the “ neutral 
ground,” being Utah, Montana, Wyoming, Colorado, and 
New Mexico. By these rules, which the association immedi- 
ately adopted, certain agents of the companies constituting 
the Gunpowder Trade Association fixed the prices of powder 
delivered io the states and territories composing the “ neutral 
ground,” the California Powder Works b^me bound 
thereby, and a fine was prescribed for every violation of the 
rules. On May 8, 1876, the committee of the Gunpowder 
Trade Association previously appointed to confer with the 
Sycamore Manufacturing Company reported that that com- 
pany had promised to observe the rates fixed by the associa- 
tion. On August 2, 1876, the association amended the agree- 
ment of April 29, 1872, by authorizing fines to be imposed 
upon its members for violations of the agreement and pre- 
scribing a method of procedure for the trial of alleged of- 
fenders before the association and the collection of the fines. 
On February 11, 1880, the California Powder Works and the 
seven companies composing the Gunpowder Trade Associa- 
ti<m entered into a new agreement, in lieu of the one dated 
February 11, 1875, restricting the right of the members of 
tile association to carry on their trade in certain of the Pa- 
cific states and territories, and the right of the California 
Ppwdw Wbtkk to trade in any part of the United States 
ol thie “neutral ground,” regulating sales within the 
neutral territory, and fixing the fines to be paid by those who 
should violate the terms of the agreement. As illustratiinis 
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of the power exercised by the association imder the agree- 
ment of April 29, 1872, out of many that might [1861 ^ 
menticmed, we refer to some excerpts from the proofs repro- 
duced in the margin.^ 

*At a special meeting of the Gunpowder Trade Association on Octo- 
ber 18, 1870, the following resolutions were adopted : 

'^Whereas, the reduced prices for blasting powder recently made by 
Mrtaln parties In the coal fields of Ohio, Illinois, and Iowa not only 
tend to demoralize the general trade but to impair the proper interests 
of this Association: It is therefore deemed advisable to adopt the 
following : 

" Resolved—That the price of blasting powder in the Youngstown 
district, which includes the counties of Trumbull and Mahoning, Ohio, 
and Mercer and Lawrence, Penn., also the Akron and Massllon dis- 
tricts, comprising the coal fields of Summit, Medina, Wayne, Stark, 
Tuscarawas counties, Ohio, be fixed at $2J!K) per keg-~car load lots 
at $2.40 per keg. 

" Besolved— That the price of blasting powder in the coal districts 
of Illinois and Iowa be $2.00 per keg, car load lots $2.60 per keg. 

** Resolved — ^That the foregoing resolutions apply to the consumption 
in the coal fields only In the states mentioned, that they are passed in 
self-defense for mutual protection, and to the intent that each asso- 
ciate may be enabled to hold his own trade. 

Resolved— That the Hazard Powder Ck)mpany be permitted to selL 
blasting powder as low as $2.00 per keg in the Middlefidd district 

** Resolved— That the committee on prices be authorized in their 
Judgment to revise and regulate prices at all points where cuts are 
made or attempted by any outside parties— notice of such change in 
prices to be wired to each associate not less than twenty-four hours 
before the same goes into effect” 

At the stated meeting of the association on February 5, 1879, the 
following was adopted : 

«« On motion of Col. du Pont, that prices at Memphis, Nashville, and 
such other points as are affected by the prices of King’s powder, be 
modified as the price committee shall decide.” 

The compendium of rules of June 1, 1881, contained the followhig: 

^Associates noi; already in the enjoymmit of trade in the Lake Su- 
perior district shall refrain from selling powder therein^ or to go to 
that district Lake Superior Powder Co. to confine its sales of powte 
to consumers within its proper district” 

On August 8» 1881, the association adopted the following: 

^ On motion, that each associate shall instruct in writing his 
seiptative agent at Denver not to sell any powder to ag^ts of tiie 
diaxit Powder Co. at any price.** 
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PrevioiiB to Aagust 28, 1886, the Gunpowder Trade Asso- 
ciation composed of the seven members above mentioned, 
heard and disposed of several hundred ccunplaints of viola- 
tions of the agreements above referred to and imposed many 
fines. Other companies, not parties to those agreement^ 
had for some years been waging a warfare with the members 
of the Gunpowder Trade Association. Among these were 
the Sycamore Manufacturing Company of Tennessee, the 
Lake Superior Powder Company of Michigan, the King’s 
Great Western Powder Company (whose name was subse- 
^ently changed to the King Powder Company) of Ohio, tho 
Ohio Powder Company of Ohio, and the Marcellus Powder 
Company of New York. On the date last mentioned (Au- 
gust 23, 1886) these five companies united with the seven 
companies who had formerly constituted the Gunpowder 
Trade Association in a new trade agreement the purpose of 
which, as expressed in its language, was to regulate the 
business of the parties thereto, including the prices at which 
powder should be sold, to the end that the parties might 
avoid unnecessary loss by ill-regulated or unau[137]tilior- 
ized ” competition. The agreement excepted from its opera- 
tion trade with foreign countries, with the government of 
the United States, and with parties within the anthracite 
regions of the state of Pennsylvania, apportioned amongst 
its twelve parties the maximum yearly trade allowed to them 
respectively, provided for a supplementary agreement with 
the California Powder Works concerning sales in the Pacific 
States and the “neutral territory,” provided for sworn state- 
ments of sales to be delivered annually by each of the twelve 
parties to designated representatives, created a board of ar- 
bitration to settle disputes betwe^ the parties, provided for 
the execution of supplementary agreements relating to prices 
to be maintained for the sales of powder and the gmieral 
harmonious arrangement of the powder trade, and also pro- 
vided, finally, that since the Laflin & Band Powdw Cmn- 
pany, one of the twelve parties to the agreemmit, owned a 
majority of the capital stock of ^ Schaghriooke Powder 
Cmnpany the former company would guarantee that the lat- 
ter oompany would respect and comply with the provuiona 
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of the agreement as though it were a party thereto, and that 
all sales by &e Sdxaghtiooke Powder Oompany should be 
considered as sales of the Laflin & Rand Powder Company. 
Supplementary agreements were subsequently entered into 
with the California Powder Works and by the agents of the 
parties to the agreement of August 23, 1886, for the regula- 
tion of the powder trade in particular localities. New Or- 
leans, Louisville, Cincinnati, and Chattanooga, especially, 
were affected by such supplementary agreements It is not 
improbable that there were other supplementary agreements 
affecting other places, for it appears that the agreements 
were furnished in printed blank forms. Their purpose was 
to regulate the trade by establishing and maintaining uni- 
form prices and giving effect to the principal agreement of 
August 23, 1886. 

The agreement of August 23, 1886, expired by its own 
terms on December 31, 1889. In anticipation of its expira- 
tion the same twelve parties who had executed it, on Decem- 
ber 19, 1889, executed a new agreement, called the “ Funda- 
mental Agreement,” for a term beginning January 1, 1890, 
and ending June 80, 1895, with an added provision that it 
should continue thereafter from year to year unless termi- 
nated in the manner therein provided for. As this Funda- 
mental Agreement continued to be observed with more or 
less fidelity by the parties to it, not only before but for sev- 
eral years after the enactment of the Anti-Trust Act, its pro- 
visions are of especial interest. Its principal parties were 
tire copartnership, E. I, du Pont de Nemours & Co,, and the 
corporations. Hazard Powder Company and Laflin & Band 
Powder Company. These three parties were, in some of the 
provisions of the agreement, grouped as one collective party 
and called the “ Three Companies.” The agrement recited 
that the twelve parties made and .sold gunpowder for blast- 
ing or sporting purposes, or both, and declared its purpose 
to be to regulate in a convenient and desirable manner the 
business of the parties thereto, to avoid unnecessary loss in 
■the .[138] sale and disposition of their powder by ** ill-regii- 
lated or unauthorized competitiop and underbidding of the 
agisits. of the parties ” thereto, and to protect consumeiB and 
the public from unjust fluctuations in prices and from un- 
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just discriminations. It excepted from its operation trade 
with foreign countries, trade with the government of the 
United States, and trade in blasting powder in the anthra- 
cite regions of Pennsylvania. The portion of the United 
States subject to the operation of the agreement was di- 
vided into seven districts, within each of which, it was de- 
clared, uniform prices should generally prevail. Yearly al- 
lotments of trade were made to the “Three Companies” as 
one collective party, and to each of the other nine parties. 
The trade in the “neutral belt” and in certain of the Pa- 
cific States was to be regulated by a supplementary agree- 
ment with the California Powder Works. Periods for set- 
tlements in the division of trade were fixed, and sworn state- 
ments of sales were required to be furnished by each of the 
parties (the “Three Companies” being considered as one 
party) to the board of trade, a body established by the agree- 
ment, whose duty it was, inier alia, to adjust the differences 
in sales according to the money values permitted to each 
party in the division of trade, and to require payment into 
the treasury of the association by the debtor parties and 
make distribution thereof amongst all parties according to 
theiir rights under the agreement. The board of trade con- 
sisted of five members, who were elected by the parties to 
the agreement at their annual meetings. The board was re- 
quired to meet quarterly, and was authorized to fix prices, to 
vary or change the same at any time and for any place, to 
meet contingencies for the protection of the common inter- 
ests of the parties to the agreement, to enforce rules and 
regulations adopted by the parties by any measure it might 
deem necessary, and to hear and adjudge cases of grievances. 
Ceneral meetings of the parties to the agreement were pro- 
vided for, and the association at any of its general meetings 
was authorized to review or reverse the acts of the board of 
trade and to instruct it upon any matter. It was also pro- 
vided tiiat any party to the agreement who should suffer 
excessive loss by an overt act of the board of trade — as by- 
the reductam of a price at a place in treatment of a “ local 
disturbance of trade ” — should receive such compensation for 
the damage sustained by it as might be recommended by tbe 
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board of trade and agreed to at a general meeting. Supple- 
mentary agreements by the parties were authorized relating 
to tlie fixing of prices and tiie control of the trade. It was 
further agreed that sales by the Schaghticoke Powder Com- 
pany diould be considered as sales of the Laflin & Band 
Powder Company and the latter company guaranteed com- 
pliance with the provisions of the agreement by theSchaghti- 
coke Company. 

In 1895 the copartnership, E. I. du Pont de Nemours & 
Co., and the Laflin & Band Powder Company, who then 
owned a majority of the capital stocks of the Bepauno Chmn- 
ical Company and the Hercules Powder Company, decided 
to consolidate those two com[139]panies and the Atlantic 
Dynamite Company in one corporation, called the Eastern 
Dynamite Company, which they caused to be organized 
under the laws of New Jersey with an authorized capital 
stock of $2,000,000 (200,000 shares), all of which was issued 
to the stockholders of the three companies thus brought into 
subsidiary relations to the Eastern Dynamite Company. By 
this amalgamation of interests centralization of control of 
the dynamite business preAdously carried on by the three 
companies was secured. Later the Eastern Dynamite Com- 
pany purdhased the stocks of a large number of other pow- 
der, dynamite, and chemical companies, and thereby obtained 
control of them. . 

Previous to July 1, 1896, the Chattanooga Powder Com- 
pany, with mills in Termessee,- the Equitable Powder Manu- 
facturing Company, of New Jersey, with a plant in Illinois, 
the Southern Powder Company, having mills in Georgia, and 
the Phoenix Powder Manufacturing Company, of West Vir- 
ginia, with mills in New Jersey, West Virginia, and Illinois, 
devdoped competing businesses with one another and with 
the parties to the Fundamental Agreement of December 19, 
1889. Against them, the Hazard, the du Pont, and the 
Sycamore companies carried on a sharp contest Negotia- 
tions with thdr representatives, in May, 1896, resulted in 
allotments of the trade to them, and on August 20, 1896, 
these four oompanie.s, with the California Powder Works 
wd the twelve parties to the Fundamental Aj^ceement of 
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December 19, 1889, being seventeen parties in all, entered into 
another Fundamental Agreement concerning the manufac- 
ture and sale of powder for blasting and sporting purposes, 
which was dated July 1, 1896, and was in its general terms 
not unlike the agreement of December 19, 1889. Some time 
between August 20 and September 24, 1896, however, the 
board of trade was supplanted by what was thereafter known 
as the “ advisory committee.” 

On October 26, 1897, an agreement was entered into by ten 
American manufacturers, eight of whom were parties to 
the agreement of July 1, 1896, and two European manufac- 
turers, which related to explosives of all kinds, provided that 
the European parties should not complete works then build- 
ing in New Jersey, and that the American parties should bear 
all expenses theretofore incurred in connection therewith, 
contained mutually restraining provisions as to the erection 
of factories in the United States and Europe, divided the 
trade of the world territorially between the American and 
the European parties, contained provisions for fixing prices, 
provided a fund for the purpose of protecting the common 
interest against outside competition, fixed fines and pNialties 
for breaches of the agreement, and contained sundry other 
provisions for the regulation and control of the trade. This 
agreement was in existence throughout (lie period of the war 
with Spain and until 1906. 

On October 21, 1899, the E. I. du Pont de Nemours & Co. 
was incorporated under the laws of Delaware with an au- 
thorized capital stock of $2,000,000. The incorporators of 
this company were the members of the previous copartner- 
ship of the same name — ^Eugene [140] du Font, Francis G. 
du Pont, Henry A. du Pont, Alexis I. du Pont, Charles I. 
du Pont, and Alfred I. du Pont. The business and property 
of the copartnership were sold to the corporation, and each 
partner received a proportion of the capital stock equal to 
his interest in the copartnership. Eugene du Pont had been 
the manager of the partnership business for 10 years. He 
naturally became the president of the corporation. He was' 
also a member of the advisory committee of the associated 
manufacturers for years prior to January, 1902, in which 
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monl^ he died. Upon Eugene’s death the remaining stock- 
holders, excepting Alfred, were strongly disposed to sell 
out to the Laflin & Band Powder Company. Alfred so- 
licited the interest of Thomas Coleman du Pont and Pierre 
S. du Pont, neither of whom had theretofore been interested 
in the business, and these three persons — ^Alfred, Thomas, 
and Pierre du Pont — ^made to the stockholders an offer to 
purchase, which was accepted. Thus was it that in Febru- 
ary, 1902, the du Pont powder industry passed into the con- 
trol of those who at present dominate it. For 30 years trade 
agreements had been in existence, in every one of whidi the 
du Ponts were active parties. There were times when the 
parties to these agreements broke away from and disregarded 
them, but usually the lines and penalties imposed on the 
violators preserved the integrity of the organization. The 
association of manufacturers of powder and other explosives 
had probably never been stronger than it was in February, 
1902, when the change in tlie management of the du Pont 
works took place. It had for years arbitrarily fixed prices 
in the different parts of the United States, waging a disas- 
trous warfare against competitors until they were coerced 
into terms satisfactory to the association or brought into the 
association. In express language, the trade agreements dis- 
closed the purpose of fixing prices, and at the meetings of 
the association, and of its council, board of arbitration, board 
of trade, and advi^ry committee, measures were often de- 
vised to limit the output of the members of the association 
and to crush competition by manufacturers not members of 
the association. When Thomas Coleman du Pont, Pierre S. 
du Pont, and Alfred I. du Pont purchased the du Pont busi- 
ness, they came into possession of a business that had been 
developed under trade agreements which the learned counsel 
for the defendants admit contravene at least the first section 
of the anti-trust act. One of these agreements — ^the one 
dated July 1, 1896— was still in force, and it is important 
to know how the associated parties conducted their buameiK 
affairs after the death of Eugene du Pont in January, 1902. 

; On February 28, 1902, Thomas Coleman', Kerre S., and 
Alfred L du Pont caused to be organized, under the laws of 
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Ddaware, a new corporation, called E. L du Pont de Ne- 
mours Company with an authorized capital stock of $20,000,- 
000. This new company (hereafter called the du Pont Com- 
pany of 1002) then issued its promissory notes for the sum 
of $12,000,000 and 119,970 shares of its capital stock, whose 
par value was $11,997,000, to E. L du Pont de Nemours & 
Ca of 1899 for the property, assets, and good will of the 
latter company, excepting certain parcels of its real estate, 
and the stock Wders [141] of the latter company amongst 
whom the notes and stock of tlie new company had been dis- 
tributed in proportion to their holdings of stock in the 
company of 1899, caused 89,400 shares of the stock of the 
new company to be transferred to Thomas Coleman, 
Pierre S., and Alfred I. du Pont. The stock so trans- 
ferred to these three gentlemen gave them the control of the 
du Pont Company of 1902, and that control they have ever 
since had. About 40 per cent of the property acquired from 
the corporation of 1899 by the du Pont Company of 1902 
consisted of five plants used in manufacturing and selling the 
du Pont explosives, namely, one at Wilmington, Del., one 
at Sycamore, Tenn., one at Mooar, Iowa, one at Carney’s 
Point, N. J., and one in the anthracite region of Pennsyl- 
vania. About 60 per cent consisted of stocks in other cor- 
porations which manufactured and sold explosives of vari- 
ous kinds. It owned all of the stock of the Hazard Powder 
Company, consisting of 10,000 shares, which company had 
but one operating plant; the greater part of its assets con- 
sisting of stocks in other companies. The du Pont Company 
of 1902 was therefore at first both a holding and an operat- 
ing company. Its interest as a holding company exceeded its 
interest as an operating company. Indeed, its interest as an 
operating company continued but little over a year, for by 
October 1, 1903, it had conveyed all its tangible assets to 
other corporations for the stocks of those corporations. On 
April 2, 1902, Thmnas Coleman du Pont, president of the du 
Pont Company of 1902, was elected a member of the ad-- 
visory committee of the association organized under the trade 
agreement of July 1, 1896. On October 2, 1902, at tiie an- 
nual general meeting of the manu&cturers’ a8aociati<»i, Mr. 
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T. 0. du Pont hemg in the diair, a reyised compendimn of 
roles was recommended to the advisory committee for ad<^> 
ti<m and on November 7 tiiat committee adopted the com- 
pendium. It authorized the advisory committee to appoint 
a spedal committee which idxould have authority, between 
the meetings of the advisory committee, to increase rebates 
on existing contracts for blasting powder and to recommend 
sales below the schedule prices to buyers under contract, and 
contained other drastic provisions for eliminating competi- 
tion and controlling the trade. Mr. T. C. du Pont was a 
member of this special committee. At this time the du Pont 
Company of 1902 owned stocks in the Austin Powder Com- 
pany, Birmingham Powder Company, California Powder 
Works, Chattanooga Powder Company, Consumers Powder 
Company, Eastern Dynamite Company, Enterprise Powder 
Cmnpany, Equitable Powder Manufacturing Company, Fair- 
mont Powder Company, Indiana Powder Company, Laflin 
Powder Manufacturing Company, Lake Superior Powder 
Company, Mahoning Powder Company, Northwestern 
Powder Company, Ohio Powder Company, Oriental Powder 
Mills, and Phoenix Powder Manufacturing Company. It 
owned, as above stated, all the capital stock of the Hazard 
Powder Company, and that company owned stocks in the 
Eastern Dynamite Company, Hecla Powder Company, Lake 
Superior Powder Company, Ohio Powder Company, Orien- 
tal Powder Mills, and Phoenix Powder Manufacturing Com- 
pany. Of these companies the du Pont Company of 1902 
controlled only the Fairmount [ 142 ] and the Oriental. Pierre 
S. du Pont says that he and his associates felt, at the time 
they took over the property of the du Pont Company, of 
1899, that they commanded but little of the business of these 
other corporations. In the course of their investigations 
they discovered that the Laflin & Band Powder Company 
was largely interested by reason of its stockholdings in many 
of these other corporations, and that the du Pont Company 
of 1902 and the Laflin & Band Company, together, omild 
control them. He declares that their plants were pretty 
^cronghly scattered about the country and were well located, 
that freii^ts on explosives are very high, so that it is im- 
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powible to dup them to any great distance without undue 
mgsense, and that the plants were desirable ones to control 
The plan was then conceived of purchasing the capital stodc 
of tiie Laflin & Band Powder Company, consisting of 10,000 
shares, which company, it will be remembered, had been a 
party to each of the trade agreements of April 29, 1872, 
August 23, 1886, December 19, 1889, and July 1, 1896, and 
had participated in the enforcement of the methods of the 
association of manufacturers for the elimination of com- 
petition and the control of the trade. If the du Pont Com- 
pany of 1902 and the Hazard and the Laflin A Band com- 
panies could be united in corporate form it was as apparent 
^en as it is now that the advantages that had been obtained 
under the trade agreements could be more firmly and more 
certainly retained. Accordingly, the following plan for 
securing control of the Laflin & Band Company was devised : 

On September 20, 1902, under the laws of Delaware, th^ 
were organized the Delaware Securities Company, with an 
authorized capital stock of $8,000,000, and the Delaware In- 
vestment Company, with an authorized capital stock of 
$2,600,000. Of certain persons, who held 5,524 shares, or a 
majority, of the stock of the Laflin & Band Company, a 
part also held 950 shares of the stock of the Moosic Powder 
Company. That part refused to sdl their holdings in the 
TAflin A Band Company unless the purchaser would also 
take the 950 shares of the Moosic stock. Accordingly, T. C. 
du Pont obtained an option on the majority of the stock of 
the Laflin A Band Cmnpany and on the 950 shares of the 
Moosic stock. In payment for the 5,524 shares of the Laflin 
A Band stock and for his services T. C. du Pont, who, under 
his option, had acquired the 5,524 ^ares of the Laflin A 
Band stock, received from the Delaware Securities Company 
$8,998,000 (par value) of its stock and $2,209,600 of its 
bonds; that is to say, over $1,100 in sudi stock and bonds 
for each share of the stock of the Laflin A Band Company. 
Mudi the larger part of the stock of the Delaware Securitiesi 
Company, and therefore the control of that ccanpany, was 
transfer!^ to the du Pont Company of 1902. Li payment 
for tile 960 shares of the Moosic st^ and for his services 
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T. 0. do P<Hit, who, undw his opticsa, had aoqahred that 
stock also, receiTed from the Delaware Lavestment Company 
$2,498,000 (par value) of its stock and $2,500,000 of its bonds, 
of which stock mudbi the larger part, and therefore the con- 
trol, was transferred to the du Pont Cknnpany of 1902. The 
bonds of the Delaware Securities Company and the Dela- 
ware Investment Company were secured by the Laflin & 
Band stock and the Moosio stock so purchased, and by stock 
of the East[148]em Dynamite Company, the Hazard Pow- 
der Company, and the du Pont Company of 1902, loaned for 
that purpose by T. C. du Pont. By this arrangement it will 
be observed the Laflin & Band Company was controlled by 
the Delaware Securities Company, and the Delaware Securi- 
ties Company by the du Pont Company of 1902. At the 
time of this purchase the Laflin & Band Company owned 
1,410 of the 3,000 shares of the Moosic; consequently, the 
acquisition of the additional 950 shares of the Moose, whose 
par value was $95,000, and for which was paid stock and 
bonds of the par value of $4,998,000, gave to the du Pont 
Company of 1902 control, also, of the Moosic Powder Com- 
pany. This was a seemingly excessive price to pay for sudi 
dontrol, and is strong evidence of a purpose to destroy com- 
petition and promote monopoly; for in less than a year 
afterward the whole of the capital stock of the Moosic Pow- 
der Company ($300,000) was transferred to E. I. du Pont 
de Nemours & Co. of Pennsylvania for $889,458.95 of the 
stock of the holding company. 

Some time previous to 1902 the Fairmont Powder Cmn- 
pany had been organized under the laws of West Virginia. 
The combination th^ existing under the trade agreement 
of July 1, 1896, instituted a contest against the Fairmont. 
Prices were reduced and in the year 1902 the du Pont Com- 
pany of 1902 obtained the Fairmont’s stock. These trans- 
actions were completed in October, 1902 ; that is, in the same 
month in which the revised compmidium of rules for the 
government of the associated companies, above referred to, 
went into effect. Mr. T. C. du Pont, <me of the purchasets 
of the du Pont business in February, 1902, without previ<ms 
eiperience in the powder or explomve business, but with an 
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ability that commands high admiration, saooeeded, within 
the period of six months after his election as a member of 
the advisory committee of the associated companies, in 
cementing the principal parties to the trade association in 
a union much more able to cope with competitors and to 
secure control of the trade in powder and other explosives 
than any of the associations that had preceded it. The 
effects of the consolidation were' soon evident. In Decem- 
ber, 1902, Mr. Arthur J. Moxham, then president of the 
Hazard Powder Company, delivered an address at a general 
meeting of the associated companies in which, after review- 
ing the history of the explosives trade for some years and 
concluding that the advance in prices from 1806 to 1902 had 
been too small, he said : 

It does not suffice to say tbat at to-day’s prices there is a fair 
margin of profit, because the fact is that at to-day’s prices there 
ought to be something more than a fair margin. There should be a 
heavy margiu of profit, and in the fact that there is not we see a 
menace to the future of the buslnesa The present phenomenal pros- 
perity cannot last. If past history is to guide us, we must assume 
that it will be followed by a period of reaction. During this period 
of reaction the price of powder must come down heavily. When the 
demand comes from our customers to reduce the price when every- 
thing else is being reduced, it will be no answer to say that we did 
not advance it when we could. During periods of depression the pur- 
chaser, not the seller, is in control of the market, and the irresistible 
logic of all past history shows that his control is absolute. In a 
country of such trade irregularities as that of the United States, it 
is only by a high profit during periods of prosperity that a fair 
return to capital can be maintained in face of the minimum that 
follows the period of trade distress.” 

[144] His recommendation, therefore, was that prices 
should, be advanced, and they were advanced immediately 
in nearly the whole of the United States, thus showing the 
confidence of the associated companies in their ability to con- 
trol the explosives business in this country. 

In 1903 the CJonsumers’ Powder Company, the Enterprise 
Powder Manufacturing Company, the Moosic Powder Com- 
pany, and the Oliver Powder Company, all corporations of 
Pennsylvania, were merged into E. I. du Pont de Nemours 
& Co.* of Penn^lvania, the capital stock of the last-men^ 
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tixmtd oompKOj ImTing been increased for that pnrpooe 
from ^0,000 to $2,000,000 and a majority of it being now 
owned by the next-mentioned company. On May 19, 1908, 
the £. L du Pont de Nemours Powder Ckimpany (hereafter 
called the du Pont Company of 1903) was organized under 
the laws of New Jersey, with an authorized capital of $60,- 
000,000 of preferred and common stock. Thereupon the du 
Pont Company of 1902 assigned all its stockholdings in other 
companies (about 35 of them) to the du Pont Company of 
1908, and took in exchange therefor $30,200,000 (a majority) 
of the preferred and common stock of the du Pont Company 
of 1903. In 1903, also, the California Investment Company 
was organized under the laws of Delaware with an author- 
ized capital stock of $400,000, the majority of which stock 
is now owned by the du Pont Company of 1903, and through 
it the du Pont Company of 1903 obtained control of the Jud- 
son Dynamite & Powder Company, a corporation of Cali- 
fornia, with its authorized capital stock of $2,000,000. In 
December, 1903, the du Pont International Powder Company 
was organized, under the laws of Delaware, with an author- 
ized capital stock, preferred and common, of $10,000,000, the 
majority of whidi is owned by the du Pont Company of 
1908. Through the du Pont International Company the du 
Pont Company of 1908 acquired control of the International 
Smokeless Powder & Chemical Company with its issued pre- 
ferred and conunon stock of $9,600,000, which acquisition 
gave it control of all the trade in military smokeless and ord- 
nance smokeless powders except the part of the trade due to 
certain powders manufactured by the United States gov- 
ernment. 

The advisory and special committees of the trade associ- 
ation held numerous meetings between September 24, 1896, 
and June 80, 1904. Eugene du Pont had been one of the 
members of the advisory committee and had participated in 
its clearly revealed policy of acquiring control of the explo- 
dves trade under the trade association agreement of July 1, 
1890 — an agreement which, as previously stated, counsd for 
the defendants have frankly conceded violated the Anti-Trust 
act. There was no diminution of effort to perfect sn^ otm- 
trol after Eugene du Pout’s death. On the contrary, after 
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Thomas Coleman, Pierre S., and Alfred I. du Pont had come 
into the management of the du Pont busmess, and Thiunas 
Coleman du Pont had been elected as the successor of Eugmie 
in the advisory committee, and become a member of the spe- 
dal committee, the advisory and special committees, as above 
stated, continued their meetings and fixed special prices and 
q>ecial rebates in multitudes of cases and apportioned the 
trade in explosives amongst the members of the trade associ- 
ation. In a letter [145] from the secretary of the special 
committee to the secretary of the advisory conunittee, dated 
as late as June 16, 1904, it appears that the former com- 
mittee recommended special prices for certain contracts en- 
tered into by one of the du Pont companies, and by the Haz- 
ard, Laflin & Rand, Oriental, Ohio, Birmingham, Miami, 
Chattanooga, phnenix, and Indiana Powder companies, with 
varying allowances for rebates from the prices so fixed. 
This policy of fixing prices in particular cases, affecting par- 
ticular localities, was one which the independent manufac- 
turers of explosives could not easily cope with. The evi- 
dence shows that in October, 1905, a committee of inde- 
pendent powder and dynamite manufacturers met Mr. Jona- 
than A. Haskell, president of the Laflin & Rand Powder 
Company and vice president of the du Pont Company of 
1903, and Mr. Charles Patterson, director of sales for the 
du Pont Company of 1903, for a conference concerning the 
low prices at that time prevailing. Mr. Koller, one of the 
members of the committee of the independents, says that at 
the conference Mr. Haskell declared that in the past the 
policy of the interests represented by him had been to buy 
up plants, but that in the future the “ survival of the fittest ” 
would determine who should have the trade. Mr. Hawaii 
admits that he informed this committee that the interests 
represented ly him had discontinued the practice of making 
agreemmits to fix prices, and he adds in his testimony that 
the change in policy was made in 1904. 

After the incorporation of the du Pont Company of 1908, 
a sake board was created. This board, composed of a direc- 
tor of sales and assistant directcurs, coexisted with the ad- 
riaory and special committees until June 80, 1904, when the 
omnmittass were superseded by the sales board, which 



866 


m nDBBAL B MP O BaBB, IM. 


Opinion of the Oonrt 

after exenoeed the power of fixing prices and policies for 
the corporations that had, by the methods already outlined, 
been brought together under one corporate management. In 
July, 1904, there was no farther need of advisory or special 
committees, or of the trade association formed under the 
agreement of July 1, 1896. All the advantages of the trade 
association agreement were now much better secured by the 
series of corporate transmutations that had followed ihe 
introduction of T. 0. du Pont and Pierre S. du Pont into 
the explosives business. Between 1902 and the commence- 
ment of this suit in July, 1907, many of the corporations 
whose property and business had been acquired by the above- 
mentioned methods were dissolved, and thereby the relations 
of the combined companies were simplified and the assur- 
ances of the pepetuity of their power were increased. We 
have verified the tabulated statement contained in the brief 
for the government, and we find that in 1907 the du Pont 
Company of 1902, through its subsidiary corporation, con- 
trolled in the United States of the trade in — 

Per cent. 


Black blasting powder 64 

Saltpeter blasting powder 72 

l>ynamite 72 

Black sporting powder 73 

Smokeless sporting powder 64 

Smokeless military and ordnance powder, exclusive of what the 
U. S. government its^f made 100 


[146] Certain exhibits furnished by the defendants show 
that previous to September 22, 1907, the du Pont Company 
of 1903 and the Eastern Dynamite Company had acquired 
control of 64 different corporations which between April 80, 
1904, and September 22, 1907, they caused to be dissolved. 
The names of these corporations, with the dates when they 
were respectively dissolved, are stated in the margin.* The 


• The following is a list of corporations, controlled by the du Font 
CSompany of 1008 and the Eastern Dynamite Company, with the dates 
when they were dissolved. The list Is extracted from Qovmunent 
Exhibits 391 and 392. which the defendants prepared : 


Blue Ridge Powder Go, 
TJ. S. Dynamite Go. . . 
Laflin Powder M%. Go. 


Diesolvod April 30, 1904. 

U it it ll 


m % 


it 


u 
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petition of the government charges that the poli<7 of ac^ 
quiring the assets of other corporations and then dissolving 


Hudson River Powder Go 

Acme Powder Co 

Columbia Powder Co 

Dittmar Powder A Chemical Co... 

Mt. Wolf Dynamite Co 

Rock Glycerine Co 

. Sterling Dynamite Co 

Atlantic Dynamite Co. of N. J 

Atlantic Dynamite Co. of N. Y 

Hecla Dynamite Co 

HexculeB Powder Co 

Repauno Chemical Co 

Repauno }l%. Co 

Clinton Dynamite Co 

A. Kirk & Son Co 

Robina Fuse Co 

Weldy Dynamite Co 

Oliver Dynamite Co 

Monarch Powder Co 

Forcite Powder Co. N. J 

Forcite Powder Co. of N. Y 

New York Powder Co. of N. J 

New York Powder Co. of N. Y. . . . 

Electric Powder Co 

Joplin Power Co 

Shenandoah Powder Co 

Brooklyn Glyc. Mfg. & Ref. Co — 

Pennsylvania Torpedo Co 

A. S. Speece Powder Mfg. Co 

Giant M^;. Co 

Standard Exp. Co., Limited 

Metropolitan Powder Co 

Climax Powder M^. Co 

Explosives Supply Co 

American Stor. & Deliv. Co 

Atlantic M%. Co 

Hudson River Wood Pulp Mfg. Co. 

National Torpedo Co 

Producers Powder Co 

Chattanooga Powder Co 

Lake Superior Powder Co 

Ohio Powder Co 

American Fprdte Powder M%. Co . 
HeA Powder Oo 


Dissolved June 3, 1904. 

<1 II 20 , •• 

11 11 II II 

II II II II 

II II II II 

II II II II 

II II II II 

II II II II 

II II II II 

II II II II 

II II II II 

II II II II 

II II II II 

“ July 1, ‘‘ 

II II II II 

II II II II 

II II II II 

II II II II 

“ Aug. 1, " 

“ Jao. 1, 1905. 

II II II II 

II II II II 

II II II II 

II II II 

“ March I, “ 

II II II II 

“ April 30, “ 

II II II II 

II II II II 

June 80, 

II II II II 

“ Sept. 21, •• 

II II 22, “ 

II II II II 

II II II II 

II II II M 

II II II II 

II II II II 

II II II II 

II II II II 

II II II II ' 

II II II II 

“ “ 80. “ 

M N M M 
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tliem was for the purpose of establishing a monopoly in one 
omrporation. The du Pont Company of 1902, the du Pont 
Company of 1903, Thomas Coleman du Pont and Pierre S« 
du Pont admit, by their joint and several answer, that their 
policy was eventually to vest absolute own«cship of all the 
plants, manufactories and tangible property acquired the 
methods above mentioned in one corporation, and then to 
dissolve the subsidiary corporations. They say, further, 
that as soon as they can legally do so it is their purpose to 
dissolve the Laflin & Band Powder Company, the Hazard 
Powder Company, the Eastern Dynamite Company, the 
Ddaware Securities Company, and the Ddaware Invest 
ment Company. It is perfectly dear that in 1902 the plan 
was originated of bringing under one corporate control as 
many as possible of the corporations engaged in the ex- 
plosives business. The achievement of the object was the 
easier because of the [147] conditions created by the exist- 
ence from July 1, 1896 of the trade assodation formed un- 
der the agreement of that date. Before 1902 the plan was 
to destroy competition and obtain a monopoly by the en- 
forcement of drastic provisions in trade agreements, and 
from 1902 to 1907 it was to achieve the same ends by sub- 
stituting corporate forms and powers for trade agreements. 
The success of the plan is evident. Pierre S. du Pont, in his 


Anthncite Povder 06 

Globe Powder Oo 

Marcdlua Powder Oo 

H. Julius Smith Elec. Fuse Co. 

JamOB Macbeth it Co 

Phoenix Powder M^. Oo 

Oonemaug^ Powder Co 

Enterprise Hij^ Explosive Co. 

Schadtticoke Powder Co 

Oalifomia Vig. Powder Co 

OaUfomia Powder Works 

Westem Torpedo Co 

Oliver Powder Oo 

Thompson Torpedo Co 

K. I. du Pont Oo. 

Xing Mercantile Oo 

Mshwning Powder Oo. 


DiBBolved Sept. 30, 

1905. 

If 

If If 

f< 

II 

If If 

If 

If 

Dec. 31, 

If 

If 

If If 

II 

If 

If If 

If 

If 

April 30, 1006. 

If 

July 1, 

II 

If 

Nov. 1, 

II 

If 

“ 28, 

II 

If 

Jan. 1, 

1907. 

If 

If If 

II 

If 

Mafdi26, 

II 

u 

Aptasr. 

II 

fi 

Jtjjy V 

M 

M 

Sept 28, 

I# 
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- testiinoBy given October 21, 1909, said tiiat the du P<mt 
Gnnpany of 1908 had then paid dividends amounting to 
$11,000,000 and had a surplus in its treasury of $12,000,000 
or $18,000,000. It is true that many of the corporatitms 
brought into the combination were not large. A consider* 
able number of them, possibly, did little, if any, interstate 
trade. It is not denied, however, that many of them carried 
on an extensive commerce among the States. Indeed, it ocm* 
dusively appears that it is a common practice for manufac- 
turers of explosives to ship their products, dangerous and 
expensive as the business is, from State to State, and for a 
manufacturer in one part of the country to ship his prod- 
ucts to, and sell them in, other parts in competition with 
manufacturers there. Shipments by the Hazard Powder 
Company from Connecticut to Georgia and Alabama to 
compete there with the Chattanooga and other powder com- 
panies are examples of interstate trade disclosed by the evi- 
dence. 

[148] Summarizing the facts as to the relations of the 
28 defendants, which are the subejct of our present inquiry, 
we find that : 

The Hazard Powder Company has issued 10,000 shares, 
all of which are owned by the do Pont Company of 1908. 

The Laflin & Band Powder Company has issued 10,000 
shares, of which at least 5,.524 shares are owned by tire 
Delaware Securities Company, and almost the whole of the 
stock of the latter company is owned by the du Pont Com- 
pany of 1903. 

The Eastern Dynamite Company has issued 20,000 diares, 
of which the majority is owned by the Hazard, the Laflin A 
Band, and the du Pont Company of 1903. 

The Fairmont Powder Company has issued 750 shares, of 
which the majorily is owned by the du Pont Company of 
1908. 

The International SmcAeless Powder A Chemical CVnn- 
pany has issued preferred and common sto^ to the amount- 
$9,600,000, the majorily of which, through the du Pmt lii* 
temational Powder Company, is controlled by the du Pont 
Gknnpany of 1908. 

96826"— VOL 4^^ 
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The Jtidson Dynemite A Powder Company has’ iesaed 
SO, 000 shares which are owned by the Califomia Investment 
Company. The stock of this latter company is owned by the 
du Pont Company of 1903. 

The Delaware Securities Company, created for the acquisi- 
ti<m of stock of the Laflin & Band Powder Company, has 
an authorized capital stock of 80,000 shares, of which a 
majority is owned by the du Pont Company of 1908. 

The Delaware Investment Company, created tor the ac- 
quisition of 950 shares of the Moosic Powder Company, has 
an authorized capital stock of 25,000 shares, of which the 
majority is owned by the du Pont Company of 1903. 

Tlie Califomia Investment Company, created for the ac- 
quisition of the stock of the Judson Dynamite & Powder 
Company, has an authorized capital stock of 4,000 shares, a 
majority of which is owned by the du Pont Company of 
1908. 

E. I. du Pont de Nemours & Co. of Penn^lvania has an 
authorized capital stock of 20,000 shares, the majority of 
which was issued for stocks in subsidiary corporations in 
Pennsylvania, and passed ultimately into the control of the 
du Pont Company of 1902 and then into the ctmtrol of the 
du Pont Company of 1903. 

The du Pont International Powder Company has an au- 
thorized capital stock of $10,000,000, preferred and common, 
a majority of which is owned by the du Pont. Company of 
1903. 

The du Pont Company of 1903 is the owner of the capital 
stocks, or a majority of the capital stocks, of the corporations 
above mentioned. 

The du Pont Company of 1902 is the owner of the capital 
stock of the du Pont Company of 1908, and therefore controls 
all twdve of the above-mentioned corporations as its sub- 
sidiaries. 

The defendants Thomas Coleman du Pont, Pierre S. du 
Pont, Alexis I. du Pont, Alfred I. du Pont, Eugene du Pont, 
Eugene E. du Pont, Henry F. du Pont, Irenes du Pmit^ Fran- 
cis I, du Pont, Victor du Pont, Jr., Jonathan A. Hadcell, 
Arthur J. Mozham, Hamilton M. [149] Barksdale, and 
Frank L. Connable are each directors of the du Pcmt com- 
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- panies of 1902 and 1903, or of om of them. Tliomas Ccdv 
man du P<mt is also president of both of them. Edmcmd G. 
Buckner is an active director of the International Smc^elees 
Powder & Chemical Company. 

It is dear that these 28 defendants are assodated in a com- 
bination for carrying on interstate commerce in powder and 
other explosives. 

8. We come, therefore, to the consideration of the second 
question, which is: 

Second. Is the combination which, we hme found to ewist 
one that is obnoxious to the pi'ovisions of the Awti-Tnwt Aett 

The act declares that every combination, in the form of 
a trust or otherwise, in restraint of trade or commerce among 
the several states, is illegal, and that it is a crime for any 
person to monopolize, or attempt to monopolize, or combine 
with others to monopolize, any part of such trade or com- 
merce. From early times it has been a rule of the courts 
not to construe a legislative act in a literal manner, where 
it is clear that by such construction the legislative purpose 
will be defeated. A statute which treats of “ deans, preben- 
daries, parsons, vicars, and others having spiritual promo- 
tion,” if literally construed would apply to bishops; but by 
the application of the rule of reason ” bishops are excluded 
from the terms of such an act because, being of a higher order 
than any of the functionaries specifically mentioned, it is 
concluded that the legislative purpose does not extend to 
bishops. ^ If an act of Parliament gives a man power to try 
all causes that arise in his manor of Dale, yet if a cause 
should arise in which he himself is party, the act is con- 
strued not to extend to that, because it is unreasonable that 
any man should determine his own quarrel,” 1 Black. Com. 
91. In Hoh/ Trinity Church v. United States, 143 U. S. 467, 
12 Sup. Ct. 611, 36 L. Ed. 226, the Supreme Court had be- 
fore it the construction of the act which declares it to be — 

"unlawful tor any person, company, partnership or corporation. In 
any manner wfaataoever, to prepay the transportation, or in any way • 
assist or encourage the Importation or migration of any alien or 
aliens, tortfgner or foreigners, into the United States, Its terrltorlesk 
or the District of Oolumbia, under contract or agreement, parol or 
special, express or ImiOled, made ^wvlons to toe Importation or mtr, 
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gmtlon of Sadi allon or aliai% foreigner or forelgnera^ to perform 
labor or aerrlce of any kind la the United States, its territories, or 
the District of Columbia.” 

The question was whether the act was applicable to a con* 
tract between Holy Trinity Church and an alien, by which 
the alien agreed to remove from England to New York and 
enter into the service of the church as its rector and pastor. 
Mr. Justice Brewer, speaking for the court, said: 

” It must be conceded that the act of the corporation is within the 
letter of this section, for the relation of rector to his church is one of 
service, and implies labor on the one side with compensation on the 
other. Not only are the general words Mabor’ and * service’ both 
used, but also, as it were to guard against any narrow interpretation 
and emphasize a breadth of meaning, to them is added ’ of any kind,’ 
and, further, as noticed by the Circuit Judge in his opinion, the 
fifth section, which makes specific exceptions, among them profes- 
sional actors, artists, lecturers, singers, and domestic servants, 
[ 160 ] strengthens the idea that every other kind of labor and serv- 
ice was intended to be reached by the first section. While there is 
great force to this reasoning, we cannot think Congress intended to 
denounce with penalties a transaction like that in the present case. 
It is a familiar rule that a thing may be within the letter of the 
statute, and yet not within the statute, because not within its spirit, 
nor within the Intention of its makers. This has been often asserted, 
and the reports are full of cases illustrating its application. This is 
not the substitution of the will of the judge for that of the legislator, 
for frequently words of general meaning are used in a statute, words 
broad enough to include an act in question, and yet a consideration of 
the whole legislation, or of the circumstances surrounding its enact- 
ment, or of the absurd results which follow from giving such broad 
meaning to the words, makes it unreasonable to believe that the legis- 
lator intended to include the particular act.” 

A number of bills were introduced in the Fiftieth Congress 
(in August and September, 1888), designed to make unlaw- 
ful every combination “to prevent competition” and “to 
prevent full and free competition” in the sales of articles 
transported from one state to another. None of them was 
enacted into law. On December 4, 1889, Mr. Sherman intro- 
duced into the Senate of the Fifty-First Congress a bUl 
which declared unlawful every combination “ to prevent full 
and free competition ” in such sales. After much debate the 
bill was, on March 27, 1890, referred to the committee on 
judiciary, and on April 2, 1890, that committee reported it 
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bade to the Senate with an amendment, drawn by th» late 
Senator Hoar, striking out all after its meeting danse and 
substituting therefor the act as we now have it. As enacted, 
it does not condemn every combination to prevent competi- 
tion.” What it condemns is every combination in restraint 
of trade or commerce among the several states, etc. When 
the bill went from the Senate to the House, the latter body 
ammded it by inserting a provision extending the scope of 
the act to aU agreements entered into for the purpose of 
“ preventing competition ” either in the purchase or sale of 
commodities; but the amendment was disagreed to. While 
there is a “ general acquiescence in the doctrine that debates 
in Congress are not appropriate sources of informatiem from 
which to discover the meaning of the language of a statute 
passed by that body ” ( United Stated v. Freight AsdodaHon^ 
166 U. S. 318, 17 Sup. Ct. 640, 41 L. Ed. 1007), that rule “in 
the nature of things is not violated by resorting to debates as 
a means of ascertaining the environment at the time of the 
enactment of a particular law; that is, the history of the 
period when it was tfdopted” {Standard OU Co. v. United 
Stated, 221 U. S. 50, 31 Sup. Ct 512, 55 L. Ed. 619, decided 
May 16, 1911). 

There is a distinction between restraint of competition and 
restraint of trade. The latter expression had, when the 
Anti-Trust Act was passed, a definite legal signification. Not 
every combination in restraint of competition was, in a legal 
sense, in restraint of trade. Two men in the same town 
engaged in the same business as competitors may unite in a 
co-partnership, and thereafter, as between themselves, sub- 
stitute co-operation for competition. Their combination re- 
strains competition, and if their town is located near the line 
between two states, and each has been trading in both states, 
their combination restrains competition in interstate trade. 
But it does not necessarily follow that such restraint of c(Mn- 
petition is a restraint of interstate [1511 trade and com- 
meim The determination of whether it be so must depend 
upon the facts and circumstances of each individual case. It 
is undoubtedly the polity of the statute that competitive con- 
ditions in interstate trade should be maintained wherever 
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tiieir sbolitioii would tend to suppress or diminidi sudi trade. 
But tiiis being true does not read into the statute a denunda- 
ti<m of all agreements that may restrain competition without 
regard to their purpose or direct effect to restrain “ trade or 
commerce among the several states.” To what extent the 
Anti-Trust Act condemns cconbinations that restrain full and 
free competition in interstate trade is a question that has bedi 
much debated. For a dozen years, at least, it has been settled 
that it does not condemn combinations which only indirectly, 
remotely, or inddentally restrain interstate trade. 

The recent decisions of the Supreme Court in Standard 
OU Co. V. United Statee^ and American Tobacco Co. v. 
Umted Statesy 221 U. S. 106, 31 Sup. Ct 632, 65 L. Ed. 663, 
make it quite dear that the language of the Anti-Trust Act 
is not to receive that literal construction which will impair 
rather than enhance freedom of interstate commerce. As 
we read those decisions, restraint of interstate trade and 
restraint of competition in interstate trade are not inter- 
changeable expressions. There may be, under the Anti- 
Trust Act, restraint of competition that does not amount to 
restraint of ' interstate trade, just as before the passage of the 
act there might have been restraint of competition that did 
not amount to a common-law restraint of trade. This fact 
was plainly recognized in United States v. Jomt Traf^ As- 
sooiaiion, 171 U. B. 505, 567, 19 Sup. Ct. 25, 31, 43 L. Ed. 
259, where Mr. Justice Feckham said: 

" W« might Bay that the formation of corporations for bnslneBB or 
mannfactnring purposes has never, to our knowledge, been regarded 
In Qie nature of a contract In restraint of trade or commerce. Tbe 
same may be said of the contract of partnership. It might also be 
difficult to show that the appointment by two or more producers of 
the same person to sell their goods on commission was a matter In 
any degree In restraint of trade. We are not aware that It has ever 
been claimed that a lease or purchase by a farmer, a mannfSctnrer, 
or merchant of an additional fSrm, manufactory, or diop, or the 
withdrawal from business of any farmer, mmchant, or manufacturer, 
restrained commerce or trade within the legal definition of that term.” 

While all this is true, the recent decisions of the Supreme 
Court make it equally dear that a combination cannot escape 
.the oondemnatimi of the Anti-Trust Act merdy by the Idem 
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it aasumoB or by the dress it veers. It matters not whether 
the combination be “ in the form of a trust or otherwise,” 
whether it be in the form of a tirade association or a corpora- 
tion, if it arbitrarily uses its power to force weaker omn- 
petitors out of business, or to coerce them into a sale to or 
union with the combination, it puts a restraint upon inter- 
state commerce, and monopolizes, or attempts to monopolize 
a part of that commerce, in a sense that violates the Anti- 
Trust Act 

4. The record of the case now before us shows that from 
1872 to 1902, a period of 30 years, the purpose of the trade 
associations had been to dominate the powder and explosives 
trade in the United States, by fixing prices, not according to 
any law of supply and demand, for they arbitrarily limited the 
output of eadi member, but according to [152] the will of 
their managers. It appears, further, that although these 
associations were not always strong enough to control abso- 
lutely the prices of explosives, their purpose to do so was 
never abandoned. Under the last of the trade association 
agreements — ^the one dated July 1, 1896, and which was in 
force until June 80, 1904 — the control of the combination 
was firmer than it had before been. Succeeding the death 
of Eugene du Pont in January, 1902, and the advent of 
Thomas Coleman du Pont and Pierre S. Du Pont, the at- 
tempt was made to continue the restraint upon interstate 
commerce and the monopoly then existing by vesting, in a 
few corporations, the title to the assets of all the corporations 
afiiliated with the trade association, then dissolving the cor- 
porations whose assets had been so acquired, and binding 
the few corporations owning the operating plants in (me 
holding company, which should be able to prescribe policies 
and control the business of all the subsidiaries without the 
uncertainties attendant upon a combination in the nature 
of a trade association. That attempt resulted in complete 
success. 

Much the larger part of the trade in black and smidceleqe 
, powder and dynamite in the United States is now under the 
ecmtrol of the combination supported by the 28 defeaidants 
sboTO nfuned. That combination is the successor the cop* 
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biiution in ezistenoe fr<nn 1896 to June 80, 1904. It is s 
significant fact that the trade association, organized under 
the agreement of July 1, 1896, was not dissolved until June 
80, 1904. It had been utilized imtil that date by Thomas 
Coleman du Pont, Pierre S. du Pont, and Alfred I. du Pont 
in suppressing competition and thereby building, up a 
mcmopoly. Between February, 1902, wd June, 1904, the 
combination had been so completdy transmuted into a cor- 
porate form that the trade association was no longer neces- 
sary. Consequently the trade association was dissolved, and 
the process of dissolving the corporations whose capital 
sto<^ had been acquired, and concentrating their physical 
assets in one great corporation, was begun. Before the plan 
had been fully carried out this suit was cmnmenced. The 
proofs satisfy us that the present form of the combination 
is no less obnoxious to the law than was the combination 
under the trade association agreement, which was dissolved 
on June 30, 1904. The 28 defendants are associated in a 
combination which, whether the individual defendants were 
aware of the fact or not, has violated and still plans to vio- 
late both section 1 and section 2 of the anti-trust act. We 
ctmclude that it is our plain duty to grant such a decree as 
will prevent and restrain further violations of the act. 

6. Third. The third md last question therefore is: What 
sheM he the nature of the decree? 

It must be one of dismissal of the petition as to all of the 
defendants except the 28 who are found to be interested in 
and supporters of the unlawful combination. 

It is ccmtended by counsel for the defendants that there 
can be no decree against the 28 defendants, for the reason 
that the title to the property held by the defendant c<npora- 
tions cannot be impaired by any decree of this court. “ The 
most that the government in any event can claim,” say the 
counsel, " is that prior to the organization of the [168] pres- 
mt defendant companies there did exist contracts and com- 
binations in restraint of trade, and possibly a monopoly of 
the explosives industry in the United States, and that sndi 
combinations and monopoly were participated in by smne 
of the corporatimis whidr were later purdiased by the preeeot 



mramo miiim ifl m ^ * oo. ' 97*7 

OvIiikHi at the Oonrt 

- and possibly that siune of the propertiels that 

were o^ed by the oorporati<»QS that were purchased by the 
present defendants had been acquired by sndi corporations 
as a result of such combinations and monopoly. * * * 
Even so, the corporations had title to such properties, and if 
su<h combinations and monopolies no longer exist the title 
to such property must be good in subsequent purchasmu 
thereof.” To support this argument Brooke v. Martin^ 2 
Wall. 71, 17 L. Ed. 782, and other cases, are referred to. 

But we hare found that the corporations organized after 
the advent into the explosives business of Thomas Coleman 
du Pont and Pierre S. du Pont are a part of an existing 
combination in restraint of interstate trade. The du Pont 
Company of 1902 co-operated with the advisory and q>ecial 
committees of the trade a&sociation from April 2, 1902, t(> 
June 30, 1904, in fixing prices, apportioning trade amongst 
the members of the association, allowing rebates, and forcing 
competitors to submit to their rule. The du Pont Company 
of 1903 was created to aid the combination in concentrating 
its power and fastening its hold on the 'monopoly which it 
had sedulously built up, and which brought to its members 
in the short period of six years the enormous profit of 
$11,000,000 in dividends and $12,000,000 or $13,000,000 in its 
surplus account We do not propose by our decree to deal 
with titles to property. Our power is defined in the fourth 
section of the Anti-Trust act That section invests us “ with 
jurisdiction to prevent and restrain violations ” of the act 
The same section provides that the petition may contain a 
prayer that the violation of law therein alleged “ shall be 
enjoined or otherwise prohibited.” It is our purpose, as it 
is our duty, to exert the power thus conferred on us to the 
extent necessary to “prevent and restrain” further viola- 
tions of the act In other words, the relief we can give in 
this proceeding is preventive and injunctive only. If our 
decree, limited to that purpose, shall necessitate a disccm- 
tilnuance of present business methods, it is only because tiiose- 
methods are illegal. The incidental results of a sweeping 
iiqunction may be serious to the parties immediately ccm- 
QSnied; but, in carrying out the command of the statute. 
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irikidi is M obligatory upon this court as it is upon toe 
putus to this suit, such results should not stay our hand. 
They should only challenge our care that our decree be no 
more drastic than the fusts of the case and the law demand. 

The dissolution of more than 60 corporations since the ad- 
vmit of the new management in 1902, and the consequent 
impossibility of restoring original conditions in the ex- 
plosives trade, narrows the field of operati<m of any decree 
we may make. It should not make the decree any the lees 
effective, however. In the Standard Oil oaae Mr. Chief 
Justice White said : 

** It may be conceded tbat ordinarily, wbwe It waa found that acta 
bad been done In violation of Ibie statute adequate measure of rdlef 
would result from restraining the doing of such acts In the future. 
Swift V. ViMed atatet, [164] 106 U. S. 875, 25 Sup. Ct 276, 40 L. Ed. 
518. But In a case like this, where the condition which has been 
brought about In violation of the statute. In and of Itsdt Is not only 
a continued attempt to monopolise, but also a monopolisation, the 
doty to enforce the statute requires the application of broader and 
more controlling remedlee. As penalties which are not authorised by 
law may not be indicted by Judicial authority, it follows that to meet 
the sttnatlon- with which we are confronted the application of rmne- 
dles twofold In character becomes essential : (1) To forbid the doing 
In the future of acts Him those which we have found to have bemi 
done In the past which would be violative of the statute; (2) the 
exertion of such measure of relief as will effectually dissolve the com- 
blnatian found to exist in violation of the statute, and thus neutralise 
me extension and continually operating force which the possession of 
the power unlawfully obtained has brought and will cmitlnue to bring 
about” 

Both of these remedies are as clearly demanded in the pres- 
ent case as they were in the Standard Oil cate. The existing 
ctxnbination in the explosives trade is one in restraint of in- 
terstate commerce. Its sales board fixes prices and exercises 
powers which Mr. Haskell, its diairman, admits are even 
more extended in their scope than were the powers of the ad- 
visory and special committees whidi the sales board super- 
seded on June 80, 1904, after co-operating with them from 
July, 1908. It has also attempted to monopolize and ia at- 
tempting to monopolize, and has monopolized, and is now in 
the possessiiHi of a monopoly of, a large part of the explo- 
mves trade in the United States. Our decree must thereime 
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be <»M whidi will fraHbid future acts violative of the lew and 
compel a dissolution of the combination existing in violation 
of the law. To stop the business of the ccsnbination imme- 
diately, however, mij^t be attended with very disastrous 
consequences. The defendants, cr some of them, for example, 
fnmi^ military and ordnance powders to the United States 
government We understand, also, that they furnish explo- 
sives used in the constructicm of the Panama Canal. Thur 
ability to continue so to do should not be destroyed bef^ 
the expiration of a reasonable time for adjusting their busi- 
ness to the changed conditions. In the Standard OU and 
Amariean Tobaoeo oaset six months were allowed for making 
the dianges necessitated by the decrees entered therein. 
What time should be allowed in the case now in hand, and 
what other details should be embodied in the final decree, 
we cannot now determine. 

Ihe present decree will therefore be interlocutory. It will 
adjudge that the 28 defendants are maintaining a oombina- 
ti<m in re^raint of interstate commerce in powder and other 
explosives in violation of section 1 of the Anti-Trust Act, 
that tliey have attempted to monopolize and have monopo- 
lized a pact of such commerce in violation of section 2 of t^t 
act, that they shall be enjoined from continuing said com- 
binati<m, and that the combination shall be dissolved. The 
interlocutory decree will further adjudge that this court, in 
order to obtain sudi further information as shall enable it to 
frame a final decree which shall give effective force to its 
adjudication, will hear the petitioner and the defendants on 
the 16th day of October next as to the nature of (he injuno- 
titm which shall be granted herein and as to any plan for 
dissolving said combination which shall be submitted by the 
petitioner and the defendants, or any of th^, to the end that 
tbiH court may ascertain and determine upon a plan or 
method for such lUssolution 11661 whidi will not deprive 
the defendants of the opportunity to re-create, out of the 
elements now compoang said combination, a new condition 
whidi shall be honestly in harmony with and not repugnant 
to the law. The interlocutory decree will further adjudge 
that both parties shall have leave to take such additional 
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jxoob M may deem proper to be used at fbe liearing 
aforesaid. It is not to be inferred, however, that this oonzt 
will sanction or supervise any new condition that defendants 
may recreate, or perform any other act whidi shall be merely 
administrative in its nature. Haybum’a ease, 2 DalL 409, 1 
L. Ed. 436; United States v. Ferreira, 13 How. 40, 14 
Oordon v. United States, 117 tJ. S. 702, appendix. 

6. We have not overlooked the motion of the defendants to 
' dismiss the petition for want of necessary parties. It ap- 
pears that certain of the defendant corporations have out- 
standing bonds secured by mortgages or trust deeds, held by 
trust companies who are not defendants. As already stated, 
this suit is not designed, primarily, to deal with or dispose 
of property rights. We see no reason for bringing in mort- 
gage or other creditors. If, hereafter, it becomes necessary 
to safeguard their rights, appropriate action can timn be 
taken. 

IWTBHLOCOTOBr DXCEEB. 

This cause coming on to be heard before the three CSrcuit 
Judges of the Third judicial circuit in the Circuit Court of 
the United States for the District of Delaware^ uiMler the 
provisions of the expediting act of February 11, 1903, in 
the presence of Qeorge W. Wickersham, Attorney General of 
the United States, William S. Kenyon, assistant to said 
Attorney General, and James Scarlet and William A. Glas- 
gow, Jr., special asssitants to said Attorney General, and 
Frederic Ullmann for the defendants the American Powder 
Mills, the Miftmi Powder Company, and the .Etna Powder 
Ompany, M. B. & H. H. Johnson, for the defendant the 
Austin Powder Company, Frederick Seymour, for the de- 
fendant the Equitable Powder Manufacturing Company, 
David T. Marvel and David T. Watson, for the defendant 
BAnry A. du Pont, Burton B. Tuttle, for the defendant tiic 
King Powder Company, and John CL Spooner, James M. 
Townsend, George S. Graham, William S. Idles, and Wil- 
liam H. Button, for the remaining defendants, and tiia eosnr t 
haying read the pleadings and proofs and heard the argu- 
ment of oounsd, and duly considered the same; mud itappeiuy 
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mg to the court that the petitioner, the United States of 
America, is entitled to the relief hereinafter mentioned : 

It is thereupon, on this 2l8t day of June, A. D. 1911, 
ordered, adjudged, and decreed, and this court, by virtue of 
the power and authority duly conferred on it by law, does 
hereby order, adjudge, and decree as follows, to wit: 

1. ihat tbe petition be dismissed as to the following de- 
fendants, namely: ADtna Powder Company, Miami Powder 
Company, American Powder Mills, Equitable Powder Manu- 
facturing Company, Austin Powder Company, King Powder 
Company, Anthony Powder Company, Limited, American 
E. C. & Schultze Gunpowder [166J Company, Peyton Chem- 
ical Company, Henry A, du Pont, Henry F. Baldwin, 
California Powder Works, Conemaugh Powder Company, 
Metropolitan Powder Company, and H I. du Pont Company 
of August 1, 1903. 

2. That the remaining 28 defendants, namely, Hasturd 
Powder Company, Laflin & Band Powder Company, East- 
ern Dynamite Company, Fairmont Powder Company, Inter- 
national Smokeless Powder & Chemical Company, Judson 
Dynamite & Powder Company, Delaware Securities Com- 
pany, Delaware Investment Company, California Invest- 
ment Company, E. I. du Pont de Nemours & Co. of Pennsyl- 
vania, du Pont International Powder Company, E. L du 
Pont de Nemours Powder Company, E. I. du Pont de 
Nemours & Co., Thomas Coleman du Pont, Pierre S. du 
Pont, Alexis I. du Pont, Alfred I. du Pont, Eugene du 
Pont, Eugene E. du Pont, Henry F. du Pont, Irenee du 
Pont, Francis I. du Pont, Victor du Pont, Jr., Jonathan A. 
Haskell, Arthur J. Moxham, Hamilton M. Barksdale, Ed- 
mond G. Buckner, and Frank L. Connable, are maintaining 
a combination in restraint of interstate commerce in powder 
and other explosives in violation of section 1 of the act en- 
titled ‘*An act to protect trade and commerce against unlaw- 
ful restraints and monopolies,” approved July 2, 1890, that 
they have attonpted to monopolize and have monopolized a 
part of sudi commerce in violation of section 2 of that act, 
that-fhey shall be enjoined from continuing said combination, 
and that the combination diall be dissolved. 
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8. Hist tiiis cotirt, in order to obtain such farther informa* 
tion as diall enable it to frame a final decree which i^iaU 
give effectiTe force to its adjudication, will hear the p^* 
tioher and the defendants on the 16th day of October next 
as to the nature of the injunction which shall be granted 
herein and as to any plan for dissolving said combination 
which shall be submitted by the petitioner and the defend- 
ants, or any of tiiem, to the end that this court may ascer- 
tain and determine upon a plan or method for su(h dissolu- 
tion which wUl not deprive the defendants of the oppor- 
tunity to re-create, out of the elements now composing said 
combination, a new condition which shall be honestly in 
harmony with and not repugnant to the law. 

4. That both parties have leave to take such additional 
proofs as they may deem proper to be used at the hearing 
aforesaid. 

5. That, until the entry of final decree herein, said 28 
defendants hereinabove last named are, and each of them is, 
and the agents and servants of them are jointly and severally 
hereby enjoined from doing any acts or act which shall in 
any wise further extend or enlarge the field of operations 
or the power of the aforesaid combination. 

(Signed) Gso. Gkat, 

Jos. Birmwctrox, 

W. M. 114X10X6, 

Circuit Judges of the Third Judicicd Cirouit. 

[M61 UNION CASTLE MAIL S. S. Co., LIMITED, 
ET AL. «. THOMSEN ETAL. 

(Otrcolt Court of Appeals, Second OIrcalt July 28, 1911.) 

[190 Fed. Bep., 638.] 

AmtAi. AXD SiBBoa (i 1177) — HBvnsAi,— Disposmoir or OAim.— 
Where counsel In the trial of a cause and the court in Its charge 
to the Jury proceeded on an erroneous construction of the statute 
on which the action was based, an ajwellate court will not under- 
take to determine the case on the eridenee in the record, but wtU 
rmnand for a new trial. 

[Kd. Nota — ^For other cases, see Appeal and Skror, Omit Dig. 
114697-4820; Dec. Dig; 11177.] 

Con, OUeolt Judges dissenting. 
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' error to tiie Cireaifr Cotut of the United Stotee fw the 
Southern District of New York. 

Action ftt lew Hugo Alberto Thomsen and others 
against the Unitm Castle Mail Steamdiip Company, lim- 
ited, and others. Judgment for plaintiffs, and defendants 
bring error. Bevwsed. 

Writ of error to review a judgment of the Circuit Court, 
Southern District of New York, in favor of the defendants 
in error, who were plaintiffs below, in an action for the re- 
covery of treble damages under the Federal Anti-Trust 
Statute. The case was before this court before (166 Fed. 
251) upon a writ of error sued out by the plaintiffs because 
their complaint was dismissed. 

/. Parker KirUn and Thomae Thacker, for plaintiffi in 
error. 

Loreneo TJUo, for defendants in error. 

Before Lacombe, Coxe, and Notes, Circuit Judges. 

' Notes, Circuit Judge. 

When this case was in this court before we said, upon the 
authority of the decisions of the Supreme Court as we then 
interpreted them, that whether the restraint of trade imposed 
by the combination in question was reasonable or unreason- 
able was immaterial. It is also apparent from toe record 
that the Circuit Court upon the second trial in holding as a 
matter of law that the combination shown was in viola- 
tion of the statute, acted upon the same view of toe law. 

In the light of toe recent decirions of the Supreme Court 
in toe Sttmdard OU (221 U. S. 1, 81 Sup. Ct. 602. 56 L. 
Ed. 619) and Tohacco (221 U. S. 106, 81 Sup. Ct 682, 66 
L. Ed. 668) easet, the construction so placed upon toe statute 
by this court and toe Circuit Court must be r^;arded as 
erroneous and a new trial must be granted unless toe con- ' 
tendons of the parties are correct that, upon the facts toown, 
toie coort can now determine the legality of the combina- 
dim. 
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B IB, htmeTcr, on tlie one bond, impoesible for lai to boM 
B8 a matter of law tbat toe acts of toe defendants as £a- 
dosed upon toe present record amount to a combination 
in unreasonable restraint of trade. And, on toe otoer hand, 
we think that it would be ondoly prejudicial to toe plaintifEs 
to reverse toe judgment with instructions to dtomtsS toe 
complaint. The plaintiffs presented toeir case in view of 
toe decision [637] of this court that toe leasonableneeB 
toe restraint imposed was immaterial and it would be most 
unjust to dismiss toe complaint because their proof did not 
eonf(«m to anotoer standard. Upon another the plain- 
tiffs may be able to produce additional testimoi^ tending to 
make out a case within toe SuprenM Court dedmoos re- 
ferred to. 

The judgment of the Circait Court is revused and a new 
trial ordered. 

Coxa, Gircnit Judge (dissenting). 

I am unable to agree with the majority. Courts are or- 
ganized to reach results witoin a reascmable time. This 
action was bogon eight years ago, it has been tried twice, the 
last trial occupying five days; it has been argued twice in 
this court In such circumstances it is obvious toat the labor 
of so many years toould not be set at naught unless manifest 
error compels it 

The sole reason assigned for reversal is that this court 
stated in its former opinion, what was unquestioaably the 
law at that tone, toat where it was shown that a contract, 
combination or etmspiracy actually restrained trade or eom- 
meroe, it was immaterial whether sodi restraint was reason- 
able or unreasonable. It is asserted that the trial judge 
followed this view of toe law in holding toat the ooanbina- 
ticm in question was in violation of the statute and that his 
ruling in this regard was error. I am unable to dbeovor 
toe ruling, exception or assignment of error which supports 
this ccmtention or presents this question. As toe endei^ of 
toe unlawful oonspira(y is in writing, there was no . 

ySrted pLSi regarding its terms. Ctoarly it was toe duty of 
the comet and not of the jury to eoDstrue tois uooontradioM 
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.evidence. The only question of fact which it was necessary 
to determine, in order properly to interpret the agreement 
between the carriers, was submitted to the jury with clear 
and careful instructions. The judge charged as follows: 

^ Now the right of recovery herein depends upon whether the rate 
charged the plaintiffs was reasonable or unreasonable, and if it was 
unreasonable, all the defendants, by their unlawful combination in 
restraint of trade, coerce or compel the plaintiffs to pay a rate greater 
than a reasonable rate, simply to effectuate the primary purpose of 
the combination, namely, to prevent competition in the transportation 
of merchandise. * * * Now, gentlemen, notwithstanding the fact 
that I have stated to you as matter of law that this was a combina- 
tion forbidden by the Sherman Act, the question submitted to you 
is whether the rate was reasonable or unreasonable, and that is a 
question to be determined by you, and it is for you to say whether the 
10 per cent was charged to coerce the plaintiffs to patronize the same 
ships or not * ♦ * If, in your Judgment, the rate charged by these 
lines during this period of time was not excessive, if It was reasonable 
and just, in view of the conditions and circumstances to which I will 
refer hereafter, then that ends the case, and you will pay no farther 
attention to any of the questions here involved, for in that event, your 
verdict will be for the defendants.” 

There is much more to the same effect but the foregoing is 
sufficient. 

The language of the court seems almost prophetic of the 
rule of the recent decisions of the Supreme Court. If the 
Standard Oil and Tobacco decisions had been before him 
while delivering the charge, it is not easy to see how the 
judge could have followed them more accurately. We have, 
then, a combination which the jury has found restrained 
trade by the imposition of excessive and unreasonable 
charges. In other words, a combination forbidden by the 
law, whether the “ rule of [638] reason ” be or be not ap- 
plied. No one pretends that any new facts will be presented 
at a new trial. Should one be ordered, the case will appear 
for a third time in this court upon the same facts and we 
will then have to render a decision which should, in my judg- 
ment, be rendered now. 

In its last analysis, the question, whether the agreement in 
controversy is within the prohibition of the SWman Act 
(Act July 2, 1890, c. 647, 26 Stat 209 [U. & Comp. St 1901^ 

95826®— VOL 4—17 ^25 



886 


IM nDSBAL BBPOBTBB^ 08L 


Syllabus. 

p, 8200]), is one of law for the court and should be answered 
without forther delay. The alleged error considered by the 
majority is not presented by the record but, even if it were, 
the question is one of law which should be disposed of by 
the court on the present record. 


[681] STEELE v. UNITED FRUIT CO. ET AL. 

(Circuit Court, B. D. Louisiana. June 12, 1911.) 

[190 Fed. Bep., 631.] 

Monopolies (§ 24) — ^Acquisition of Control of CoMPEnNo Corpora- 
tions — Forbion COMMEBOB.>~Epldence held to warrant findings that 
defendant fruit company, engaged in foreign commerce, acquired a 
controlling interest in a competing steamship corporation to control 
its operation, prevent competition and the increase of its business 
by the addition of new capital, and that a subsequent sale of such 
stock to individuals was formal only, and not intended in good faith 
to divest the fruit company of its control, authorizing an injunction 
restraining it or the purchasers from voting the stock in the fruit 
company’s interest 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 17 ; Deo 
Dig. § 24.1 

Monopolies (§ 21) — PuBcnASs op Stock — Validity. — Purchase by 
one corporation engaged in foreign commerce of a controlling in- 
terest in the stock of a competing company similarly engaged, for 
the purpose of eliminating competition, though Invalid in so far as 
the right to vote the stock is concerned, does not invalidate the stock 
so as to preclude the purchasing company from transferring the 
same to another in good faith, and conferring the right to vote the 
stock so transferred on the purchaser in case the transfer is with- 
out suspicion of retained control, and the purchaser is not other- 
wise prohibited by law from voting the stock. 

[Bd. Note. — For other cases, see Monopolies, Dec. Dig. I 21. 

Rights and liabilities of parties contracting with trusts or combi- 
nations in restraint of trade, see note to Cblcngo Wall Paper Mills 
e. General Paper Oo., 78 C. 0. A. 612.] 

In Equity. Bill by Frederick M. Steele against the United 
Fmit Company and others. On exceptions to the report of 
th6 master. Overruled. 
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E. D. Owen, W. L. Hughee, and Rowe, Ormt and Oremt, 
for complainant. 

Howe, Fenner, Spencer and CoeJee, for United Fruit 
Company. 

Dufour and Dufour, for Charles and Jacob Weinberger. 

Farrar, Jonas, Goldshorough and Ooldberg, for Bluefidds 
Steamdiip Company. 

Foster, District Judge. 

On December 3, 1009, Frederick M. Steele, a stockholder 
of the Bluefields Steamship Company, tiled his bill against 
the United Fruit Company, against Andrew W. Preston, 
Minor C. Keith, and Bradley W. Palmer, its president, vice 
president, and secretary, respectively, against Crawford H. 
Ellis, its agent in New Orleans, against the president and 
other officers of the Bluefields Steamship Company, and 
against Charles and Jacob Weinberger. The bill is volumi- 
nous, and sets up generally that the United Fruit Company 
is an unlawful combination; that, having acquired the ma- 
jority of the stock of the Bluefields Steamship Company, it 
had thereby controlled it for the purpose of suppressing 
competition with itself and to create a monopoly, in viola- 
tion of the laws of [632] Louisiana and of the United States; 
that the United Fruit Company had no capacity to take 
title to, nor right to hold and vote, the stock of the Blue- 
fields Company; that it had assigned all of its stock to 
Charles and Jacob Weinberger, one-half to each, and that 
the assignment was fraudulent and a sham and was only to 
enable the Weinbergers to vote the stock in the interest of the 
United Fruit Company and according to its instructions, for 
the purpose of continuing its control of the Bluefields Steam- 
ship Company. The bill also sets out a number of specific 
acts, violative of the neutrality laws of the United States, 
alleging the same to be intentionally and frauduloitly d<Hie 
on the part of the officers of the Bluefidds Company at the 
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instance of the United Fruit Company, for the purpose of 
causing the Bluefields Company to lose a valuable oonoes* 
sion in Nicaragua, to wit, the right to exclusive navigation of 
tile Escondido river. The bill also charges fraudulent mis* 
management generally against the dficers of the Bluefields 
Company, at the instance of and for the benefit of the United 
Fruit Company, and prays that the United Fruit Company 
and Charles and Jacob Weinberger be enjoined from claim- 
ing any right, title, or interest in the said stock, from inter- 
fering in any way with the business of the Bluefields Steam- 
ship Company, and from voting the stock at any meeting, 
and that a receiver be appointed pending the litigation. On 
this application, in view of the extraordinary allegations of 
the bill, and of the war then raging in Nicaragua, a receiver 
was appointed for what legal effect the appointment might 
have, but he was ordered not to take physical possession. On 
December 8, 1909, an amended bill was filed, which amplified 
the allegations of the original bill. On January 17, 1910, 
Simon, Emanuel, and Adolph Stcinhardt, also stockholders 
of the Bluefields Steamship Company, filed a cross-bill, pray- 
ing for substantially the same relief as Steele, and on the 
same date Adolph Segal filed an intervention, joining the 
complainant, Steele, and praying for the same relief. In 
due course the defendants filed answer, denying the allega- 
tions of the bill and other pleadings and affirming the good 
faith of the sale and transfer of the United Fruit Company’s 
stock to the Weinbergers. After a hearing, the appointment 
of the receiver was maintained, and he was directed to take 
charge of all the assets of the Bluefields Steamship Com- 
pany, and the preliminary injunction issued as prayed for. 
The case was then referred to a master to take the evidence 
and report his findings of fact and conclusions of law there- 
on, and is now before me on final hearing on exceptions tO' 
his report. 

The proceedings before the master took a wide range, but 
in his able and painstaking report he has endeavored to deal 
specifically with all of tiie contentions of the parties and to 
find the facts with particularity, those collateral as well as 
thpaa material to the mun issues. The master reduced his 
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oondudons to some 51 special findings of fact. To these 
facts tile defendants have filed 87 exceptions, divided into 
many subheads, and the complainants have filed some 17 ex- 
ceptions. The exceptions to the master’s report are largely 
to his findings of collateral facts, and principally to his de- 
ductions therefrom. Some are directed only at his choice of 
language, and others com |G331 plain that he did not find 
the facts regarding incidental transactions more in detail. 
Had counsel followed the lietter practice of filing their ex- 
ceptions before the master, doubtless he would have corrected 
his report to conform more nearly to their views. Most of 
the exceptions are unimportant and need not be further no- 
ticed. Those I consider material will be referred to later. 

It is undisputed, however, that the Bluefields Steamship 
Company was organized December 28, 1897, as a Louisiana 
corporation, with an authorized capital stock of $100,000, all 
of which was issued before January 1, 1899; that the com- 
pany was engaged in the banana importing business from 
Bluefields, Nicaragua, to the United States; that the United 
Fruit Company was incorporated March 80, 1899, under 
the laws of New Jersey, and in June, 1899, entered into com- 
petition with the Bluefields Steamship Company, operating 
one ship a week from Bluefields; that on September 20, 1899, 
the United Fruit Company consolidated with six other New 
Jersey coi*porations, all engaged in tlie fruit business, and 
Messrs. Andrew W. Preston, Minor C. Keith, and Bradley 
W. Palmer became, respectively, its president, vice president, 
and secretary, as well as directors; that in October, 1899, 
after the said consolidation, the United Fruit Company ac- 
quired, in the name of its president, one-half of the out- 
standing stock of the Bluefields Steamship Company — 600 
shares — and at the .same time there was assigned to him an 
additional share for voting purposes; that the said compe- 
tition ceased, and three employees of the United Fruit Com- 
pany were elected directors of the Bluefields Company, tbe 
board consisting of six members, and so maintained con- 
tinuously until 1907, during all of which time the United 
Fruit Company or its officers controlled the election of all the 
directors of the Bluefields Company by a clear majority rote 
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of all the capital stock in existence; that on August 81, 1907, 
the United Fruit Company disposed of 4 shares of its stock, 
and its three employees resigned from the board of the Blue- 
fields Steamship Company, but the United Fruit Ccnnpany 
continued to vote its stock, and all elections for officers of 
the Bluefields Company were unanimous; that in 1909, be- 
fore this suit was filed, the United Fruit Company purchased 
70 additional shares of the stock of the Bluefields Steamship 
Company, which gave it 63 per cent of all the stock of the 
company issued. 

[1] From these facts the conclusion is irresistible that the 
object of the United Fruit Company in first acquiring the 
stock was to control the competition of the Bluefields Steam- 
ship Company, and, no matter what may have been its in- 
tention during the period between 1907 and 1909, with the 
acquitition of the additional stock in September, 1909, the 
power of absolute control returned, and it is plain that the 
injunction should be perpetuated against the United Fruit 
Company, if it has now any interest in the Bluefields Com- 
pany’s stock. Factors' <& Traders' Ins. Company y. New 
Harbor Protection Patrol^ 37 La. Ann. 233; State ex rel. 
Jackson v. Newman, 51 La. Ann. 838, 25 South. 408, 72 Am. 
St. Bep. 476; Northern Securities Company v. United States, 
193 U. S. 197, 24 Sup. Ct. 436, 48 L. Ed. 679. It appears, 
however, that the United Fruit Company, on September 15, 
[634] 1^9, transferred all of its Bluefields Company hold- 
ings to Charles and Jacob Weinberger by a written contract, 
which was amended on December 31, 1909, while the litiga- 
ti<m was pending. 

The undisputed facts relevant to this transfer are as fol- 
lows: Cliarles and Jacob Weinberger became stockholders in 
the Bluefields Steamship Company at its formation and 
owned, together with a third brother, one-third of its capital 
stock. They were active in securing control of the corpora- 
ti<m for the United Fruit Company, and sold it one-half of 
their stock in October, 1899. Charles Weinberger was put 
in sole charge of the New Orleans division of the Fruit ^s- 
patch Company, a subsidiary corporation of the United 
Fruit Company controlled by it, in June, 1902, and is still 
so employed. Jacob WeinbOTger had no active connecti«i 
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with the fruit business in Nicaragua from June, 1905, to 
September, 1909, and he was then engaged, over the protest 
of some of the minority stockholders, to go to Nicaragua 
merely to look into the affairs of the Bluefields Company and 
make a report, at a salary of $416.67 per month. In the early 
part of 1909 the United Fruit Company was advised by its 
counsel that it probably could not vote any of the Bluefields 
stock standing in its name and in the name of its officers. 
Jacob Weinberger learned of this advice, and tried to buy all 
of its Bluefields stock, but was unsuccessful. As early as 
December, 1906, Charles and Jacob Weinberger were unable 
to pay their debts, and in August, 1909, while still apparently 
insolvent, all of their Bluefields stock, which was then 
pledged to the State National Bank, with the exception of 
38 shares, was sold by the liquidators of the bank to Steele 
with the knowledge of Charles Weinberger and without 
objection on his part. At about the same time Steele began 
buying Bluefields stock in August, 1909, the local manager 
and local attorney of the United Fruit Company suggested 
to the Weinbergers that they might make arrangements for 
buying the United Fruit Company’s stock, and by the agree- 
ment of September 15th the United Fruit Company trans- 
ferred to the Weinbergers 686 shares of Bluefields stock for 
the price of $450 a share, and further agreed to deliver and 
sell to them 70 additional shares at the same price. The 
United Fruit Company was compelled to buy the 70 addi- 
tional shares for cash, and paid more for them than it sold 
them for. The stock transferred constituted 58 per cent of 
all of the stock of the Bluefields Steamship Company. The 
sale was made on terms of 10 years’ credit, payable in equal 
annual installments, no cash was paid at all, and the United 
Fruit Company retained the right to rescind the sale at any 
time. The Weinbergers on their part agreed that the voting 
power of the stock should be used to elect a director nom- 
inated by the United Fruit Company and to amend the 
charter so that the directors and other officers would hold 
office at the will of the stockholders, and that all of their acts 
should require the ratification of a majority •of the stock- 
holders; that no extraordinary or unusual indebtedness 
should be incurred except with the consent of this director, 
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the presidmt, or vice-president of the United Fruit Com- 
pany; that the capital stock should not be increased or di- 
minished except by consent in writing of the president, or 
the vice-president, [6«35] or the executive committee of the 
United Fruit Company. During the pendency of this suit, 
the parties amended this agreement with the view to eliminate 
all clauses supposed to be objectionable to the court, but the 
sale still remains as one entirely on ten years’ credit, with a 
provision for foreclosure and sale of the stock without judi- 
cial proceedings on default of any payment of principal or 
interest, or in the event of the purchasers’ bankruptcy. 

With regard to this transfer, the master found, as evi- 
denced by his twenty-first, fortieth, and forty-first findings 
of fact, that the sale to the Weinbergers was coupled with 
the retained control of the voting power of the stock in the 
United Fruit Company, and that its purpose was to vest the 
control of the Bluefields Steamship Company in a stock- 
holder under obligations to the United Fruit Company, one 
that could be relied upon to carry out its wishes, and that it 
did not divest the United Fruit Company of the control of 
its 756 shares referred to, and was not intended by the par- 
ties to do so. The defendants have excepted to the master’s 
said findings of fact on the ground that the uncontradicted 
and unimpeached testimony of all the parties to the transac- 
tion shows that it was a real transfer, and was intended by 
all of the parties to divest the United Fruit Company both 
of its ownership and control of the stock. 

It is difficult, to my mind, to conceive how a more complete 
control could be retained or exercised than was contemplated 
by the original agreement. Conceding that it was the inten- 
tiem of the United Fruit Company to transfer to the Wein- 
bergers the complete ownership of the stock at the expira- 
tion of the credit period, it is manifest that, without the con- 
sent of the United Fruit Company, there was no possibility 
of the Bluefields Steamship Company increasing or expand- 
ing its business, or attracting new capital, and all the time 
the power to control, or even entirely diminate it, was in the 
hands of the United Fruit Company. And the amendment 
of December 81 does not materially change the situation, 
for unless the Weinbergers paid some $61,000 in principal 
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a&d interest at the end of the first year the United Fruit 
Company could foreclose. In the pi*eoeding ten years the 
Bluefields Company’s profits had averaged about $60,000 a 
year, and on the same basis the Weinbergers’ share would not 
be over $32,000. They were insolvent, and in the ordinary 
course of events they could not have met this payments In 
view of all the circumstances peculiar to this transaction 
and the relationship of the parties, the physical and other 
facts may well outweigh the testimony of the pai*ties, con- 
ceding to them the utmost good faith, for the agreement, if 
allowed to stand, would have to be interpreted by them, and 
the deep obligation of the purchasers to the United Fruit 
Company would necessarily lead them to conform to its 
wishes. It is certain that the United Fruit Company could 
not vote the stock held in its name, and two courses were 
open to it : One, to retain it quiescent, and the other to divest 
i^lf entirely of its ownership and control. If it intended 
to do the latter, it was not its concern who might control 
the Bluefields Company, and therefore the mere fact that, 
in order to deliver a clear majority, it bought stock for cash, 
which it subsequently sold for a smaller price on credit to 
two of its close [636] friends, who were at the time insolvent, 
indicates very plainly the real reason for making the 
transfer. 

It is due to the defendants to say, however, that complain- 
ants failed to prove the allegations of the bill, charging 
intentional violations of the neutrality laws, and the master 
undoubtedly so intended to hold in his thirty-fifth finding. 
But I do not consider these allegations material to the issues 
now before me, nor did I so consider them at the time of 
confirming the receiver’s appointment. 

There appears to be evidence to sustain all of the master’s 
findings of fact, though I have not examined with particu- 
larity those matters not bearing directly on the main issues 
before me. The findings of a master are entitled to great 
weight, especially when he has seen and heard the witnesses,, 
and I am not disposed to disturb the findings in this case. 

[2] I am not called upon to say anything further at presp* 
ent, but for; the information of the master and the parties I 
bad perhaps better express my opinion as to all the points 
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raised. It has been urged with great earnestness and vl^ar 
bj counsel for complainants that the contract by whidi the 
United Fruit Company acquired its stock was illegal, and 
it acquired nothing; that the stock standing in its name is 
Toid and it can transfer nothing, and that in any event, not 
having the right to vote the stock, it could not transfer the 
right to a purchaser. It may be that such a solution of the 
trust problem is desirable, but I cannot see my way dear to 
adopt complainants’ contentions in the absence of a positive 
statute, especially in view of the expressions of the Supreme 
Court in the cases of Harriman v. Northern Securities Com- 
pany., 197 U. S. 298, 25 Sup, Ct. 498, 49 L, Ed. 739, the 
United States v. Standard Oil, 221 U. S, 1, 31 Sup, Ct. 502, 
55 L. Ed. 619, and the United States v. American Tobacco 
Company, 221 U. S. 106, 81 Sup. Ct. 632, 55 L. Ed. 663, re- 
cently decided. The authorities cited by complainants would 
perhaps be persuasive if their first premise was correct, but 
the Supreme Court has clearly drawn the distinction, thin 
though it may be, between unlawful contracts and those in- 
cidental and collateral to them. The contract of sale by 
which the United Fruit Company acquired this stock was not 
of itself illegal and it undoubtedly acquired the ownership 
subject to the restrictions the law has placed upon its use. 
Continented WaU Paper Company v. Voigt, 212 U. S. 258, 
29 Sup. Ct. 280, 68 L. Ed. 486; ConnoV/y v. Union Sewer 
Pipe Company, 184 U. S. 540, 22 Sup. Ct. 481, 46 L. Ed. 679. 

I therefore must hold that the United Fruit Company has 
the right to dispose of its stock, and the purchaser will be 
entitled to vote it, provided the transfer is entirely without 
suspicion of retained control, and he is not otherwise pro- 
hibited by law to do so. 

The exceptions to the master’s report will be overruled, 
and in accordance with his recommendations there will be a 
decree, dissolving the preliminary injunction herein, so as 
to permit the holding of an election of officers of the Blue- 
fields Steamship Company, but maintaining it in all other 
respects, and ordering said election to be held before the 
master and under his control, tiie receiver to be maintained 
and jurisdiction to be retained by the court until further 
orders. 
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{178] UNITED STATES v. STANDARD SANITARY 
MFG. CO. ET AL. 

(Circuit Court, D. Maryland. October 13, 1911.) 

[191 Fed. Rep., 172.] 

Monopolies (§ 17) — ^Anti-Trust Act — Contbaots in Restbaint of 
Trade. — Sixteen corporations, producing 78 per cent, of all the 
sanitary enameled iron ware, such ns bath-tubs, sinks, etc., made 
in the United States, by mutual agreement previously made, entered 
into contracts by which they bound themselves to sell only certain 
grades of the ware only at prices and on terms fixed in schedules 
attached, or by a committee, and only to jobbers who should sign 
the resale contract prepared by them. Such contract was signed 
by 80 per cent of the jobbers in the United States, and bound them 
to purchase only from some one of the 16 manufacturers, and to 
sdl only at prices named in their resale price lists. Jleldt that such 
contracts entered into by the manufacturers were solely for the pur- 
pose of fixing prices and destroying competition, and constituted a 
combination in restraint of interstate commerce, and an attempt 
to monopolize such commerce, which was unlawful, as In violation 
of Sherman Anti-Trust Act July 2. 1890, c. 647, §§ 1, 2, 26 Stat. 209 
(U. S. Comp. St. 1901, p. 3200). « 

[Fd. Note. — For other cases, see Monopolies, Cent. Dig. 8 13 ; Dec. 
Dig. § 17.] 

Monopolies <§ 14) — ^Anti-Trust Act — Illegality of Contra <3TS— 
Restraint of Competition. — ^Whore the necessary effect of an agree- 
ment between manufacturers is clearly to restrain interstate trade 
within the purview of Sherman Anti-Trust Act July 2, 1890, c. 647, 
26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), it cannot be taken out 
of the category of the unlawful by general reasoning as to its ex- 
pediency or nonexpediency or the wisdom or want of wisdom of 
the statute. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 14.] 

[1781 Monopolies (§ 14) — ^Anti-Trust Acrr — Combinations in Re- 
straint or Interstate Commerce — Effect of Use of Patented 
Dxviox.^A combination between a large majority of the manufac- 
turers of enameled Iron ware in the United States for the purpose of 
fixing prices, and which is clearly in restraint of interstate trade, is 
not saved from illegality under the Sherman Anti-Trust Act July 2, 
1890, c. 647, § 1, 26 Stat 209 (U. S. Comp. St 1901, p. 3200), by the 
fact that the contracts creating the combination were embodied in 
licenses to its members to use a patented automatic dredger, which 
was a useful and time-saving tool used in finishing the ware to 


^ Syllabus copyrighted, 1912, by West PubUshing Co. 
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qi>rlnkle tlie lait two or more coats of powdered enamel on tbe 
heated Iron; the ware itself being unpatented, and the enameling 
being but one of several operations required in Its production, to 
which operation even the patented dredger was not essential, but 
merely an improvement on the hand operated dredgers of the prior 
art, still in use in some factories, 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 14.] 
MosroPOLiBS (8 8) — ^Anti-Tbust Act — Use of Patented Abticle. — In 
spite of the Sherman act, the patentee may monopolize for the term 
of his patent the thing which he or his assignor invented. If by 
the common law, or the statutes of a state, or by the enactments of 
Congress, men are forbidden to restrain trade or to monopolize it, 
a patentee may not restrain trade or attempt to monopolize it in 
anything except that which is covered by his patent. 

[Ed. Note.-~Por other cases, see Monopolies, Dec. Dig. 8 8.] 
Monopolies (8 24) — ^Anti-Trust Act — Suit to Enjoin Violation — 
Pendency of Criminal Prosecution. — Unless in an exceptional case, 
a federal court of equity will not postpone the hearing and decision 
of a suit brought by the United States under Sherman Anti-Trust 
Act July 2, 1890, c. 647, 8 4, 26 Stat. 209 (U. S. Comp. St. 1901, p. 
8201), to enjoin violation of the act to await tbe determination of 
a criminal prosecution against some of the same defendants based 
on the same alleged violations. 

[Ed, Note. — For other cases, see Monopolies, Dec. Dig. 8 24.] 
Commerce (8 40) — Interstate Commerce — What Constitutes.— A 
manufacturing comp.Mny which makes its product in one state and 
stores It in warerooms in other states, where It is sold, the trade 
extending over several states, is engaged in interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §8 29, .SO ; 
Dec. Dig. 8 40.] 

Monopolies ( § 24) — ^Anti-Trust Act — Suit fob Violation — Parties. — 
Officers of corporations which entered into nn illegal combination in 
restraint of interstate commerce, who personally took no part in 
the formation of such combination, are not proper parties defendant 
in a suit against the corporations for an injunction under Sherman 
Anti-Trust Act July 2, 1890, c. 647, 8 4, 26 Stat. 209 (U. S. Comp. St 
1901, p. 3201). 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. 8 24.] 

Goff, Circuit Judge, dissenting. 

Patents (8 1) — ^Definition. — ^A patent is a grant of a right to ex- 
clude all others from making, using, or selling the Invention cov- 
ered by it. 

[Ed. Note.— For other cases, see Patents, Cent Dig. 8 1; Dec, 
Dig. I 1. 

For other definitions, see Words and Phrases^ voL 6^ pp. 6288- 
6281; voL 8, p. 7748.] 
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■ In Equity. Suit by the United States against the Stand- 
ard Sanitary Manufacturing Company and others. On final 
hearing. Decree for complaint 

[174] Edwin P. Grosvenor^ John Philip Hilly and Jame» 
A. Fowler, for the United States. 

Herbert Noble, William L. Marbury, and Hartwell P. 
Heath, for Standard Sanitary Mfg. Co. and others. 

Robert B. Honeyman, for Colwell Lead Co. 

Before Goff and Pritchabd, Circuit Judges, and Boss, 
District Judge. 

Boss, District Judge. 

The United States brings this suit. It will be called the 
government. Its petition is filed under the fourth section of 
the Sherman Anti-Trust Act. It clmrges that the defendants 
have violated the first and second sections of that act It 
says that they have conspired to restrain interstate trade in 
sanitary enameled iron ware, and have attempted to mo- 
nopolize such trade therein. All the defendants are con- 
cerned in making and selling that ware. It is made of cast 
iron. It is coated with enamel. It has the appearance of 
being porcelain lined. Bath-tubs, lavatories, closet-bowls, 
and tanks, sinks, and urinals are among the more important 
articles made of it. It will be referred to as the ware. 

There are 50 defendants. Sixteen are corporations. They 
will be called the corporate defendants. Thirty-four are in- 
dividuals. They are styled individual defendants. One of 
(liem is Edwin L. Wayman. With him each of the corporate 
defendants made an agreement. These agreements the gov- 
ernment says restrain trade in the ware, and attempt to mo- 
nopolize it. The other 83 individual defendants are officers 
of the corporate defendants. The government charges that . 
tirey eadi were among the persons who knowingly caused the 
c6rp<vate defendants to do that of which it complains. 
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These 16 agreonoits were, with exceptions to be mentioned, 
identical in their language. At least 16 of the 16 corporate 
defendants had directly or indirectly taken part in drafting 
the common form. They were executed by nearly all the 
corporate defendants on the same day and at the same place. 
No defendant entered into the agreement without knowing 
that at least 13 of the other corporate defendants had exe- 
cuted it, or intended so to do. Without this knowledge no 
one of them would have become a party to it. Each of these 
agreements is in the form of a license granted by Wayman 
accepted by a corporate defendant The patents under which 
the licenses purported to be granted were first put into Way- 
man’s name two days before most of the agreements were 
executed. The terms of the agreements had ben definitely 
settled at least two weeks earlier. There were three patents. 
They all were for automatic dredgers. A dredger is a tool 
used in the enameling step of making the ware. The licenses 
were granted for a period of two years, beginning June 1, 
1910. Each licensee promised on the 5th day of each month 
to pay $5 a day for each furnace used by it for the making 
of the ware during the preceding month. Wayman [176] 
undertook that he would three months later pay back $4 out 
of every $6. This undertaking was conditioned upon the li- 
censee having in the meantime done all he had agreed to do. 
There are about 25 working days a month. Waynmn on 
the 6th of every month, therefore, received $125 for each 
furnace continuously operated during the preceding month 
by any one of his licensees. One hundred dollars of this he 
was eventually to pay back. This repayment was not to be 
made until three months had gone by. After the first four 
months, he would always have in his hands $300 of his li- 
censees’ money for every furnace of theirs in steady use. 
As it actually turned out, he usually held between $40,000 
and $60,000 belonging to them. This money was in the na- 
ture of cash bail. Each corporate defmidant in this manner 
gave security that he would keep his bargain, or be good, as 
one of the licmisees expressed it. Each corporate defendant 
promised to do three things-: (1) It would not sell any 
** seconds ” or ^ Bs ” of any of the ware except bath-tubs. 
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It apparently reserved the right to market what the trade 
calls non-guaranteed ’’ bath-tubs. (2) It would not sell any 
ware to any jobber who did not sign the jobbers’ resale agree- 
ment to be presently described. (3) It would not sell any- 
body any ware at a lower price or upon more attractive terms 
than those named in the agreement or in a schedule attached 
to it. This schedule named standard prices for each article 
of the ware and for each size, shape, and grade of that article. 
All the corporate defendants promised that they would not 
sell some articles below the scheduled price. Some of them 
undertook not to sell any articles below these prices. Some 
of the corporate defendants had not the established reputa- 
tion of others, or they had not as efficient a selling force. 
They would not take licenses unless they Wei’s allowed to sell 
some articles at a little lower price than those quoted by their 
stronger rivals. After much negotiation, it was settled by a 
committee of the corporate defendants that some of them 
should be allowed to sell some articles at a discount of 
in some instances, of 5 per cent in others, from the scheduled 
prices. The permission to give this discount, granted to 
some of the corporate defendants and not to others, was the 
only respect in which there was any difference among any of 
the agreements as executed. The negotiation as to which 
of the corporate defendants should be allowed by the others 
to give these preferential prices to their customers and how 
great the permitted discount should bo was finished before 
any of the agreements were executed and before any of the 
patents had been put in Wayman’s name. The re-sale agree- 
ment which the jobber in the ware was required to sign 
bound him in two respects: (1) He could not buy any ware 
from any one other than the corporate defendant. (2) He 
could not sell ware to anybody at a lower price or on more 
attractive terms than those named in the re-sale price lists. 

The principles upon which these re-sale prices were to be 
worked out in detail had been agreed upon between Way- 
man and a committee chosen by nearly all of the corpo- 
rate defendants. This agreement was reached before any 
licenses were accepted, and before any of the patents 
had become Wayman’s. The licenses provided that no 
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dianges in the sale or re-sale prices could be made frithontthe 
consent of Wayman and the majority of a committee elected 
by the corporate defendants. The agreements restricted 
in a number of ways the freedcun of both the corporate 
defendants who made the ware and the jobbers 
sold it to the plumbers. An article of the ware must always 
be billed s^arately from other goods sold at the same time 
to the same person. Many articles could not be shipped un- 
crated. No allowance could be made for a returned crate 
and so on. There were jobbers to whom these rules or some 
of them were distasteful. Dealers were forced to change 
their methods of doing business whidi they had followed 
for years to the mutual satisfaction of themselTes and their 
customers. These requirements had a purpose. Competition 
in price cannot be altogether shut off unless everybody is 
made in some respects to do business in precisely the same 
way as everybody else. Each jobber, like each maker, was 
called on to give cash security that he would carry out his 
bargain. He had to pay 5 per cent more for the ware than 
the maker expected to get out of it. If he had not cut prices 
and had not bought ware from any one other than the cor- 
porate defendants at the end of the calendar year, he was en- 
titled to receive a rebate of 5 per cent on the amoimt paid 
by him during the year. If his purchases from all the cor- 
porate defendants combined had amounted to as much as 
$80,000, his rebate was to be at the rate of 10 per cent. Ap- 
plications for rebates were to be made to Wayman. When 
he approved them, they were paid by the corporate defend- 
ant or defendants which had sold the applicant the ware. 
Nearly 400 jobbers signed these agreements. They consti- 
tuted more than four-fifths of all the jobbers in the country. 
The consumption of the ware is large. Wayman doubtfully 
estimated the annual value of the national output of it at 
$14,000,000. It is hardly less than $10,000,000. It may be 
much mora Upwards of 80 per cent of the jobbers took 
licenses. They probably handled at least $0 per cent of the 
product; that is, their total yearly purchases from the cor> 
porate defendants must have footed up about $8,000,000. A 
r^te of 5 per cent on $8/X)0,000 amounts to $400,000 of 10 
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per cent to $800,000. Towards the dose of eyeiy calendar 
year the corporate defendants would among them hold in 
the neighborhood of half a million of the jobbers* mon^. 
Moreover, the agreements told the jobbers in plain words 
that, if they cut prices or bought ware from anybody other 
than the corpprate defendants, none of the latter would sell 
them again. There were jobbers who did not like some of 
the new rules. Some of them thought their money would be 
more useful in their own bank account than in that of the 
corporate defendants. A little less than one-fifth of them 
refused to sign the agreements. 

On the other hand, there was from the jobbers’ standpoint 
much that was attractive in the scheme as a whole. Compe- 
tition had been fierce. It had not always been either wise 
or honest. A badly made article may look well enough to 
deceive the average householder. Many such had been put 
on the market. When the defects were speedily discovered, 
the jobber might have to take back the article. The cost 
of doing so ate up the profit on a number of like artides 
which were not returned. There was little profit in handling 
the ware. If every dealer signed the agreement, none of 
them could gain by taking from the makers and putting off 
on the public any ware except bath-tubs, not standard of its 
kind. The lowest price the mak[177]ers could take would 
buy a good artide. No one would have a “ second ” if for the 
same money he could get a standard. Moreover, while non- 
guaranteed bath-tubs could be sold, the price below which 
they could not be sold was fixed. The jobbers would there- 
fore insist on getting the best of that not very good grade. 
With the worst made artides taken out of the market, fric- 
tion with customers would be lessened. The reputation of 
the ware would be raised. Every jobber would know tiiat 
he was buying and selling on the same terms as his compet- 
itors. He could tell to the fraction of a cent what his gross 
profit on every artide sold by him would be. He could 
regulate accordingly his expenditures for handling and ad- 
vertidng it If he did not take a license, he took large 
chances. No one of the corporate defendants would sell to 
him. 

96825°— vox. 4—17 29 
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Of 250 furnaces in the country the defendants owned 195, 
or 78 per cent. In drawing building specifications architects 
frequently called for ware made by a particular manufac- 
turer. A jobber who could not furnish a plumber with what 
he wanted for a large job was likely to lose his custom alto- 
gether. May, 1910, must have been a trying time for jobbers 
with a stubborn liking for independence, and a taste for 
managing their own business in their own way. As already 
stated, in the end four out of every five of the jobbers signed 
up. Many of them did so willingly and even enthusiasti- 
cally. It is probable that the large majority of them wel- 
comed the chance of doing so. Their associations had been 
urging the manufacturers to put in force a re-sale arrange- 
ment. A number of them have testified that they wanted 
it While it lasted, they say they found it pleasant and 
profitable. In consequence of these proceedings and of other 
aption taken by the government, the corporate defendants 
on January 1, 1911, suspended so much of the agreements 
as fixed original and re-sale prices. Many of the jobbers re- 
gret the suspension. 

With whatever of enthusiasm, with whatever of reluctance, 
the makers of nearly four-fifths of the ware and more than 
four out of every five dealers in it became parties to the 
combination. The corporate defendants, and many, if not 
most, of the jobbers, were engaged in interstate commerce in 
the ware. Such commerce was directly restrained by the 
agreements. The makers who became parties to them could 
no longer sell the jobbers who did not. The jobbers who 
did could no longer buy from the makers who did not. The 
defendants did their best to get all the makers of importance 
and all the dealers to become parties to the scheme. If they 
had succeeded, Wayman and a committee of the corporate 
defendants would for two years from June 1, 1910, have 
been able to say that no man anywhere in the United States 
should buy a bath-tub or any other article of the ware at a 
lower price than it might have suited them to fix. If the 
trade would then have been monopolized, the defendants at* 
tempted to monopolize it. 

The important questions in the case are two: (1) Would 
such a combination as was attemped, and in large part 



VNUBD 8XAXX8 V. aXAKSABft BASmBY MYO. 00 . 408 
Oplolon of the Court 

. brought about, have violated the Sherman Act, had patents 
on automatic dredgers played [178] no part in it? (2) If 
it would, did the part played by those patents make lawful 
what otherwise would have been forbidden? 

The defendants argue that not every agreement to fix and 
maintain prices in interstate commerce violate the Sherman 
Act. They say that eyes illumined by the light of reason 
will see that what the defendants did was from the stand- 
point of the public interests good, and not evil. They con- 
tend that the jobbers were making little profit on the ware. 
It was troublesome and costly to handle. “ Seconds ” were 
on the market. The ware was getting a bad reputation. If 
the defendants had not done what they did, there would soon 
have been no trade either to restrain or to monopolize. There 
is little in the record to support this contention. Such, an 
apprehension is vaguely expressed by some witnesses. If 
there had been marked falling off in the sale of the ware, 
the defendants know it. They could have shown it by defi- 
nite and precise figures. They made no attempt to do so. 
If there was any such danger, it was very remote, far too 
remote to justify the defendants in doing anytlung which 
except for it would have been unlawful. That tliere was any 
real danger at all is not shown. According to the defendants, 
the public gained by what was done even upon the assump- 
tion that, if it had been left undone, the trade would have 
continued in undiminislied volume. The ult imate purchaser 
of the ware seldom knows whether he gets a well-made ar- 
ticle. To his eyes it may look well. He may think that it 
will for years be useful, sightly, and sanitary. In a few 
months he may find that it is wearing badly, and has become 
unsightly. He may have reason to fear that to .some extent 
it has become dangerous to the health of himself and his 
family. He suffers from the greed of the maker, the job- 
ber, or the plumber, or of two or all of them. He will be 
in no danger from that greed when no one of them can any 
limger make any money by selling him a bad article for the 
price of a good. Human nature being what it is, no other 
effective protection can be given him. If the so-called “ sec- 
onds” and “ Bs” are put upon the market at all, most of 
thfttn will in the end be bought by people who do not know 
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what thei^ are bnjing. It is useless, according to this aign- 
ment, to call the makers together and ask them to stop sell- 
ing such goods. Besolutions pledging all the manufacturers 
to stop making and selling them, it is true, may be easily 
passed. Thqr will be adopted with enthusiasm or with 
solemnity according to the mood of the moment, but always 
with absolute unanimity. Like so many other gentlemen^ 
agreements, they will be straightway broken. 

If an enforceable bargain can be made that no goods ^all 
be sold below a certain fixed price, which will yield a reason- 
able profit on a first-class article, jobbers and plumbers can 
be depended upon not to pay tlmt price for an inferior 
article. The defendants say that in no other way can sec- 
onds be taken off the market and kept off. They point to 
what happened after January 1, 1911, when the price-fixing 
provisions of the agreement were suspended. The prohibi- 
tions against selling “ Bs ” and “ seconds ” were still in full 
force. Nevertheless the defendants’ witnesses say that the 
market was at once flooded with low-grade ware. Mu<di of it 
came from some of the corporate def[179]endants. It may 
bo better for the public to pay a higher price for bettm* ware. 
Most individuals find that it is usually cheaper in the end. 

Still, two questions remain; (1) Does the law permit the 
additional price which the public is to pay to be fixed by a 
combination of dealers even if the latter do so, because they 
cannot in any other way keep some of their own number 
from selling bad ware for good? (2) Has the experience of 
mankind led them to believe that .to permit all the makers 
and dealers in articles of common use to combine to fix the 
prices and terms below which those goods may not be sold 
will tend in the long run to improve the quality of the goods? 

The second question is not for the courts. The learned 
counsel for the defendants say that the first need not be an- 
swered in this case. They claim that prices were not raised 
by the defendants. They assert that the evidence shows that 
they were in fact lowered. The contention rests on a state- 
ment of Wayman. He says that the prices as fixed were in- 
tended to be on an average about 5 per cent bdow titoee 
named in the last previously publi^ed price list of the de- 
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fendant, the Standard Sanitary Manufacturing Company. 
The counsel for the defendants in supposing that Wayman 
meant that he reduced the then actually prevailing prices 
have misapprehended the market conditions. They assume 
that the Standard and the other corporate defendants were 
in fact getting the prices set forth in their catalogue. The 
record shows that they were not. Whether they ever had 
does not appear. They certainly had not during any of the 
period as to which the record speaks. If in the winter and 
spring of 1910 those prices had prevailed, there would have 
bemi no agreements and consequently no case. The agree- 
ments as made became fully operative June 4, 1910. No wit- 
ness says that the published list prices had for many months 
been generally paid. The evidence is overwhelming that 
they had not 

On August 4, 1909, Wayman became commissioner or 
actuary of a newly organized or reorganized Sanitary 
Enamded Ware Association. All the corporate defendant^ 
except the Kerner Manufacturing Company, belonged to it 
Four other makers of the ware were members of it. These 
four refused to enter into the price agreements. Conse- 
quently they did not take licenses from Wayman. One of bis 
duties as commissioner of the association appears to have been 
to do what he could by argument and expostulation to pre- 
vent price cutting among its members. To this end he wrote 
many letters. In one of them he speaks of cuts from 2^ to 6 
per cent below the published prices as the normal and usual 
thing. He takes them for granted. They are not cause for 
complaint What worries him is the cuts of 20 per cent 
whidi he says were then being made. In March, 1910, the 
terms of the agreements executed two months later were be- 
ing worked out by correspondence and conferences among the 
defendants. In that month Commissioner Wayman urged 
the members of the association to stop quoting what he called 
the “ ridiculous ” prices which had recently been made. The 
Standard Sanitary Manufacturing Company, whose puh* 
lished price lists defendants’ counsel suppose show the actual 
market prices, appears to have had a regularly organized 
system [180] of rebates. When the agreements now in 
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oontroyersy went into effect, the Standard notified its cos- 
tomers that their special rebates would be withdrawn. They 
were told, however, that checks would be sent them for what- 
ever rebates were then due. The correspondence between the 
Standard and another of its customers shows that he had been 
buying at the supposed ” car load limit price less a confi- 
dential 7^ per cent discount. Whether the supposed ” car 
load limit price was the published price or a generally under- 
stood discount below it does not appear. 

The record contains many letters written by jobbers to some 
one or the other of the corporate defendants asking that 
orders alleged to have been sent in before J une 4, 1910, should 
be filled at the old prices. Sometimes their requests were 
granted. They were grateful. Sometimes they were told 
that their order had not come to hand before June 4. If 
filled, it must be at the new prices. A long correspondence 
usually followed. The jobber tried hard to get the ware at 
the old price. Many letters passed between one Sullwold and 
the defendant Ahrens. Ahrens is president of the Standard. 
Sullwold is head of a Minneapolis jobbing house. He did 
not like the new scheme. Ahrens tried to get him to come 
into it. They wrote each other at great length. They go into 
many details. Whenever one thinks he can make a point on 
the other, he does so. Sullwold repeatedly says that the ware 
will cost the jobbers more. Ahrens does not deny. Both 
take it for granted. Wayman testifies that to stop “ ruinous 
competition ” was one of the purposes of the agreements. 

The J. M. Kohler Sons Company of Sheboygan, Wis., was 
a member of the Sanitary Enameled Ware Association. 
Wayman and a number of the defendants worked hard to 
get it to take a license. It would not. It claimed that the 
scheme was a price agreement, pure and simple. It said that 
price agreements were forbidden by the laws of the United 
States and of Wisconsin. One Kroos is connected with it. 
He was a witness for the government. He presented some 
elaborate calculations as to the difference between the prices 
his company had been getting for the ware and the prices 
it would have received under the Wayman plan. As he fig- 
ured it, the latter were in every instance greater. The dif- 
fetenoe ranged from 1 to 45 per cent. Defendants’ counsel 
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say that he did not know what he was talking about Ac- 
cording to them, he did not understand how the price tables 
of the defendants were to be applied. He, however, gave 
the prices of his own company for the various articles prin- 
cipally dealt in by it and the defendants. It would have been 
easy for the latter to show what the true comparison was, if 
it had seemed to them expedient so to do. It is, however, 
not important to determine whether Kroos did or did not fall 
into error. There is in the record a letter to the Standard 
Sanitary Manufacturing Company from one of its custom- 
ers. It was written shortly after the price agreements went 
into effect. In it the writer remarks that, of course, the 
Standard understood that he could not do much with their 
prices so long as Kohler continued to sell at the prices it 
was then making. Quite clearly the new prices were mate- 
rially higher than Kohler’s. The record shows that the 
agreements [181] were intended to raise prices, and that they 
did so. How great the increase was is not shown either in 
percentages or in dollars and cents. To have figured it out 
would have taken much time and money. Very likely no 
one knows how much prices were raised. Each defendant 
knows how much more it took in under the agreements than 
it had obtained before. No one of them had any accurate 
knowledge as to the gain made by any one of its fifteen cor- 
porate co-defendants. Not every one of them would have 
found it easy to tell what the precise percentage of increase 
in the price received by it for each kind of article had been. 
Before the agreements went into effect, there was no fixed 
price. In every large transaction and in many that were not 
large the price actually paid was the outcome of a special 
and usually of a secret bargain. 

Not only did the agreements raise prices — they prevented 
reductions that would otherwise have been made. The 
market conditions in the winter and spring of 1910 were 
such that prices left to themselves would have gone still 
lower. How rapidly the drop would have run into money is 
shown by a statement of the president of the Standard. He 
was trying to get the Kohler Company to take a license. 
He pointed out how good a thing the scheme was f rom^ the 
manufacturer’s standpoint He said, if it did not go through, 
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it would cost the Standard’s stockholders $300,000 in 1910, 
far in that event he would have to reduce prices. The de- 
fendants Bay that prices may be too low for the public good. 
Ciompetition may be carried far enough to hurt everybody 
concerned. It may in the end be the direct cause of monop- 
oly. Under its stress all but the strongest producers may 
go to the wall. The government replies that, if all the 
makers of an article of common use combine to raise and 
maintain prices and to punish any one of their number who 
reduces them, all the evils which to common experience of 
mankind result from monopolies will surely follow. Pos- 
sibly both the defendants and the government speak truly. 
It may be that one of the great problems of the day is to 
find some way of protecting the general public against mo- 
nopolistic combinations without compelling business men to 
subject themselves and their capital to all the perils of un- 
restrained competition. To find its solution would appear 
to be the business of the statesman. The defendants say the 
courts may give it In their opinion makers and dealers may 
combine to raise prices without violating the Sherman Ac^ 
provided that the prices fixed by their agreement are not 
unreasonably high. 

In each particular case upon the evidence submitted the 
courts must say whether Uie prices asked arc or are not rea- 
sonable. It would not be an ea.<^ task. Some standard of 
reasonableness would have to be worked out. The factors to 
be taken into account would be numerous and complex. The 
labor and expense of finding out what all the relevant facts 
were would be enormous. After all was done and said, the 
margin of doubt would usually remain large. If the dealers 
were bound to show afiirmatively that their prices were rea- 
sonable, the government would usually win. If the govern- 
ment had to show that they were unreasonably high, it 
would ordinarily lose. In this case the defendants assume 
that the burden of proof as to the unreasonableness [188] of 
thrir prices is on the government They say, and say truly, 
that the government has neither shown nor attempted to show 
that the schedule prices were unreasonable, llie govern- 
ment replies every agreement to fix prices and to force or 
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bribe makers or driers to maintain them is illegal. In its 
view there are no circumstances in this case which take it 
out of the general rule. The presumption of law is that 
the prices which have been made by the free and untram- 
meled trafficking of the market place are the reasonable 
prices. Any one who interferes with the natural action and 
interaction of this bargaining assumes the burden of riiow- 
ing that what he did was fair and reasonable. If such a 
burden rests on the defendants, it has not been sustained. 
They had not shown what capital they have invested in the 
business. They have not told what net profit, if any, they 
earned under the old prices. 

These opposing contentions raise questions of great mo- 
ment and of exceeding difficulty. To answer them wisely 
may require going to the very roots of our conceptions of 
what the relation of the state to the industrial life of its 
people should be. Every one has the right to discuss them. 
Il may be a duty to do so at all reasonable times and in all 
proper places. This opinion is not a proper place for such 
a discussion. Some men believe that price agreements should 
be sustained by the courts, unless they are shown to be 
against the public interest. Others hold that they may be 
permitted only when it is affirmatively shown that they pro- 
mote toe public interest. Still others say that a price agree- 
ment pure and simple is always illegal. Tliat the Supreme 
Court has declared the last of the above-stated contentions 
to be the law is conclusive here. Only a few months ago it 
said: 

“Agreements or combinations between dealers, having for their sole 
purpose the destruction of competition and the fixing of prices, are 
Injurions to the public interest and void.” Dr. Miles Medical Oo, v. 
John D. Pat* d Bone Co., 730 U. S. 408, SI Sup. Ct 384, 66 U Ed. 610. 

[2] At toe moment we are considering only one question, 
Would toe agreements have violated the Sherman Act had 
toe dredger patents had no part in themf They destroyed 
competition. They fixed prices. For that purpose they were' 
made. Thqr had no other. Defendants say that to fix prices 
and to destroy competititHi would have b^n to their profit 
and to the public good. They may not break the law benrase 
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thqr think that it will be .well to do so. In view of the 
character of the parties, the necessary effect of the agree- 
ments was clearly to restrain trade within the purview of 
the statute. In such case they cannot be taken out of the 
category of the unlawful by general reasoning as to their 
expediency or non-expediency or the wisdom or want of wis- 
dom of the statute whidi prohibited their being made. 
When the nature and character of the contracts create a con- 
clusive presumption bringing them within the statute, such 
a result is not to be disregarded by the courts by a substitu- 
tion of a judicial appreciation of what the law ought to be 
for the plain judicial duty of enforcing the law as it is. 
Standard Oil Go. v. United States^ 221 U. S. 65, 31 Sup. Ct. 
502, 55 L. Ed. 619. 

[188] It follows from what has been said that, unless 
protected by the terms or the policy of the patent laws, the 
agreements violate the Sherman Act. 

[3] 2. Did tihe part played by the patents make lawful 
what was otherwise forbidden? The ware is made of cast 
iron. After it has been shaped, it is enameled. Enameling 
involves two distinct processes. In each there are several 
steps. The ware is first given what is called the “slush” 
coat. This is enamel applied in liquid form. It is burnt on 
the base by the application of intense heat. The article is 
placed in a furdace. It is raised to a red heat, say 1,500 de- 
grees Fahrenheit or upwards. It is taken from the furnace. 
While it still glows, powdered enamel is sprinkled upon it. 
It is put back in the furnace. It is again heated. When it 
is taken out, it usually is again sprinkled with the powder. 
If so, it is again reheated to fuse the enamel upon its surface. 
Hiis process may be repeated indefinitely. Ordinarily two 
coats of the powder suffice. When the last has been burnt on, 
the ware is allowed to cool. It is ready for finishing, inspec- 
tion, cleaning, shipment, and sale. 

The patents spoken of in this case are for automatic 
dredgers. A dredger is used to sprinkle the powdered enamel 
on the ware. It serves no other purpose. It is not used in 
making the iron, or the ware out of tihe inm, or the liquid, or 
the powdered enamd, nor in the construction, the heating, or 
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operation of the furnace, nor in taking the weighty and red* 
hot metal out of the furnace and putting it back. In the 
doing of these things many compositions of matter, machines, 
tools, appliances, and processes are employed. Upon the well 
doing of every one of them the usefulness, the attractiveness, 
and the duraMlity of the ware depend. T^ether any one of 
them shall be well or ill, cheaply or expensively done, turns 
in greater or less degree upon the fitness and adaptability of 
the compositions, machines, tools, appliances, and processes 
used. Any patentable improvement in any one of them 
would bear the same relation to the ware as is borne by the 
automatic dredgers. There might be differences of degree in 
either direction. In legal theory no distinction would be 
possible. From this point of view further inquiry into the 
precise degree of usefulness of the automatic dredger in the 
sprinkling step of the enameling process of making the ware 
might be omitted. 

The question of law will be, in any event, whether the 
owner of a patent on one of many tools used in the making 
of a particular kind of unpatented ware may lawfully make 
such agreements with reference to it as those in the record. 
This case is, however, one of importance. In certain respects 
it is suggested that it is one of the first impressions. It will 
be well, therefore, to understand how the enameler would 
like to sprinkle the powder, and to what extent and in what 
way the automatic dredger helps him to do it as he would. 
He wants to use little powder. It is more or less costly. 
The thinner the enamel coat, the better the ware looks and 
lasts. The whole surface of the article must be covered; 
otherwise it will be almost or altogether useless. The more 
uniform the coat of enamel is, the more sightly and durable 
it will be. If little powder is to fully cover the [184] entire 
surface, it must be applied in a finely divided form. Every 
portion of the surface must receive as nearly as may be pre* 
dsely the same amount of powder as any other portion of 
like extent. The sprinkling must therefore be done with- 
great evenness and regularity. It must be done quickly. 
Hie powder will not attach itself firmly to the base, unless 
fused upon it. If every minute portion of the surface is to 
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be coTNred, tbe powd«r must melt and run in liquid fotm 
the moment it touches the article. The sprinkling must con- 
sequently be ’done and finished while the iron remains hot 
oxou^ to liquify the enamel the instant the latter touches 
the former. For this purpose a minimum temperature of 
14100 degrees Fahrenheit is required. It is true that, if 
time does not suffice to sprinkle the powder over the entire 
surface, the artide may be returned to the furnace and re- 
heated. When taken out again, the uncovered portion may 
be sprinkled. A coat applied in installments does not usu- 
ally look well to an expert eye. It is costly. So to put it 
on takes more time and more fuel. The manufacturer likes 
the processes used in his factory to be of a kind easy for 
the workman to learn and to practice. Labor then costs less 
both in money and worry. 

Tl^en makers of enameled ware first wanted to sprinkle 
powder on iron, they set about doing it in the way in which 
men had for countless centuries been wont to sprinkle powder 
for other purposes. They took an ordinary sieve, dredge, or 
sifter. It was not unlike in size and shape that with which 
housewives had for time out of mind sifted flour or meal. 
The enameler, it was true, could not handle his sifter as his 
wife handled hers. He could not stand beside the surface he 
was to cover, and with both hands shake the dredge over it. 
He could not because that surface was part of a mass of red- 
hot iron. He must stand back from it Accordingly a handle 
was pot on the dredger. He could not shake it as his wife 
shook hers. Her only object was to reduce the meal to a fine 
powder. It made no difference whether more of it fell upon 
one portion of her board or pan than on another. He must 
sprinkle his powder uniformly. He could not force it 
throu^ the meshes by moving the whole dredger and its con- 
tents more or less briskly back and fro. He most move it 
regularly and in one direction. It was not desirable to let it 
ccnne back on its own tracks. The enameler shook his sieve 
tapping upon the handle with a piece of iron. This tap- 
ping occupied one of his hands. He had to support and 
guide the dredger with the other. He had a disagreeable 
choice to make. If he used a dredge with a short handle, he 
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had to stand very near large articles of glowing iron. If he 
lengthened the handle, the weight of the dredger and its con- 
tents, at the end of so long a lever became too great for his 
strength. What he in fact at first did was to use a dredger 
with a handle three or four feet long. This brought him 
very close to the red-hot metal. To partially protect him- 
self from the heat he wore asbestos masks, gauntlets, and 
breast-plates. Even so he had an uncomfortable job. The 
heat was always disagreeable. At times it must have been 
trying. Supporting the dredger with six to eight pounds of 
powder in it, and moving it steadily, firmly, and accurately 
over the surface, was hard work. [185] Continuously tap- 
ping with the other hand was racking to the muscles and 
nerves, although the force required to give a single tap was 
doubtless trifling. Not every man was physically able to 
handle a dredger under such conditions. Few men could 
have handled it for more than a few minutes at a time. They 
did not have to. Bath-tubs are the largest articles usually 
made. Defendants’ witnesses say that, when the short han- 
dled dredger was used, it took on an average about four min- 
utes to cover a bath-tub with the powder. The same witnesses 
tell us that an expert enameler could enamel some 11 tubs in a 
working day of ten hours. Each tub ordinarily was given two 
coats of the powdered enamel. An enameler, therefore, in ten 
hours went twice over each of 11 tubs; that is, he sprinkled 
22 coats in all. It took him 22 times four minutes to do it, 
or eighty-eight minutes in the aggregate. In the ordinary 
course of his work he handled the dredger for four minutes. 
He did some^ing else for 23, then took another four-minute 
turn with the dredger, and so on throughout the day. It 
may be that defendants’ witnesses have underestimated the 
number of tubs formerly enameled by a good workman in a 
single day. Even so, the enameler used the dredger for short 
intervals only. There were relatively long intermissions 
when he did not. If it had been otherwise, the incidents re- 
lated as to the exhaustion and almost collapse of the work- 
men could have been common and typical, instead of being 
occasional and altogether exceptional, as they doubtless were. 
Had they been ordinary occtirrences, the industry could 
scarcely l^ve been carried on. 
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Whether they were or were not frequent is now immate- 
rial. Before the first automatic dredger was invented, it 
had ceased to be necessary for the enameler to stand close 
to the glowing metal or to- support the weight of the dredger 
and its contents. It had occurred to some one that the han- 
dle might be supported from the ceiling. It could easily 
bo balanced by a counterweight The length of the handle 
was no longer limited by the physical strength of the work- 
man. It was made 7 or 8 feet long. The asbestos armor 
was discarded, except upon the arm and hand most exposed. 
The enameler had no great weight to support. One arm 
could be devoted solely to guiding the dredger. The other 
was still necessarily occupied in keeping up a continuous 
tapping. This form of dredger had come generally, if not 
universally, into use before the invention of the pneumatic 
dredger some twelve or thirteen years ago. In essence the 
patented dredgers differ from the unpatented in one respect 
only. In the former the tapping is done by machinery. 
In their predecessors it was done by hand. The handle of 
the patented dredger is made of hollow metal. In it a 
plunger is fitted. By compressed air or by electricity the 
plunger is made to keep up a continuous and perfectly steady 
and uniform tapping. The workman by the pressure of his 
thumb may at his will increase or decrease the frequency of 
these tappings, or he may stop them altogether. The auto- 
matic dredgers were supported in the same way as the un- 
patented long-handled dredger had been. The enameler 
who works with one can use both hands to guide the dredger. 
He has nothing else to do. His work is much sjmplified, end 
made far easier and more agreeable. The use oi both [186] 
hands gives him a better and a surer control over the motion 
of the dredger. There is less danger of his putting too much 
powder in one place and too little in another. Personally 
he is much more comfortable. He can work faster. At the 
same time he no longer feels rushed or driven. He knows 
now that he can put one coat on before the metal cools. Be- 
fore he was not always, perhaps not usually, sure that he 
could. As a rule his work is now better done. 

The patented dredger was useful in other ways. It could 
be fitted with a finer mesh. It puts the powder mi the metal 
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.in B more' finely divided form. This, as has been already 
pointed out, is an advantage. So long as the tapping iras 
done by hand, the blows upon the handle would not always 
be hard enough to force the powder through a me^ as fine 
as that which may now be used. The powder falls from an 
automatically tapped dredge with a regularity and uni- 
formity greater than that which can be given to it by the 
average workman. The use of the patented dredgers may 
or may not save enameling powder. There is testimony both 
ways. With such dredgers more work can be done in the 
same time. Other things being equal, it is probable that 
ware, in the enameling of which they have been used, will on 
the average be somewhat better enameled than it would have 
been had hand dredgers been employed. 

The record does not enable ns to tell in either absolute or 
relative figures or percentages how great is the saving of time 
or the bettering of quality. The same number of men in 
the same time now usually turn out more work than they 
formerly did. In the attainment of this end the patented 
dredger helps. Other things contribute. Some, but not all, 
of these other improvements can be used to greater advan- 
tage in connection with the automatic than with the hand 
dredges. How much the use of the patented dredges im- 
proves the quality is still harder to figure out. Some men 
with fine tools cannot do as good work as other men with 
poor. The defendants’ evidence seems to show that the per- 
centage of ware of high quality turned out depends much 
more largely upon shop management and efficiency than it 
does upon the use of one form of dredger rather than an- 
other. One of the defendants’ witnesses says that with the 
hand dredge his shop made 95 per cent of second and only 
5 per cent of first class goods. With the automatic dredger 
he gets 25 per cent of seconds and 75 per cent of firsts. This 
is definite enough. Another witness for the same side, but 
whose experience has been had in another factory, says that 
with the old hand dredge he made only 5 per cent of sec- 
onds. By the use of the automatic dredger he has brought ' 
that proportion down to 1 per cent. If each of these wit- 
nesses is even approximately accurate, it follows that one of 
them with an automatic dredger made five times as large a 
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proportion of inferior goods as did the other when usii^ a 
hand dredger. 

All that can be safely said is that the automatic dredgers 
are useful tools. By their use, all other things being eqnal, 
ware can be made more cheaply and on the whole of a some- 
what better average quality. No one claims that he can tell 
by inspection of a completed article whether the enameling 
powder was sprinkled upon it with a hand or [1871 an auto^ 
matic dredger. Some of the witnesses think that, if they were 
shown two considerable lots of the ware in the enameling 
of one of which one kind of dredger had been exclusively 
used and in that of the other another kind, they could say 
upon which the powder had been shaken from a hand 
dredger, and upon which from an automatic dredger. It 
does not appear that the experiment ever has been tried. It 
is quite probable, nevertheless, that the distinction could fre- 
quently be made with reasonable accuracy, provided that the 
two lots had both been made in the same shop by the same 
men and under otherwise like conditions, except as to the 
dredger used. The difference of results attained in differ- 
ent shops as shown by the record, and the further fact that, 
as soon as the operation of the price restrictions was sus- 
pended, some of the defendants, although using the auto- 
matic dredger exclusively, put large quantities of seconds 
on the market, seem to show that it is unlikely that any one 
could tell upon which of two lots of the ware made in differ- 
ent shops or in the same shop under different conditions the 
hand dredger had been used and upon which the automatic. 

It follows that there is no respect in which every tub in 
the enameling of which an automatic dredger has been used 
differs from every tub in the enameling of which the hand 
dredger has been employed. Whether the ware shall be well 
or ill made, whether it shall be durable or the reverse, whether 
it shall be sightly or unsightly, depends upon many circum- 
stances of which the kind of dredger used to sprinkle the 
powder is only one, and probably not the most important. 
Much turns on the composition of the enamel. Each f^- 
tory makes it according to its own formula, which it tries to 
keep secret. Perhaps none of the powders in use give com- 
plete satisfaction. Experiments for their bettering are con- 
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tinually being made. How controlling a part the composi- 
tion of the powder plays is shown by the account given by 
one of defendants’ witnesses of the disastrous results upon 
the ware of an experimental change in the powder made since 
the first of the present year by one factory. The liquid 
enamel or slush coat must be properly made and fittingly ap- 
plied. The furnaces must be adapted to the work to be done 
by them. The appliances for putting the ware into the fur- 
nace and for taking it out again must be constructed, so that 
with little consumption of time and labor the work will be 
done without damaging the delicate enamel not yet firmly 
fused upon its base. The castings must be well made and of 
the right kind of metal. It is quite possible that a new 
tool, appliance, or process may be invented for the better 
doing of any one of them. Its lise may improve the aver- 
age quality or cheapen the average cost of the ware, or both. 
Every such an inventor, if he obtained a patent for his in- 
vention, would be as much entitled as Wayman to say at what 
price and upon what terms men might deal in the finished 
article in some stage of the making of whidi his invention 
had been used. 

Defendants say that while it is true that the automatics 
dredger is a mere tool, used in only one operation of a num- 
ber required for the making of the ware, and while it is con- 
ceded that merchantable ware can be made without its use, 
still the advantages of using it are so [ 188 ] great that as a 
commercial proposition the ware cannot be made without it. 
It is unnecessary to consider vrhat legal consequences, if any, 
would follow if the record sustained this claim. It does not. 
It is true certain witnesses say that in their judgment the au- 
tomatic dredgers have become necessities for the manufac- 
ture of the ware for commercial purposes. The record con- 
clusively demonstrates that they are mistaken. Such con- 
cerns as the J. M. Kohler Sons Company and the Iron City 
Sanitary Manufacturing Company have no rights under any 
of the patents. There is no evidence of their having in- 
fringed them. They make and sell the ware in large quan- 
tities in competition with the licensed manufacturers. More- 
over, if the experience of the cohcems which had the right 
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to tiae tile petented dredger had oonvinoed tiinn that the 
ware could not without their use be made good enoiig^ and 
cheap enough to be sold in competition with than, it is not 
ccmouvahle that they tiiould have gone to all the trouble 
th^ did to induce those two concerns to take licenses. Ac- 
cording to tile defendants’ present theory, tiie refusal to do 
so was tantamount to commercial suicide. If factories with- 
out licenses could not make ware which could be sold in com- 
petition with that made by those who had licenses, the fewer 
who had licenses the better for those who had. 

The ware is absolutely unpatented. Any one may sell it 
as freely as he may a loaf of bread. No one can tell by look- 
ing at a bath-tub whetiier enameled powdor has been sprin- 
kled upon it by a patent dredger any more than any one who 
eats a loaf of bread can tell whether it has been baked in 
an oven with a patented grate, or who lights a kerosene lamp 
can tell whether in the process of refining a patented tool 
has been used, or by taking a pinch of snuff can be sure that 
there was or not a patented mill used in grinding the tobacco. 

If agreements in this case are not violations of the Sher- 
man Act, similar agreements among all the bakers of bread, 
the refiners of petroleum, the grinders of snuff will be legal, 
provided that somewhere in the process of making the bread, 
refining the petroleum, or grinding the snuff a patented tool 
has been used. The issue is important. It cuts deep. The 
record squarely presents it. It must be passed upon. The 
defendants say they have broken no law, even if all that has 
thus far been said herein be true. They rely upon what they 
understand to have been decided by the Circuit Court of 
Appeals of the Seventh Circuit in the case of Rubber Tire 
Whed Co. V. Mikoaukee R. W. Co., 154 Fed. 358, 83 C. C. A. 
336. There the court said that no one can use a patented arti- 
cle without the consent of the patentee. He may fiz his own 
conditions. It adds: 

" Whatever the terms the courts will enforce them provided (mlv 
that the licensee Is not thereby required to violate some law ontslde 
(if the patent laws, like the doing of murder or arson.” 

The defendants ask: **Ts not the legal title to the dredgw 
patents . in Wayman ! ” ** May any use the aut(»iatic die^* 
ers without his consent? ” ^ May he not make what terms he 
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will for his license to use tiiemf ” “Will not the courts 
enforce those terms, provided they dp not call for the viola- 
tion of some law outside the patent law, like murder or 
arson! ” “ Have the defendants ccmunitted murder or arson 
[189] or anything like either! ” Making a price agreement 
differs widely in many fundamental respects from either mur- 
dw or arson. The difference is so profound that it can be 
easier felt than accurately defined. It is not to be found in 
the circumstance that almost all races of men have for count- 
less centuries felt that murder and arson were highly immoral 
acts. It would not be difficult from the text of the criminal 
codes of many different peoples at widely separated periods 
of the world’s history, and from the writings and sayings of 
ethical and religious teachers of divers creeds and races, to 
argue that for some thousands of years the vast majority of 
mankind has felt that it was also immoral to make a combi- 
nation for the purpose of raising the prices of things of gen- 
eral use. At all times there has been a minority of shrewd 
and able m^ who have believed that such combinations were 
merdy the reasonable exercise of superior sagacity and fore- 
sight. There never has been a time when most men, how- 
ever much they disliked price agreements in things they 
bought, but did not scU, were not able to persuade themselves 
that there was nothing wrong in agreeing to keep up the 
prices of things they sold, but did not buy. It is not for us 
to say what the true ethical relation of the monopolist to the 
community in which he lives is. In this country those who 
believe Hiat he is a dangerous wrong-doer have in lawful 
manner written their convicticms upon the statute book. 
The Sherman Act forbids restraint of interstate trade and 
attempts to monopolize it. He who does either may be pun- 
ished, and that, tm, in a way which the Legislature seldom 
directs, unless the thing forbidden is felt by the majority 
of the people to be unethical if not highly immoral. The 
use by the Circuit Court of Appeals of the Seventh Circuit 
of murder and arson as illustrations of breaches of law 
which a patentee had no greater immunity to commit than 
had any other man was accurate, natural, and striking;. At 
a glance, every one could see that a patentee could not law- 
fully require his licensee to commit either. Unfortunately 
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some people have persuaded themselves that those illus- 
trations were intended as limiting the violations of law which 
a patentee could not require to crimes which the ordinary 
man feels to be of the same general type as murder and 
arson. Such, of course, was not the intention of the court. 

A patentee may not require his licensee to sell a patented 
oil which flashes below the minimum temperature prescribed 
by state law. Patterson v. Kentucky^ 97 U. S. 501, 24 L. Ed. 
1115. He may not authorize his licensee to prescribe and sell 
his patented medicine in a state which requires of all who 
write prescriptions that they shall have qualifications not 
possessed by the licensee. Jordan v. Overseers of Dayton^ 4 
Ohio, 295. Selling oil with a low flashing point or prescrib- 
ing patent medicine without having a state license to practice 
medicine would no more strike the average man as akin to 
murder or arson than would a combination to fix prices. In 
one respect they are like murder and arson. They are viola- 
tions of law outside the patent laws. So is a combination in 
restraint of trade. What the court meant was what the court 
said — a patentee cannot require his licensee to violate a law 
outside of the patent law. Murder and arson are out- [ 190 ] 
side the patent law. Every obligation which a patentee at- 
tempts to impose upon his licensee to break any law outside 
of the patent law is in that respect like a requirement to com- 
mit murder or arson. In the nature of things such must be 
the law. A patentee is as much subject to the laws of the 
land as is any other man. From one special application of 
one class of* laws he is exempt. At common law and by 
statute monopolies are unlawful. At common law and by 
statute a man who invented a new and useful thing might be 
given a right which would enable him for a limited time 
effectually to monopolize it. The courts have said that this 
right to monopolize what he invented cannot be taken from a 
patentee by state laws. They say it has not been taken away 
by Congress. All men know that Congress never intended 
when it passed the Sherman Act to change the patent law. 
It did not do so. 

[4] The patentee may, in spite of that law, monopolize 
for the term of his patent the thing which he or his assignor 
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mvented. Neither at common law nor in this country 
statute has he ever had a right to monopolize anything else. 
As to everything not validly claimed in his patent he is as 
other men. If by the common law or the statutes of the 
state or by the enactments of Congress men are forbidden to 
restrain trade or to monopolize it, a patentee may not restrain 
trade or attempt to monopolize it in anything except that 
which is covered by his patent. 

[8] A patent is a grant of a right to exclude all others 
from making, using, or selling the invention covered by it. 
It does not give a right to the patentee to sell indulgences to 
violate the law of the land, be it the Sherman Act or another. 
The right to exclude others is the property of the patentee. 
It is his very own. He may do with it as he will. A very 
rich man may have $100,000,000 of cash. It is his property. 
It is his very own. He may do with it as be will. Neither 
one of them can use his property to bring about a violation 
of law. A patentee who monopolizes his invention breaks no 
law. He who uses his property right to exclude others from 
the making, selling, or using his invention, for the purpose 
and with the effect of making a combination to restrain 
trade in something from which his patent givee him no 
right to exclude others, does break the law. He breaks it pre- 
cisely as the individual defendants in the Standard Oil and 
American Tobacco Companies broke it. They had the same 
right to use their brains, their capital, and their credit as 
they thought best, as he had to use bis right to exclude all 
others from making, using, or s(dling automatic dredgers. 
He was subject to the same limitations as they were. They 
could not lawfully use their brains, their money, and their 
credit to restrain trade in petroleum and tobacco. He can- 
not use his patent rights to restrain trade in unpatented bath 
tubs. 

The defendants have pre.ssed upon our attention many 
cases in the Circuit Courts and in the Circuit Courts of Ap- 
peal. Many of them have upheld the right of a patentee to fix 
the price below which a purchaser from him of patented arti- 
cles may not sell those articles. In some of these cases it has 
been held that one who sells at a lower price thereby becomes 
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an infringer, and that the federal courts have [191] juris- 
diction of a suit brought against him on account of such sale, 
irrespective of the amount in controversy or the citizmiship 
of the parties. Edison Phongraph Co. v. Kmfmmm. (C. C.) 
106 Fed. 960; Edison Phonograph Co. v. Pike (C. C.) 116 
Fed. 868 ; Victor Tcdking Machine Co. v. The Fair, 123 Fed. 
424, 61 C. C. A. 58; National Phonograph Co. v. Schlegel, 
128 Fed. 783, 64 C. C. A. 894; New Jersey Patent Co. v. 
Schaefer (C. C.) 144 Fed. 437; Id. (C. C.) 169 Fed. 171; 
Rubier Tire Wheel Co. v. Milwaukee R. Co., 154 Fed. 368, 
88 0. C. A. 836; Goshen Rubber Works v. Single Tube A. 
<& H. Tire Co., 166 Fed. 431, 92 C. C. A. 183. The Supreme 
Court has in several recent cases expressly said that it was 
not to be understood as expressing any opinion as to whether 
such restrictions when applied to patented artides were or 
were not valid. Dr. MRes Medical Co. v. John D. Park dk 
Sons Co., 220 U. S. 378, 31 Sup. Ct. 376, 65 L. Ed. 502; 
Bobbs-MerrUl Co. v. Straus, 210 U. S. 839, 28 Sup. Ct. 722, 
52 L. Ed. 1086. Wayman did not sell patented dredgers on 
condition that the purchasers should not resell them below 
a fixed price.' The question of whether such restrictions 
upon the sale of patented articles are valid is not before us. 
We neither decide it nor intimate any opinion upon it 
In a number of cases the owner of a machine patent has 
licensed others to use the machine on condition that they 
would buy certain unpatented things upon which the ma- 
diine operated exclusively from the patentee. Those condi- 
tions have been held valid by a number of ci^urts. Persons 
who with knowledge of the terms of the license have sold to 
the licensee some of the unpatented things to be used on the 
patented machine have been held liable for contributory in- 
fringement. Heaton Peninsular Button Fastening Co. v. 
Eureka Specialty Co., 77 Fed. 288, 26 C. C. A. 267, 35 L. R. 
A. 728; Rupp, Wittgenfeld Co. v. EUiott, 131 Fed. 780, 66 
C. C. A. 644; A. B. Dick Co. v. Henry (C. C.) 149 Fed. 424; 
AEolian Co. v. Harry H. Juelg Co., 156 Fed. 119, 86 C. C. A. 
206; Crown Cork <Ss Seed Co. v. Brooklyn BotRe Stopper 
Co. (C. C.) 172 Fed. 226; Crown Cork <6 Seal Co. v. Stand- 
ard Brewery (C. C.) 174 Fed. 262. In the case of Cortelyou 
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V. Johnson^ 145 Fed. 988, the majority of the Circuit Court 
of Appeals for the Second Circuit declined to hold tiiat a 
third person who with knowledge of the restriction sold to 
a licensee ordinary articles of commerce to be used upon the 
licensed machine was a contributory infringer. All the 
judges held that in tlie particular case there was not sufficient 
evidence that the defendant made the sale with knowledge as 
to the terms of the license, and the use to be made of the ink. 
The Supreme Court affirmed the decision below on the 
ground of want of sufficient evidence of notice. It expressly 
refused to express any opinion as to whether the defendant 
could have been held had notice been shown. Cortelyou v. 
Johnson, 207 U. S. 196, 28 Sup. Ct. 105, 52 L. Ed. 167. A 
patentee may or may not be entitled to obtain his pay for 
his patented machine in whole or in part by stipulating that 
he shall have the sole right to furnish material to be used 
with it. We express no opinion upon the question. It would 
have been presented in this case had Wayman bargained with 
the corporate [192] defendants that they should buy all their 
enameling powder from him. Such a bargain would have 
been a very different one from that now before us. The pur- 
poses aimed at by such a bargain, the relations among the de- 
fendants, and between them and the public would have all 
been unlike those shown in the record. 

What has been said is sufficient fur the determination of 
this case. The ware is not patented. The agreements or 
licenses attempt to fix the price of unpatented ware and to 
monopolize the trade in it The fact that Wayman had a 
patent on something else, even though it was a tool used 
in one step of the making of the ware, gives neither him 
nor his licensees the right to restrain intei*state trade in the 
ware. The ownership of a patent for a tool by which old, 
well-known, and unpatented articles of general use can be 
more cheaply made gives no right to combine the makers 
and dealers in Ihe unpatented articles in an agreement to 
make the public pay more for it The first and second sec- 
tions of the Sherman Act, “ when taken together, embraced 
every conceivable act which could possibly come within the 
q>irit or purpose of the prohibitions of the law without re- 
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gard to the garb in whidi such acts were clothed. • * * 
In view of the general language of the statute and of the 
public policy which it manifested, there was no possibility 
of frustrating that policy by resorting to any disguise or 
subterfuge of form, since resort to reason rendered it im- 
possible to escape by any indirection the prohibitions of the 
statute.” United States v. American Tobacco Co.^ 221 U. S. 
181, 81 Sop. Ot. 648, 55 L. Ed. 694. In what has been said 
it has been assumed that Way man was the real and substan- 
tial owner of the patents. That scheme was his. That his 
purpose was merely to make money for himself by selling to 
the corporate defendants indulgences to sin against the 
Sherman Act. 

The government contends that this was not the real situa- 
tion. In its view there is nothing before the court except 
an ordinary combination to raise and 'maintain wholesale 
and retail prices and to force all the makers and dealers in 
the country into it. Wayman, it says, was nothing more 
than the ordinary promoter. The patents served the purpose 
of (he certificate of incorporation from New Jersey or Dela- 
ware used when the combination became a consolidation. 
We have not discussed this branch of the case. We will not. 
We refrain from doing so not because it would not be perti- 
nent. It would. Ordinarily it would receive full considera- 
ati(m. Unusual circumstances shown by the record make it 
inexpedient and even improper to do so, if the case can be 
disposed of without commenting upon that aspect of it 

[6] Some months after these proceedings wore begun the 
grand jury of the United States for the Eastern District of 
Michigan returned indictments against many of the defend- 
ants. They were charged with violating the Sherman Law. 
The acts alleged against them there are the same which are 
made the ground of the equitable relief here asked for. The 
defendants have moved that further proceedings herein be 
put off until the criminal case has been finally disposed of, 
and that the taking of testimony be then re-opened. It is 
urged that the individual defendants should in justice to 
thonselyes [193] testify fully and freely. It is said that this 
thqr dare not now do. They fear that something to which 
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they swear in the dvil proceeding may be used in the crimi- 
nal to their hurt. This motion we cannot grant. The Sher- 
man Act provides for both civil and criminal proceedings. 
The Attorney General must decide whether and when either 
or botii shall be brought To postpone finding an indict- 
ment until after a petition for an injunction had upon final 
hearing been granted or dismissed would be frequently, if 
not usually, to wait until after the period of limitations had 
expired. To refuse to decide the equity cause so long as the 
criminal charge had not been finally disposed of might leave 
the public to suffer for years from- what the Attorney General 
believed to be a harmful interference with its rights and 
interests. The courts cannot, unless in exceptional cases, say 
that either must wait upon the other. A court of equity has 
a wide discretion. There may be circumstances which would 
justify its refusal flhally to act until after the indictments 
had been tried. In our view such circumstances are not 
found here. The fact that many of the defendants are now 
under indictment makes it our duty to be careful not to say 
anything which might be used either to their prejudice or to 
that of the government in the impending criminal trial. 
Some minor questions affecting particular defendants are 
to bo passed'upon. 

[6] The Colwell Lead Company says it is not engaged in 
interstate commerce. In our view it is. It makes its ware 
in New Jersey. It sends it to ware-rooms in New York City 
and in Worcester, Mass., and there sells it. Its trade e.xtend.s 
over several states. It alleges that it had no part in any of 
the negotiations leading up to the formation of the scheme, 
that it did not execute a license agreement until some three 
weeks after the other corporate defendants, and that, then, 
it refused to bind itself to charge the resale prices. It was 
consulted through its president some time before any of the 
agreements were actually entered into or before their precise 
torms were definitely settled. He then gave a general ap- 
proval of the plan. Neither he nor it appear to have done 
anything further until after the others had signed up. 

S(»ne months before the Standard Sanitary Manufactur- 
ing Company, which until May 4, 1910, owned the basic 
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automatic patmit, had given the Colwell Company a rev- 
ocable license to use the dredger. The latter wanted Way- 
man to renew the license. It apparently did not want it 
badly enough to be willing to bind itself to charge the uni- 
form resale prices of the New York City plumbers to whom 
it sold a large part of the ware. Wayman finally agreed in 
writing that, if it would take a license, he would try to get 
from the commission of the corporate defendants leave to 
cut these prices whenever it found that maintaining them 
would seriously handicap it If the commission would not let 
the Colwall Lead Company do so, the latter on 10 days’ 
notice could terminate the agreement It would appear that 
it became a party to the combination to an extent sufficient 
to entitle the government to injunctive relief against it 

[194] [7] The evidence shows that two of the individual 
defendants, namely, Bert 0. Tilden and George W. Franz- 
heim, secretaries of the Colwell Ijead and the Wheeling 
Enameled Iron Companies, respectively, had no part in 
forming the combination. They did not do anything in con- 
nection with it, except to attest in tiieir official characters 
papers executed by their corporations. As to them the peti- 
tion should be dismissed. Against the other defendants, cor- 
porate and individual the government is entitled to injunc- 
tive relief substantially as prayed for. In view of the pend- 
ency of the criminal case, all characterization of what the de- 
fendants have done not necessary to the effectiveness of the 
decree should be omitted from it The government may sub- 
mit a draft of a decree to the counsel for the defendants. If 
an agreement cannot be speedily had, we will upon applica- 
tion fix an early day for its settlement 

Govf, Circuit Judge (dissenting). 

I cannot assent to the conclusion readied by the court in 
this opinion. The facts established by the testimony, con- 
sidered in the li^t of the law applicable thereto, compd me 
to conclude that the allegations of the petition have not bean 
sustained. 
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STEERS ET AL. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. December 5, 1911.) 

[192 Fed. Rep., 1.) 

Guano Jubt (8 10) — Selection of Jurobs — Federal Courts. — In 
drawing a special grand jury in a Federal Circuit Court in Ken- 
tucky, the clerk, for the purpose of distributing the Jurors as evenly 
as possible between the several counties from which they were 
drawn, followed the method of rejecting the names of all jurors 
drawn who resided in a particular county after the desired number 
from such county had been drawn, continuing the drawing until 
the desired number had been drawn from each county. By Rev. 
St. 8§ 802, 805 (U. S. Corap. St. 1001, pp. 025, 620), it is provideil 
that Jurors shall be returned from such parts of the district as the 
court shall direct so as to be most favorable to an impartial trial, 
and tl)at special juries when ordered shall be returned in the same 
manner and form as is re<iuired by the laws of the State. Ky. St. 
§ 2243 (Russell’s St. § 3066), provides for the drawing of juries in 
the State court by the judge. Held, that the mode pursueii by the 
clerk was, at most, irregular, and not prejudicial, and not such a 
plain error as would be noticed by the Circuit Court of Appeals In 
the absence of an assignment of error thereon.^* 

[Kd. Note. — For other cases, see Grand Jury, Cent. Dig. § 27; 
Dec. Dig. 8 10,] 

Commerce (8 33) — What Constitutes “Interstate Commerce.” — 
A single shipment of a commodity, as tobacco, from’ one State into 
another to be marketed, constitutes interstate trade and commerce, 
wiUiIn the meaning of Anti-Trust Act July 2, 1890, c. 647, 8 1, 26 
Stat. 209 (U. S. Comp. St. 1901, p. 8200). 

[Bkl. Note. — For other cases, see Commerce, Dec. Dig. 8 33. 

For other definitions, see Words and Phrases, vol. 4, pp. 3724- 
3731.1 

Monopolies (8 12) — Federal Anti-Trust Act — Illegal Restraint 
OF Interstate Trade. — A direct and absolute restraint upon inter- 

' state trade and commerce bearing no reasonable relation to lawful 
means of accomplishing lawful ends is not relieved from criminal 
illegality under the Anti-Trust Act July 2, 1890, c. 047, 8 1, 26 
Stat. 209 (U. S. Ck)mp. St. 1901, p. 3200), because the volume of 
traffic affected was small. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. 8 12.] 

• Syllabus copyrighted, 1912; by West Publishing Company. 
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[2] Monopolies (I 81)— Federal Awti-Tbust Act— Conspieact nr 
Rebtbaint of Trade— Indictment. — An Indictment for conspiracy 
to restrain interstate commerce in violation of Anti-Trust Act July 
2, 1800, c. 647, t 1, 26 Stat. 209 (U. S. Comp. St. 1001, p. 3200), 
considered, and held sufficient. 

[Ed. Note.— For other cases, see Monopolies, Dec. Dig ( 31.] 

Criminal Law (§ 1043) — Trial — Objection to Admission of Evi- 
dence. — A general objection to the admission of evidence for which 
no ground Is stated will not support an assignment of error In a 
Federal court 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. 
§§ 2654-2655; Dec. Dig. § 1043.] 

Criminai. Law (§§ 673, 1038) — ^Tbial— Evidence.— In a trial of a 
number of defendants for conspiracy, where items of evidence are 
necessarily admitted which at the time are competent against one 
defendant only, it Is proper for the court to caution the jury as 
the trial proceeds as to the effect of such evidence, but its failure 
to do so, when not requested, is not reversible error. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. §§ 673, 
1038.1 

Criminal Law (§§ 315, 423) — (Criminal PROSEcuTroN — Trial — Evi- 
dence — Statements of Conspirator. — ^A conspiracy proved to have 
been formed 11^ presumed to have continued until its object was 
accomplished, and, on the trial of defendants charged with having 
conspired to prevent the shipment of certain tobacco in interstate 
commerce, statements made by one of defendants while the tobacco 
was being withheld from shipment, nt their instance, were admissi- 
ble against them. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 748, 
989-1001; Dec. Dig. §§ 315, 423.] 

Criminal Law (§ 825)— Trial — Instructions. — Instructions in a 
prosecution for conspiracy, taken together, held not erroneous, in 
the absence of reiiuests for more specific instructions on certain 
points. ^ 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2005; 
Dec. Dig. § 825.] 

Courts (§ 352) — Federal Courts — Conformity to State Practice — , 
Criminal Cases. — The Federal conformity statute (Rev. St. § 914 
[U. S. Comp. St. 1901, p. 684]), providing for conforming the pro^ 
cedure In the Federal courts to that in the State courts in civil 
actions at law, does not cover instructing the jury. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. 9 352.] 

Conformity of practice in common-law actions to that of State 
courts see notes to O'Connell v. Reed, 5 0. C. A. 594; Nederland 
Life Ins. Co. v. Hall, 27 0. C. A. 392.] 
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Criminal Law (§ 1038) — ^Tbial— Instbxtctions. — Defendants in a 
criminal trial in a Federal court can not assign as error the failure 
of the court to instruct as to certain theories or Inferences, which 
might find support in the evidence when they did not request such 
instruction. 

[Ed. Note. — ^For other cases, see Criminal Law, Cent. Dig. § 2646; 
Dec. Dig. § 1038.] 

Monopolies (§ 31) — Anti-Trust Act — Prosecution for Conspiracy — 
Sufficiency of Evidence. — Evidence considered In a prosecution 
for conspiracy in restraint of interstate trade and commerce in 
violation of the Anti-Trust Act July 2 [8], 1890, c. 647, § 1. 
26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), and held sufficient 
to require the submission of the case to the Jury. 

[Ed. Note. — For other cases, sec Monopolies, Dec. Dig. 8 31.] 
In Error to the Circuit Court of the United States for 
the Eastern District of Kentucky. 

Criminal prosecution by the United States against eTohn 
S. Steers and others. Judgment of conviction, and defend- 
ants bring error. Affirmed. 

In November, 1907, W. T. Osborne, living upon a farm 
near Dry liidge, Ky., and his two tenants, Stowers and 
Bryant, had in their pos.session about four hogsheads of 
tobacco, being their entire crop for the season of 1906. They 
delivered these four hogsheads to Ramsey, the railroad 
station agent, at Dry Ridge, and directed shipment to Cin- 
cinnati, Ohio. Ramsey gave to Osborne a bill of lading 
in customary form, showing that he was the shipper, and 
that the “Globe House, Cincinnati, Ohio,” was the con- 
signee. This was Tuesday, November 2Gth. It was too 
late for shipment that day, and the next day there was no 
car available; so that on Thursday the tobacco was remain- 
ing in the railroad warehou.se, awaiting transportation. 

An existing association among the tobacco raisers of the 
vicinity, called the “ Society of Equity ” or the “ Burley 
Society,” had pooled and was holding at its warehouses all 
the tobacco of its memljers, until such holding, with other 
causes, should bring about a higher price, and it was op- 
posed to the shipment to market of any tobacco not so' 
pooled. Osborne and his tenants did not belong to the 
association, and their four hogsheads of tobacco were 
unpooled. 
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During Tuesday and Wednesday, Osborne received mes- 
sages to the effect that he must not ship this tobacco, and 
on the evening of Thursday a considerable number of men 
gatiiered in Dry Bidge \vith seeming reference to the mat- 
ter of this shipment, and three of Osborne’s acquaintances 
or neighbors went out to his farm to see him. They told 
him that there was a crowd of 50 men at Dry Bidge; that 
the crowd was determined this tobacco should not be 
shipped; and that, unless Osborne would withdraw the to- 
bacco, it would be destroyed, and he or his property might 
be otherwise injured, lie then determined that it might be 
withdrawn, and, to accomplish this result, he indorsed over 
the bill of lading to one of his visitors. The next morning, 
in seeming pursuance of some previously formed plan, a 
large body of men, probably 200 or 300, said to be more 
than had ever been seen together there before, assembled in 
Dry Bidge and marched to the railroad station. The in- 
dorsed bill of lading was presented, the tobacco was turned 
over by the station agent, and the procession, headed by 
four teams carrying the four hogsheads, marched away from 
the station, after the crowd had called the agent outside 
and notified him that he must not ship any unpooled tobacco. 
The four hogsheads were then returned to Osborne’s prem- 
ises and kept there by him until January 14, 1908. On this 
last day one of those who had been active in the proceeding 
notified Osborne that he was at liberty to ship the tobacco; 
and he did so at once. 

A special grand jury considered these acts to be in viola- 
tion of the congressional act, approved July 2, 1890, com- 
monly called the “ Sherman Anti-Trust Law,” and returned 
an indictment against the appellants and four others. Mo- 
tions to quash and demurrers were overruled, and the re- 
spondents tried upon their pleas of not guilty. The case 
was nolle pressed as to one respondent, the jury acquitted 
three, and the appellants, eight in number, were convicted 
and severally sentenced to pay considerable fines. They all 
join in this writ, and assign a large number of errors. 'V^ile 
we have not omitted to consider each one argued, we must 
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confine this opinion to the few which seem to us most de- 
serving of discussion. 

[4] W. W. Dickers(m {Clore^ Dickerson t& Clayton and 
Myers cfe Howard^ on the brief), for plaintiffs in error. 

E. P, Grosvenor^ Sp. Asst. Atty. Gren. {James A. Fowler^ 
Asst. Atty. Gen., and Edwin P. Morrow, U. S. Atty., on 
the brief), for the United States. 

Before Wabrinoton, Knappen, and Denison, Circuit 
Judges. 

Denison, Circuit Judge (after stating the facts as above). 

[1] 1. Upon their motion to quash the indictment, re- 
spondents offered to show that, proceeding under an order 
for the drawing of a special grand jury, the clerk, acting as 
jury commissioner, drew names in the ordinary way from 
the box used for that purpose, when the court was sitting 
at London, and containing the names of jurors residing in 
the counties from which juries were customarily drawn for 
service at that point. However, he did not take, as jurors, 
the first 28 names drawn; but, following a plan to appor- 
tion the jury approximately evenly numerically between the 
various counties (as, for example, to procure five jurors 
from each of four counties and four from each of two 
counties), after the drawing had given him the predeter- 
mined number of names from one county, he rejected fur- 
ther names from that county, and continued the drawing 
until he had procured such number from each county. This 
method of selection is said not to be in compliance with sec- 
tions 800, 802, 805, 915, R.' S. (U. S. Comp. St. 1901, pp. 
628, 625, 626, 684), and section 2243, Ky. St. (Russell’s St. 
§ 3066). No error was assigned upon this point, but it was 
pressed upon us on the argument. 

We must presume regularity in all cases where the con- 
trary is not expressly shown, and we think the proper infer- 
ence from this record is that the counties, or the part of the 
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district, to which the drawing was confined, had been desig- 
nated by the order of the 'lourt referred to or were selected 
with the knowledge and approval of the judge. Whether we 
should also infer from this record that the apportionment 
which the clerk made among the several counties was pur- 
suant to an order of the court or an established practice 
approved by the court, or whether we should infer that the 
clerk’s action was without any sanction of the court, we 
think immaterial to the disposition of this case. In the for- 
mer event, there would be no irregularity. In the latter 
case, it is enough to say that the method adopted by the 
clerk would have been the natural and reasonable method 
for the court to adopt, had it given instructions on the sub- 
ject. It did not result in any grand jurors from an unau- 
thorized district or any incompetent grand jurors; and, if 
irregular at all, the overruling of a motion to quash, based 
thereon, would not be such a plain error, as, under rule 11 
(150 Fed. xxvii, 79 C. C. A. xxvii), we ought to notice in 
the absence of any assignment. 

[2] 2. Demurrer. The fir.st ground of demurrer was that 
one shipment by one shipper to another State does not 
amount to that interstate trade, the restraint of which is for- 
bidden. This argument is [6] based upon the cases holding 
that a single transaction does not amount to trade or busi- 
ness under the rules governing levying a tax upon a busi- 
ness or engaging in business in a State; upon the holding in 
Packet Co. v. Bay, 200 U. S. 179, 26 Sup. Ct. 208, 50 L. Ed. 
428, that an insignificant interference with interstate com- 
merce may, under this act, be disregarded; and upon the 
supposed holding in the recent Standard OU and Tobacco 
casei, 221 XJ. S. 1, 106, 31 Sup..Ct. 502, 632, 55 L. Ed. 619, 
668, to the effect that, in order to be covered by this statute, 
the restraint of trade must be of considerably quantity; that 
is, of unreasonable amount. 

“Trade,” as referring to a business which must have a 
fixed continuance and established character in order to be in 
(existence so as to be subject to a tax or so as to be carri<^ on 
within a State, can not be synonymous with “trade” in the 
sense of commerce or traffic or transportation from one place 
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to ulother; and so decisions like Cooper Mfg. Co, t. Fergv- 
8on, 113 U. S. 727, 784, 6 Sup. Ct 789, 28 L. Ed. 1137, are 
not relevant. 

In the Packet Company case, the interference under con- 
sideration, aside from that dependent on the sale of the 
vendor’s good will, was indirect, contingent, and uncertain. 
The court did not say that the amount of traffic was too in- 
significant to require action, but that this uncertain, remote, 
and contingent interference was insignificant. In the pres- 
ent case the interference was absolute and entire. All of the 
traffic or commerce involved was wholly stopped. 

We do not find in the Standard Oil and Tobacco cases any 
holding that a direct restraint of trade must affect an unrea- 
sonably great amount of commerce in order to be within the 
prohibition. As we read these opinions, the matter under 
consideration, from the standpoint of reason, was not the 
amount of merchandise or traffic affected by the restriction, 
but the character and extent of the restriction itself; and it 
was thought that, if such restriction reasonably pertained 
to lawful results, it was not of itself necessarily forbidden. 
These opinions contain no justification for the idea that a 
direct and absolute restraint, bearing no reasonable relation 
to lawful means of accomplishing lawful ends, can be per- 
mitted only because the volume of traffic affected is not very 
great. 

[3] It is true that the theory of injury to the public lies at 
the bottom of the statute, and that it is directed against 
things which tend “ to deprive the public of the advantages 
which flow from free competition” {Northern Securities 
ease, 193 U. S. 197, 382, 24 Sup. Ct. 436, 454 [48 L. Ed. 
679] ) ; but a single, private injury may well tend to this 
public result. 

We cannot doubt that there may be a conspiracy under 
the act with reference to a single shipment only, and that, 
in so far as the rule of insignificance may exist, it does not 
apply to drcmnstances like these. This shipment was the 
entire crop of these three fanners for the year. It was, to 
them, of large relative value. It cannot be overloolmd as 
•0825^-^4— IT -88 
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uilimpoftuit; and its 8hi|iment to Ohio did constitute ^in- 
terstate trade and commerce.” It was clearly interstate 
transportation; and interstate transportation is interstate 
commerce. U. 8. v. [6J Freight ilss’n, 166 U. S. 290, 812, 
it Sup. Ct. 540, 41 L. Ed. 1007 ; Loewe v. Lawlor, 208 U. S. 
274, 28 Sup. Ct. 801, 62 L. Ed. 488. 

[4] The next ground of demurrer was that the indict- 
ment did not show the facts constituting the conspiracy, 
but only alleged the conclusion. If this statement were 
accurate, the indictment would not be good; but we do 
not think such construction is justified by the indictment. 
This alleges that appellants “did conspire together and 
engage in a conspiracy among themselves in restraint of 
said interstate commerce so carried on by said Osborne and 
said railway company • * * by the several means now 
here set forth and described; that is to say.” It then de- 
scribes, as the “ means ” adopted, constituting the conspiracy, 
a plan to assemble a mob and by threats, intimidation and 
violence, compel Osborne to withdraw the shipment, or if 
he would not, then to compel the railroad agent to turn it 
over to the conspirators. The indictment then proceeded 
under the heading “ overt acts,” to describe the things which 
were done by defendants, being the same things which it 
had already recited as planned. It is said that the descrip- 
tion of overt acts cannot be carried over into the accusatory 
portion of an indictment, nor make it good when that ac- 
cusatory portion fails from the lack of stated facts, and 
this seems to be the applicable rule of pleading. U. 8. v. 
Button, 108 U. S. 199, 205, 2 Sup. Ct. 631, 27 L. Ed. 698. 
Here, however, the specific statement of the several means 
which were determined upon as a part of the plan should 
be treated as in the accusatory portion, and when so treated, 
the indictment is not open to the objection that it states 
conclusions only. 

The next ground of demurrer is that the indictment did 
not sufficiently allege that the accused, at the time of their 
cbnspiracy, or while acting thereunder, knew that the to- 
bneeb was an article of interstate commerce. A conspire^ 
of this general character is a crime at common law, and 
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presumably was in Kentucky, and we are not dear that it 
is necessary to allege scienter as to the specific fact which 
makes the crime cognizable in one court instead of in an- 
other; but, however that may be, we think the guilty knowl- 
edge is suiSciently alleged. The indictment alleges that the 
tobacco in fact entered upon its interstate shipment; that 
then the defendants unlawfully did knowingly conspire to- 
gether and engage in a conspiracy ampng themselves, in 
restraint of said interstate trade and commerce so carried 
on by said Osborne and said railroad company; that one 
means of such conspiracy participated in by defendants was 
to frighten Ramsey for the purpose of preventing him from 
shipping this tobacco to Cincinnati, to which point it had 
been consigned; that another means was to compel Osborne 
to remove this tobacco, consigned as aforesaid; that an- 
other means was by taking the tobacco by force from the 
railroad, and thereby, to prevent the transportation of said 
tobacco from Dry Ridge, Ky., to Cincinnati, Ohio; that 
then they were to use every means in their power to pre- 
vent Osborne from shipping said tobacco from Kentucky 
to Ohio. We cannot doubt that the defendants were by 
these allegations fairly charged with knowing at the time 
that their conspiracy was directed against toi7]bacco which 
was in the course of shipment out of the State ; and whether 
they were fairly so charged is the test of sufficiency. F osier 
V. Z7. S., 178 Fed. 166, 171, 172, 101 C. C. A. 485, and cases 
cited. 

The indictment is further attacked because so many dif- 
ferent, contemplated means of accomplishing the conspiracy 
are alleged, and it is said that this makes the indictment 
vague and uncertain. It is not open to this objection. The 
allegations of the various means in contemplation are not 
of simultaneous and inconsistent plans, but plans for suc- 
cessive action, one step of which should be taken if previous 
steps failed. Complaint as to such an indictment would 
come with better force from the Government which might 
have been embarrassed by so specific an allegation of all the 
plans involved. 

[6] 8. Admission of evidence. To the evidence offered 
many objections were made and overruled, and on these 
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rulings error is now assigned. In most instances the (Ejec- 
tion was without any stated ground. It was only, “We 
object.” Error cannot be well assigned on such a record. 
Foster v. V. S., 178 Fed. 166, 176, 177, 101 C. C. A. 485. 
However, we prefer to consider the merits of those objec- 
tions which seem more important. 

[6] The Government was allowed, in many instances, to 
show statements or conduct by one respondent in promoting 
or executing the conspiracy, but not in the presence of or 
with the knowledge of other respondents. The others would 
have been entitled to an instruction that such evidence 
should be considered only as against the one until the jury 
was otherwise satisfied that the conspiracy existed, and that 
the others were parties. They did not ask such instruction, 
nor do we find from record of the trial or the charge that 
such instruction was given in that precise form, although 
such rule was substantially stated in the general charge. 
We think it proper during the progress of a conspiracy 
trial, and when of necessity items of evidence are being re- 
ceived which, at the time, are competent against only one 
defendant, to caution the jury as to the lawful effect of 
such evidence; and to do so frequently enough so that the 
trial court may be sure the jury understands the distinctions 
which should be made. Indeed, a direct instruction to the 
jury on this subject, at an early stage of the trial, may often 
be advisable; but it does not follow that judgment of con- 
viction should be reversed because the record does not show 
that the court of its own motion gave such caution. The 
judge may know from what has been said in argument by 
counsel before the jury, or in casual discussion not taken 
down by the reporter, or from the jurors’ experience in pre- 
vious trials, that they do understand the proper effect of 
such evidence. Certainly we will not presume prejudice 
from the court’s failure to make a distinction of this kind^ 
in a case where he was not asked so to do. 

' [7] Mrs. Osborne was permitted to testify to a conversa- 
tkm with the respondent Webb, January 14, 1908^ Mrs. 
Osborne says: 

' * 6Ce tcIU me my hoSband coaid now Ship his tobacco off; that they 
had ocmdaded to let It go. He says, we are going to, let it go new, 
that others are shipping.** 
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[8] This is objected to because it is said there is no evi- 
dence that the conspiracy was still existing, and because the 
statements of one conspirator, after the object of the con- 
spiracy is accomplished, are not receivable against the 
others. The rule is clear enough, but not its application. 
The fair import of this conspiracy was not merely to re- 
move the tobacco from interstate commerce on November 
28th, but to keep it removed. A conspiracy is a continuing 
offense, until its object is fully accomplished, and we see no 
reason to doubt from this record that whatever conspiracy 
there was continued until January 14th. There is no evi- 
dence that it had ceased. 

[8] 4. The charge to the jury. The case for the Govern- 
ment was made by the testimony of 14 witnesses, some of 
whom were cross-examined at length. The respondents in- 
troduced one witness, who testified to their good character, 
and then rested. The case was then argued to the jury by 
the counsel for the Government and by three counsel for 
the respondents. The court then charged the jury, and, in 
the course of such charge, made a general review or sum- 
ming up of the evidence, expressing, in many cases, his view 
of its force. At the conclusion of such summary he repeated 
in differing forms that the issues were for the jury to decide 
according to its conviction, and said : 

“ It is true, as counsel has stated, that you are the triers of these 
facts. It is for you to determine them.” 

After the charge had been finished and exceptions taken, 
he additionally instructed the jury: 

” Gentlemen of the Jury, a word or two about what I said with 
reference to what took place in regard to this tobacco. I have said 
that certain facts are shown by the evidence, or used the expression 
* the evidence shows.’ What I meant to say was that the testimony 
of the witnesses was to the facts as stated. Tou are the Judges of 
the credibility of the witnesses and the weight to be attached to 
their testimony, and of the facts shown by their testimony. I have 
aimed to state all the facts and circumstances testified to in this case. 
If 1 have omitted any, you will bear them in mind and give them such 
weight as they are entitled to.” 

In the course of his summary of evidence, the court said .* 

"There is no room for question that It was known by the parties 
who may be guilty as charged here that it was intended for ship- 
nuent to Oincinnati, Ohio.” 
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The evidence, if credible, did show beyond question that 
each of the respondents was present at the taking of these 
hogsheads at the station, loading them into the wagons and 
carrying them away, and that each hogshead was promi- 
nently marked with its destination. 

Referring to the good character evidence, the court said: 

**This is all the evidence that has been introduced before you 
favoring the defendants/* 

And, speaking generally of the Government’s evidence, 
further said : 

** That evidence, so far as it goes, hns not been contradicte<l by any 
witness. There is no conflict in the evidence. * * * There is no 
conflict whatever in the evidence here, save in so far as the showing 
by these wit [9] nesses may be antagonized by the presumption of 
innocence, and the fact that these defendants are in good standing/* 

Elsewhere the jury was fully instructed as to the rule of 
presumption of innocence and of reasonable doubt. Counsel 
argue that these instructions were wrong, because the cross- 
examination of the Government’s witnesses furnished evi- 
dence for respondents and raised conflicts in the evidence, 
and because such instructions foreclosed the credibility of the 
Government’s witnesses. 

With reference to these two recited comments on the evi- 
dence, we think that in connection with the other instruc- 
tions and cautions to the jury they were not beyond the 
proper limits of that discretion which judges of Federal 
courts have in this particular. Simmons v. U, S,j 142 U. S. 
148, 156, 12 Sup. Ct. 171, 35 L. Ed. 968. 

Referring to the visit at Osborne’s house Thursday eve- 
ning by Webb, Carter, and Conrad, and to what they said 
to Osborne, the court said : 

** Under the evidence, and there is no room for difference of opinion 
as to the matter, that was a threat to Osborne that, if he did not 
assign over the bill of lading, his tobacco would be destroyed. It was 
under that threat that he assigned and turned over his bill of lading.** 

It was the theory of these three respondents that they had 
learned of the plan to take the tobacco away from the rail- 
road, and perhaps destroy it, but had no part in such plan, 
and that they went to Osborne merely as a friendly act to 
warn hiih of the existence of the danger, and to advise with 
him as to whether it would not be wiser for him to yield his 
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poffltion. Under the evidence, there is no room fmr difference 
of opinion that OstxHme received from these visitors a 
threat. There is room for difference of opinion whether the 
threat was by them as to what they would do or what would 
be done with their approval, or whether they were merely 
conveying to Osborne information that a threat was being 
made by others. If their visit to him and their whole con- 
nection with the entire transaction were of this latter char- 
acter only, they were not guilty under the indictment, and 
they W’ere entitled to have from the court a specific instruc- 
tion of this character ; but if any of the associates, in a con- 
spiracy like this, were really attempting to accomplish its 
object, it would be very natural for them to accompany their 
visit to Osborne with protests of their personal friendship 
and their personal efforts to protect him, and these pro- 
testations in this case, made under such circumstances, were 
merely evidence to be considered by the jury in connection 
with everything else done by these three men in determining 
the real character of their actions. The case was of that 
class where adverse inferences of a broad and general, and 
perhaps a natural, character, may be drawn against re- 
spondents from the conceded facts, but where, under a spe- 
cific theory of their application, those facts may be consist- 
ent with innocence. Respondents did not request any such 
specific instructions. It is not to be supposed that respond- • 
ents’ counsel failed to argue to the jury, with the same force 
with which they have argued the same point in this court, 
that, if these three defendants did not in fact participate in 
the oonspiracy but only carried a friend [10] ly warning, 
they were not guilty. Then the jury was instructed that 
what these respondents said to Osborne was a threat — an 
instruction which, as we have seen, was broadly correct, but 
did not completely differentiate. The jury was further in- 
structed that it could not convict any one respondent until 
it was satisfied that he had participated in the conspiracy, 
and thB't the question whether each one did so participate 
was a que^on of fact for the jury. Under all of the condir 
tions attending this charge, we will not presume any preju-^ 
dice to thjeae three respondents from the lack of a. specific; 
instruction on this theory. 
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[0] Respradeats* coimael urge in this court that under 
the Kei^ucky procedure it is the duty of the trial judge 
to give to the jury ‘Hhe whole law,” and that respondents, 
in a criminal case, carry no such burden as we, by these 
ccmclufflons, put upon them. This is a matter pertaining 
to the conducting of the trial itself by the trial judge, 
and it is not governed by the conformity act. B. S. § 914 
(U. S. Comp. St. 1901, p. 684) ; Kmgkt t. lU. Centr. R. Co. 
(C. C. A. 6th Circuit) 180 Fed. 868, 872, 108 C. C. A. 814. 

[10] No such rule, to the broad extent to which counsel 
now claim for it, exists in the Federal courts. True, the 
trial judge should instruct the jury as to the whole law in 
one sense of that phrase, but if there are particular theories 
of fact or constructions of evidence which, if adopted, 
would take the respondents out of otherwise proper, gen- 
eral inferences, or if the cotmsel thought that the jury 
should have particular instructions as to the effect of cer- 
tain evidence upon an individual defendant, or with ref- 
erence to other matters of like character, req)ondents can- 
not complain of an omission of such instruction by the 
court, if they- did not bring such matters to his specific 
attention by appropriate request. The trial judge, in the 
trial of an indictment for conspiracy against several re- 
spondents and where the evidence is circumstantial, has 

'burden enough in properly conducting the trial, if he re- 
ceives from counsel 'on both sides all the aid which they 
can give to prevent the overlooking of details. 

[11] 6. Instructed verdict. Each of the respondents 
moved for an instructed verdict of acquittal, and each now 
insists that there was against him no evidence justifj^ng 
submisnon. We do not take this view of the record. If 
tike evidmee was credible, the existence of a conspire^ to 
prevent this tiiipment was perfectly clear. It was also 
undisputed that each of these respondents was present in 
the crowd on Friday morning when the object of the con- 
spiracy was acccmiplished by taking the tol^co away and 
when notice was given to the railroad agent that he must 
not aocept any more such tobacco for shipment. In tikis 
gensiid action all the respondents were apparently joining, 
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and the participation of several of them in the conspiracy 
is indicated by other evidence relating to other times. 
While it would have been within the province of the jury, 
upon this record, to acquit any or all of the respondents, 
it is not easy to understand their purpose in their actions 
Friday morning and their other established conduct, unless 
they were intending to co-operate in stopping the shipment 
of this tobacco or any more like it. It is not necessary to 
find [11] that any respondent desired personal injury to 
Osborne or destruction of his property. Very likely they 
hoped to avoid these results; but the offense might be com- 
plete without either of these elements. 

The record does not indicate to us any miscarriage of 
justice, and the several respective judgments of conviction 
and sentences will be affirmed. 


HEIKE ET AL. t;. UNITED STATES.* 

(Circuit Court of Appeals, Second Circuit. October 10, 1911.) 

[192 Fed. Rep., 83.] 

Criminal Law (§ 42) — Immunity to One Furnishing Evidence — 
Construction of Statute. — Testimony given by an officer of a 
corporation before a Federal grand Jury investigating charges of 
violation of the Anti-Trust Law by the cor [84] poration, which 
consisted in statements of facts shown by tlie records of the cor- 
poration which he produced in obedience to a subpoena duces tecum, 
does not entitle him to immunity from prosecution for an offense 
against the United States committed in his official capacity, but 
which has no connection with the matter then being investigated 
under act Feb. 25, 1003, c. 755, S 1, 32 Stat. 904 (U. S. Ck>mp. St. 
Supp. 1909, p. 1142), which provides with respect to the Anti- 
Trust Act and others mentioned that **no person shall be prose- 
cuted or be subjected to any penalty or forfeiture for or on ac- 
count of any transaction, matter, or thing concerning which he 
may testify or produce evidence, documentary or otherwise, in 
any proceeding, suit, or prosecution under said acts.” * 

(Bid. Note.— for other cases, see Criminal Law. Cent. Dig. II 
45-48; Dec. Dig. I 42.] 


*For opinion of the Supreme Court affirming the Judgment (227 
U. 8., 181), see post, page 449. ' 

> Syllabus copyrighted, 1912, by West Publishing Company, 
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CaiMlNAL I(AW (I 42) — ^IMMUNITT TO OnE FUBNISHINO EVXOnNCBr— 
OONSTBUOnON OF STATUTE— “ TiSSTIPT ” — “ PbODUCB EviPENCE.** — 
Statements complin by employes of a corporation from Its books 
and i^^ords, which were before a grand jury and produced to the 
grand jury by an officer of the corporation on a subpoena duces 
tecum, do not constitute testimony given or documentary evidence 
produced by such officer within the meaning of act Feb. 25, 1903, 
c. 755, § 1, 32 Stat. 004 (U. S. Comp. St. Supp. 1909, p. 1142), 
which grants immunity in certain cases to a witness ** on account of 
any transaction, matter, or thing concerning which he may testify 
or produce evidence, documentary or otherwise”; the preparation 
or production of the statements in such case being the act of the 
corporation, and not of the witness. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. IS 
45-48 ; Dec. Dig. I 42. 

For other definitions, see Words and Phrases, vol. 6, p. 5654; vol. 
8, p. 6932.] 

*««**•* 

[86] In Error to the Circuit Court of the United States 
for the Southern District of New York. 

Prosecution by the United States against Charles R. 
Heike and Ernest W. Gebracht. From a judgment (175 
Fed. 852) of conviction, said defendants bring error. Af- 
firmed. 

This cause comes here upon writ of error to review the 
judgments of conviction against plaintiffs in error. They 
were indicted together with Bendernagel, Walker, Voelker, 
and Halligan upon, an indictment containing six counts. 
The first four charged that defendants “ did unlawfully and 
knowingly make and effect and aid in effecting” the entry 
of certain specified cargoes of raw sugar at less than their 
true weight. The fifth count charged that the defendants 
had conspired ‘*to defraud the United States” of lawful 
duties upon importations of raw sugar by effecting the 
liquidation of duties thereon at less than their true weight. 
The sixth count charged that defendants had conspired 
on March 1, 1907, ^4o commit offenses against the United 
States in and by knowingly making and effecting and aid- 
ing in effecting, at less than their true weights, and by 
means of false and fraudulent written statements as to said 
weights, entries of certain goods, wares, and [87] merchan- 
dise,” to wit, certain dutiable raw sugars which theretofore 
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had been imported and thereafter were continuously to be 
imported into the port and collection district of New York. 
Of the overt acts set forth in the sixth count, four only 
named Heike. They charged his indorsement of four checks 
from the United States to the American Sugar Refining 
Company, purporting to represent respectively an excess 
of deposits for duties on four different cargoes, but actually 
representing part of the duties then and there lawfully 
due to the United States upon these four cargoes. 

Heike was secretary of the American Sugar Refining 
Company, which is a New Jersey corporation. He was also 
secretary and treasurer of the American Sugar Refining 
Company of New York. Gebracht was superintendent of 
the Havemeyer & Elder refinery. Bendemagel was cashier 
of the refinery. Walker was assistant superintendent of the 
refinery’s docks. Voelker and Halligan were checkers on 
the docks. 

In the course of the trial Walker, Voelker, and Halligan 
pleaded guilty. The jury found Heike guilty on the sixth 
count only, and Gebracht guilty as charged in the indict* 
ment, on all counts. They reported that they could not 
agree on a verdict as to Bendemagel. 

Oeorge S. Graham and John B. Stanchfield {Charles H. 
Tuttle and WiUiam M. Parke, of counsel), for plaintiff in 
error Heike. 

G. M. Maokellar, for plaintiff in error Gebracht. 

Henry A. Wise, U. S. Atty. {Henry L. Stimson, Winfred 
T. Denison, and Felix Frankfurter, Asst. U. S. Atty., of 
counsel) , for the United States. 

Before Lacohbb, Wxbo, and Noyes, Circuit Judges. 

Lacohbe, Circuit Judge (after stating the facts as above).. 

Heike filed a special plea in bar, upon which a trial was 
h^ and a verdict directed against him by the court. This 
will be first considered. It will not be necessary to go into 
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th« history of the plea nor to enumerate the Tarious mo- 
tions and exceptions by which it was presented. Suffice it 
is to say that the point relied upon by him was properly 
submitted, and the broad question whether upon toe facts 
shown he was entitled to ‘‘immunity’* under the acts of 
Congress must be decided. 

[1] The act of February 11, 1898, c. 83, 27 Stat. 443 (U. S. 
Comp. St. 1901, p. 3173), provides that no person shall be 
excused from attending and testifying or from producing 
books, papers, etc., before the Interstate Commerce Commis- 
sion, or in obedience to toe subpoena of the commission, or 
in any cause or proceeding, criminal or otherwise, based upon 
or growing out of any alleged violation of the interstate 
commerce acts, “on the ground or for the reason that the 
testimony, or evidence, documentary or otherwise, required 
of him, may tend to criminate him or subject him to a pen- 
alty or forfeiture. But no person shall be prosecuted or sub- 
jected to any penalty or forfeiture for or on account of any 
transaction, matter, or thing, concerning which he may tes- 
tify, or produce evidence, documentary or otherwise, tefore 
said commission or in obedience to its subpoena,” etc. 

The appropriation act of February 25, 1908, c. 755, § 1, 82 
Stat. 904 (U. S. Comp. St. Supp. 1909, p. 1142), enumerates 
several statutes, including the Anti-Trust Act of July 2, 
1890 (act July 2, 1§90, [88) c. 647, 26 Stat. 209 [U. S. Comp. 
St. 1901, p. 3200] ) , and provides that : 

“No person shall be prosecuted or be subjected to any penalty or 
forfeiture for or on account of any transaction, matter or thing con- 
cerning which he may testify or produce evidence, documentary or 
otherwise, in any proceeding, suit or prosecution, under said acts.’* 

This statute was amended by the act of June 30, 1906, c. 
8920, 34 Stat. 798 (U. S. Comp. St. Supp. 1909, p, 1168), by 
adding the provision that such “ immunity shall extend only 
to a natural person who, in obedience to a subpoena, gives 
testimony under oath or produces evidence, documentary or 
otherwise, under oath.” 

On various dates in 1909 and 1910 certain grand jurors 
of toe United States Circuit Court, Southern District of 
New York, were making inquiry into transactions of the 
American Sugar Befining Comiumy. One branch of in- 
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'*quir 7 was in reference to the acquisition and closing up 
of the Pennsylvania Sugar Befining Company of Philadel- 
phia, arising on the so-called Kissel-Segal loan. The de- 
tails are sufficiently set forth in Pennsylvania Sugar Re- 
fining Company v. Amerioan Sugar Befining Company^ 166 
Fed. 254, 92 C. C. A. 818. These transactions were con- 
tended to be a violation of the Anti-Trust Act. The other 
inquiry was also concerned with alleged violations of the 
same act. In the first of these inquiries a subpoena duces 
tecum was directed to “Charles R. Heike, secretary of the 
American Sugar Refining Company,” and served upon him. 
By it he was summoned to testify and was ordered to 
bring with him all records of the company, etc., showing 
minutes of the directors’ executive committee relative to 
the Kissel-Segal loan, and also minutes of the board of 
directors and all other evidences and writings in his custody 
concerning the premises. A second subpoena called for 
certain letters and press copies relating to these transac- 
tions. In the other inquiry a subpoeena duces tecum was 
directed to “Charles R. Heike, secretary of the American 
Sugar Refining Company, and secretary of the American 
Sugar Refining Company of New York,” and served upon 
him. By it he was summoned to testify and ordered to 
bring with him certain books and papers of both companies. 
He obeyed these subpoenas, testified before both these grand 
juries, and produced various records and papers of the two 
companies. The question now presented is whether the tes- 
timony which he gave and the production of the records 
and papers which he laid before the grand juries secure 
him immunity from this prosecution, which has nothing to 
do with the Anti-Trust Act and is concerned only with cer- 
tain frauds in connection with the weiring of dutiable 
goods, whereby the Government was deprived of duties 
which it should hate received. 

The argument as to the precise measure of immunity 
secured by the statute has been quite extended and a con- 
structioh of the act contended for which we do not find it 
necessary now to pass upon when the sum totol of all that 
BFdihi testified to under these subpcenas is eninnerated it 
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seems to os to lall so far short of what the statute plain}; 
contemplates that there is little left to be said. 

He t^ified, of course, that he was the person to whom 
the sub[89]poenas were addressed, secretary of the New 
York corporation and secretary and treasurer of the New 
Jersey corporation. That circumstance was well known 
when the subpoenas were prepared and addressed to him; 
he held these offices for many years ; his official position was 
matter of record. To interpret the statute as securing im- 
munity to an officer of a company for offenses committed 
while such officer, merely because he has stated under oath 
on some prior investigation that he was an officer, seems to 
us preposterous. 

He testified as to the corporate history of the American 
Sugar Refining Company, of what prior concerns it was 
composed, and what refineries and other property it ac- 
quired, what stock (of its components) it exchanged its 
own for. But all this was merely a recital of what was 
disclosed by the books and papers of the corporation, which 
it had turned over through him to the grand juries them- 
selves. Indeed, in these records and documents was the 
best competent evidence of its corporate history to be found ; 
Heike’s so-called “testimony” as to these subjects was but 
the preparation of an index to what they disclosed. 

He testified before one of the grand juries that four cer- 
tain checks of the American Sugar Refining Company which 
represented the Segal-Kissel loan were signed by him as 
treasurer; he looked at the checks and testified that he wrote 
the signatures. This was testimony given under oath in obe- 
dience to a subpoena; but he was not prosecuted in this ac- 
tion, nor was it sought to subject him to any penalty for or 
on account of the transaction, matter, or thing concerning 
which he so testified. There was no question in this action 
of the Segal-Kissel transaction. The four overt acts charged 
under the sixth count related to his signature of four checks; 
but the Govenunent did not seek to use the Segal-Kissel 
checks to make proof of his signature to the others. H is 
conceded that his admitted handwriting on the Segal <^ei^ 
could not «ven be used as standards of comparison to eririli- 
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lish the signature to ones referred to in the sixth count 
(Hickory v. U. S., 151 U. S. 808, 14 Sup. Ct. 334, 38 L. Ed. 
170), and no effort was made to do so. The suggestion that 
comparison of the signatures on the four checks of the sixth 
count with the four signatures on the Segal checks would 
have enabled the investigator to determine that they were 
made by the same man and were in one and the same hand- 
writing” seems to us overstrained. As secretary for many 
years of both companies, signatures concededly Heike’s were 
scattered broadcast by thousands through the community. 
Indeed, no comparison was needed. The identity of name 
and oifice was quite sufficient for the investigator. Proof of 
the genuineness of the signatures of the sixth count was 
easily to be found without any reference to the testimony 
before the grand juries. 

[2] There was furnished to the second grand jury a state- 
ment giving actual meltings of each company operated by 
the American from 1887 to 1907, showing the pounds of 
sugar melted each year in each refinery, which included the 
amount melted by the Havemeyer & Elder Refinery for the 
period covered by the prosecution. This statement was pro- 
duced by Heike. On the trial of the present indictment 
[90] it was essential to show the true weights of certain im- 
portations, and in order to enable the jury to determine what 
they were proof was made of the quantity actually melted at 
that refinery. As to these meltings the plaintiff in error 
contends : 

** But the kernel of the case lies In the proof of the actual meltings 
and the quantity of sugar produced at the Havemeyer & Elder Re- 
finery. These meltings represented the weights made by the custom- 
house employte on the dock. These weights presented the basis 
upon which were prepared the calculations and statistical table which 
were later on in the trial presented to the Jury, and which purported 
to show that the result in manufactured product was greater than 
warranted by the number of pounds of sugar melted. This fact Mr. 
Heike testified to (before the grand Jury).*’ 

The Oovemment contends that this statement of total 
meltings was volunteered by Heike, and there is some uncer^ 
tainty as to just how it was furnished. We disregard thii^ 
however, and will assume that the grand jury subpoena called 
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for just; Budi a atatemen^ and that it was fuznished to <ho. 
grand jury in req>onse to such a calL 
It seems to us, however, that this statement was not in 
aiqr true sense “ tertimony given ” or documentary evidence 
produced” by Charles B. Heike before the grand jury. 
Personally he knew nothing about the meltings and could 
himself give no competent testimony. As an officer of the 
company, he could require its clerks to prepare such state- 
ment from the records, which the grand jury already had 
under the subpoena duces tecum. The weighers who noted 
the scales and called off the readings, the checkers who re- 
corded the amounts, the clerks who transcribed such records 
in the books, the corporation which had sudi weighings 
made and which preserved the records of them, the clerks 
who subsequently tabulated these records, may fairly be 
said to have contributed, each of them, testimony essential 
to proving that the tabulation was an accurate statement 
of the total weighings; but we cannot see that Heike had 
anything to do with it, except to inform the last series of 
derks that the corporation which employed them wished 
them to make such a statement. When it was thus made 
up by the corporation, it certainly would be a matter of no 
importance whether it was actually transported to the grand 
jury room by one officer or employe or by some other one. 
The distinction between a corporation and its officers has 
not always been closely adhered to; but such distinction is 
accentuated in WUton v. U. S., 221 U. S. 361, 31 Sup. Ct. 
638, 65 L. Ed. 771 (May 11, 1911), where it is held that the 
subpoena duces tecum may properly be addressed directly 
to the corporation. The statement of meltings being a 
document prepared for the grand jury by the corporation 
and which the. corporation under the subpoena was obli- 
gated to turn over to the grand jury, no matter which officer 
had the immediate custi^y of it, we fail to see why the 
performance of that corporation obligation to ddiver the 
document by one of its officers can give him.peiwmal im- 
munity in regard to anything which sudi rtatraunt, to 
whudi he to contributed nothing, contains. 
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‘ The asaignments of errmr which deal with the dispoaitioii 
of Heike’s special plea are therefore overruled. 

* ♦ ♦ * • 

[101] The judgment of the circuit court is affirmed. 


HEIKE v. UNITED STATES.® 

OBBnORAia TO THE CIRCUIT COURT OF APPEALS FOR THE SFX^ND 

CIRCUIT. 

No. 620. Argued January 9, 1913. — ^Decided January 27, 1918. 
[227 U. S. 131.1 

There is a clear distinction between an amnesty for crime committed 
and the constitutional protection under the fifth amendment from 
being compelled to be a witness against oneself.^ 

The obvious purpose of the act of February 25, 1903, c. 755, 32 Stat. 
854, 904, granting to witnesses in investigations of violations pf the 
Sherman Act immunity against prosecution for matters testified to, 
was to obtain evidence that otherwise could not be obtained ; the 
act was not intended as a gratuity to crime, and is to be construed, 
as far as possible, as coterminous with the privilege of the person 
concerned. 

Evidence given in an investigation under the Sherman Act does not 
make a basis under the act of February 25, 1908, for immunity of 
the witness against prosecutions for crimes with which the mat- 
ters testified about were only remotely connected. 

Granting a separate trial to one of several Jointly indicted for con- 
spiracy is within the discretion of the trial Judge, reviewable only 
in case of abuse. 

Even if there may have been an abuse in some instances of indicting, 
under I 6440 for conspiracy instead of for the substantive crime 
itself, liability for conspiracy is not taken away by its success, an4 
in a case such as this, there does not appear to be any abuse. 
BSvidenoe showing that a conspiracy had continued before and after 
the periods specified in the indictment, held in this case not inad- 
missible against a defendant present at the various times testified to. 
192 Fed. Rep. 88, aifirmed. 

•For opinion of Circuit Court of Appeals (192 Fed. 88) see dnle, 
P«»o„441. 

^ Syllabus and statements of argumenti copyrighted^ 1818, by The 
Baidcs Ijaw Publishing Company. 

86826*— VOL 4— 17 ^28 
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The faete, #hich inTolve the extent of immuni^ granted 
under tihe act of February 25, 1903, c. 765, 32 Stat. 854, 804, 
are stated in the opinion. 

Mr. John B. Stanchfield, with whom Mr. George 8. Cfra- 
ham and Mr. Frederick AUia were on the brief, for peti- 
tioner : 

[182] The immunity statute herein pleaded in bar is a 
grant of amnesty from the sovereign, operating by way of a 
pardon from the Government. It bears no analogy, either in 
conditions of acquirement or in mode of operation, to the 
constitutional privilege of the fifth amendment. 

There is a fundamental distinction between the constitu- 
tional privilege and the statutory immunity. It is apparent 
on the very face thereof. 

The first proceeds upon the theory of a shield against com- 
pulsory self-incrimination, given by sovereign to citizen. 

The second proceeds upon the theory of a pardon or 
amnesty, given by the Government to the citizen. 

Even if the immunity should receive a strict and narrow 
construction because it is ‘‘in derogation of the sovereign 
power to punish,” and public policy may favor a narrow, 
and is opposed to a broad, view of the immunity provision, 
on the other hand, the pardon theory of immunity affords a 
complete refutation of any narrow rule of construction, and 
public policy requiilss a broad construction of the immunity 
provision. 

The plain language of the statute itself shows that it c<m- 
.fers general amnesty, and should operate as a pardon, and 
not in the way the old constitutional privilege does. See act 
of January 24, 1862, § 103, Rev. Stat; § 859, Bev. Stat.; act 
of January 24, 1862, c. 11, 12 Stat. 383; § Bev. Stat.; 
act of February 25, 1868, c. 13, § 1; 15 Stat. 37 ; act of Feb. 
ruary 11, 1893, 27 Stat. 443; Counedman v. BUchcode^ 142 
U. S. 647; Brown v. Walker, 161 U. S. 591. 

The absurdity and imp<ffisibility of imposing all tire ean- 
ditions and limitations of tire constitutional privily tiiows 
that the immunity statute was intended to operate as a gralit 
of amnesty or pardon. 
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The pnblie poli <7 of the statute shows that it should 
operate as a grant of amnesty or pardcm. United Statee v. 
Armow, 142 Fed. Bep. 819, 826. 

[188] The weight of authority shows that the immunity 
statute is an act of general amnesty, and therefore should 
operate as - a pardon from the Government. Brown ▼. 
Wcdker^ 161 U. S. 691; BurreU v. Montana, 194 U. S. 572, 
578; Hale Henkel, 201 U. S. 43, 67; United SUUea v. 
Price, 96 Fed. Rep. 962; United States v. Swift, 186 Fed. 
Bep. 1002. State v. Murphy, 107 N. W. Bep. 470, distin- 
guished. 

The pardon or amnesty theory of the immunity statute 
affords a complete refutation (1) of every argument ad- 
vanced by the Government, (2) of every ground for the 
opinion of the learned trial court, save one, (3) and of 
every ground assigned by the learned Court of Appeals 
without exception, in opposition to the plea in bar herein. 

The authorities cited by the Government for its conten- 
tions, or those of the court below, are not in point, if the 
immuni ty statute be treated as a statute of amnesty. 

There are but three cases in which the witness has pleaded 
the immunity statute in bar to a prosecution. United Statee 
V. Armour, 142 Fed. Rep. 808; United States v. Swift, 
186 Fed. Bep. 1002; State v. Murphy, 107 N. W. Rep. 470. 

It would seem to follow from this review of cited cases, 
none of which support the contention of the Government 
that the immunity statute of 1903 is merely a defense 
against self-incrimation, requiring to be pleaded as a privi- 
lege, and extending no further than the exclusion of testi- 
mony given; nor anything against the contention that the 
statute grants general amnesty to witnesses, as this court 
has said, operating in every case to which it is applicable, 
ex proprio vigors as a pardon does. 

The petitioner’s former testimony was ‘‘concerning” the 
“ transaction, matter or thing ” on account of which he is 
being prosecuted, within the meaning of the statute; 
althoufl^ itf>e particular offense for which he has been in- 
di^ied vas not the direct subject of the inquiry at which 
[IM] he testified, yet it was incidentally discovered, led hp 
to and prosecuted by means of his testimony. 
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The word ‘^oonoeming *’ should receive tiie broadest |K>s- 
sible coDStruction. Broton v. WaBeerf 161 U. S. 628; United 
States y. BwTy 25 Fed. Cas. ^yCotmeehrum v. Hitcheoekf 
142 U. S. 564, 562; Hade t. H&nkel, 201 U. S. 67; Boyd v. 
United States, 116 IT. S. 616, 629; People y. Forbes, 148 
N. Y. 219, 228; Amu Lithographie Co. v. Werckmeister, 221 
U. S. 608, 611. 

Whether or not the immunity statute should receive a 
broad application is a political question, and the poli<^ 
adopted by Congress is final and lading on all. 

Public policy is a political question, and it is the province 
of Congress, in the first place, to determine the public 
policy of every statute it enacts. Pennsylvania v. Wheeling, 
18 How. 440; Rhode Island v. Massachusetts, 12 Pet. 787, 
788 ; Luther v. Borden, 7 How. 42 ; WURam v. Suffolk, t&e., 
18 Pet. 420; Foster v. Neilson, 2 Pet. 258; Head Money 
Cases, 112 U. S. 598; United States v. Rauscher, 119 U. S. 
418, 419; United States v. Collins, 25 Fed Cas. 550; United 
States V. Armour, 142 Fed. Rep. 826. 

The pleadings, on the plea in bar, afforded sufiicimit evi- 
dence on the question of relevancy to make it error to direct 
the verdict on the special trial of the plea. 

The Circuit Court of Appeals erred in holding that pe- 
titioner was entitled to no immunity because he was sub- 
poenaed and testified as an officer of the corporation under 
investigation at the anti-trust proceeding, where he gave 
the evidence he now relies on. State v. NoweU, 58 K H. 
814; Brown v. Wcdieer, 161 U. S. 602; Hcde v. Henkel, 201 
U. S. 69-70. WUson v. United States, 221 U. S. 861, dis- 
tinguished. And ees B. db O. v. Int. Com. Comm. 221 
U. S. 612; Am. Lith. Co. v. Werckmeister, 221 U. S. 611; 
Int. Com. Comm, v. Baird, 194 U. S. 25. 

The court below erred in denying the motion of the de- 
fendant Heike for a separate trial. He was tmlawfully 
[186] prejudiced by being tried together with the other 
dOfendants. 

No man can recnve a fair trial if he is forced to stand in 
a background of fraud and knavery created by the sets 
of others but whidi necessarily tibrow their dubious 
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OTer his own conduct and impart a sinister significance to 
his most innocent acts. White v. The People^ 81 Illinois, 
888 ; State t. Oantndiney 107 Nor. Car. 788. 

In addition, the defendant was greatly prejudiced by 
the fact that during the course of the trial three of the 
other defendants pleaded guilty. This turn of events should, 
it is submitted, have induced the court to grant to the de- 
fendant Heike a separate trial. United States v. MatthewSy 
Fed. Caa No. 157415/ Krause v. United States, 147 Fed. 
Rep. 444. 

While the lower court had discretion upon the motion for 
a severance. United States v. M archant , 12 Wheat. 480; 
United Staies v. Ball, 168 U. S. 662, it does not follow, how- 
ever, that the granting or denial of the motion is not subject 
to review by this court. O'Connell v. Pennsylvania Co., 118 
Fed. Rep. 991; Oshome v. The Bank, 9 Wheat. 788, 866; 
Knatse v. United States, 147 Fed. Rep. 444; White v. 
People, supra; Morrow v. The State, 14 Lea (Tenn.), 488; 
Watson V. The State, 16 Lea, 604; State v. Desroohe, 47 La. 
Ann. 651. 

It was error to convict petitioner on the sixth count, for 
conspiracy. 

It has become customary for prosecutors to charge con- 
spiracy rather than the commission of actual crime in their 
indictments, especially statutory crimes of the class under 
consideration. Although relying on the same evidence, 
they find it easier to convince a jury of secret conspiracy 
than of a palpable crime; it opens the door to metaphyncal 
speculation in place of dry proof; the inquiry is into inten- 
tions rather than acts; it is a reversion to all the evils of 
the old practice when the trial was of a [136] conspiracy 
in the minds of the conspirators without overt acts to show 
it. This is abuse. See United States v. Kissel, 178 Fed. 
Rep. 828, 828; Wharton’s Criminal Law, § 1402. 

The circumstantial evidence, from which alone the jui^ 
inferred petitioner’s participation in and knowledge of the 
iftau^ in question, was not legally sufficient for those pur* 
poera; the leuned trial court erred in allowing the jury' to 
diAW mich inference and the learned Court of Appeals 
erred in dffinning 'the judgment in that respect. 
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The learaed trial court committed reversible error in 
admitting in evidence the so-called ** pink hooka” Chicago 
LiUf^ermg Co. v. Hewitt, 64 Fed. Bep. 814; Keni v. ^omn, 
1 Gray, 148; Otndd v. HarUey, 187 Massachusetts, 661; 
Horwdlk v. Ireland, 68 Connecticut, 1; Swan v. Thurman, 
112 Michigan, 416; People v. MiteheH, 94 California, 650; 
Price V. Standard Life Co., 90 Minnesota, 264; Chaffee v. 
United States, 18 Wall. 616. 

The admission of hearsay evidence, in addition to the 
ordinary error, violated the right of accused to be con- 
fronted trith the witnesses against him. United States 
Constitution, 6th Amendment; Motes v. United States, 178 

U. S. 468; Kirhy \. United States, 174 U. S. 47; Cooley 
on Constitutional Limitations, 7th ed., p. 461; Pea'll v. 
Bromwich, 200 N. Y. 386; State v. Thomas, 64 Nor. Car. 74; 
United States v. AngeU, 11 Fed. Rep. 34, 48; People v. 
Ooodrode, 132 Michigan, 642. 

The trial court committed reversible error in allowing 
in evidence acts and declarations of a co-conspirator thir- 
teen years prior to the conspiracy. Logan v. United States, 
144 U. S. 268; Train v. Taylor, 61 Hun (N. Y.), 216; State 

V. Crofford, 121 Iowa, 396; ’Williams v. Dickinson, 28 Flor- 
ida, 90; 'Wilson v. People, 94 Illinois, 299; People v. Irvnn, 
77 California, 494; State v. Mdberly, 121 Missouri, 604. 

[187] Mr. Assistant Attorney General Denison, with 
whom Mr. Henry L. Stimson and Mr. Felix Frankfurter 
were on the brief, for the United States. 

The plea of immunity was not well founded. Hale v. 
Henkel, 201 U. S. 43, 69; Brown v. W<Aker, 161 U. S. 691; 
United States v. Swift, 186 Fed. Rep. 1002; United States 
V. Armour, 142 Fed Rep. 808; State v. Murphy, 128 Wis- 
consin, 201; State v. Warner, 18 I^ea (Tenn.), 52, 62-^; 
,/n re Kitde, 180 Fed. Rep. 946, 948 (So. Diet., N. Y.); 
United States v. Kimbdtt, 117 Fed. Rep. 166, 168, 166, 168. 

The immunity provisions are statutes in derogarimk of 
ess^tial governmental powerai, and as such should not be 
extended beyond the purpose of thrir ena<^ment. X-ouis- 
viUe Redkway v. Kentucky, 161 U. S. 677, 686; UrMed 
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Statet ▼. ButTf 25 Fed. Cas., pp. 82-40; Hale y. Hetihel, 
eupraf American Lithographic Company y. W erckmeiater^ 
221 U. S. 608; Wigmore on Evidence, § 2192. 

The purpose of the immunity statutes, as shown by 
their structure and their historical evolution, was to pre- 
vent the obstruction of the specified prosecutions by the 
exercise of the constitutional privilege. This purpose was 
accomplished by an exchange of immunity for the privi- 
lege. There is nothing either in the terms of the act or 
its history to indicate any intention of granting a bonus 
in addition to this exc^nge. 

The form of the act of February 11, 1898, is a balance 
indicating an exchange. The clause beginning “But” is 
in relation to and a plain exchange for the clause which 
withdraws the “excuse” from testifying oh the ground of 
incrimination. 

Also the word “concerning” indicates a real connection 
with a crime analogous to the connection which would raise 
the privilege. 

The theory of petitioner’s brief, that the purpose of 
Congress was to “encourage volunteer witnesses” and to 
“persuade” them to testify, by giving them “a reward” 
[138] of absolution from all crimes, has nothing whatever 
to base itself on. It was repudiated by Judge Carpenter 
in the Swift case., supra, and by Wigmore in the passage 
quoted, supra. 

Congress has been exceedingly conservative in the en- 
actment of statutes granting immunity. Instead of pass- 
ing a general inununity statute, it has g<me step by step, 
granting no greater immunify than was necessary for the 
enforcement of the various commerce laws. Section 860 
of the Bevised Statutes; Couneelman v. HUchcooh, 142 
XT. S. 547; act of Februaiy 11, 1898 (27 Stat. 448, see 
appendix); American Lithographic Co. v. 'Werehmeistw, 
221 U. S. 611; Brown v. Walker, 161 U. S. 591; Foote 
V. Buchanan, 118 Fed. Bep. 156; act of February 25; 1908, 
supraf Hale v. Henkel, supra} UnUed States v. Armour, 
supra} act of June 80, 1906 (M Stat. 798, appendix) ; act 
of Alareh: 2« 1907; e< 2564, 84 Stat. 1246; Vnitai Stateo y, 
Kimkaa^ s/psprsk. 
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No poBuble public policy calls for an extensioti of Ibie 
immunity statute to the giving of innocent evidence not 
protected by the constitutional privilege. State v. Murphy^ 
tupra. 

Ncme of the evidence adduced by Heike was incriminat< 
ing, and none of it could have been withheld by him under 
tile constitutional privilege. Urated States v. Burr, supra; 
Brmon v. Walker, supra; Queen v. Boyes, 1 B. & S. 311, 
821; Ets parte Irvine, 74 Fed. Bep. 960; United States y. 
Price, 168 Fed. Bep. 904, 907; Hickory v. Umted States, 
151 U. S. 803 ; Hayden v. WUliams, 96 Fed. Bep. 279, 281- 
282; Wilson v. United States, 221 U. S. 861; Dreier v. 
United States, 221 U. S. 394; B. ds O. v. Int. Com. Comm,., 
221 U. S. 612. 

The immunity statutes do not grant immunity except- 
ing for offenses under the acts to which they refer. As to 
evidence tending to incriminate a witness of other offenses 
entirely unrelated to such acts, he still retains the consti- 
[189] tutional privilege. B&utOl v. Magone, 157 U. S. 154, 
157, 158; State v. EUsvoorth, 181 Nor. Car. 773; Common- 
voetdth V. Daly, 4 Gray {Mass.), 209; Rudolph v. State, 128 
Wisconsin, 222, 226. 

The admission of the so-called “ pink books ” on the trial 
of the plea of not guilty was not error. 

Am unnecessarily complete foundation was laid for these 
books. Chicago Lumbering Co. v. Hewitt, 64 Fed. Bep. 
814; Miss. Logging Co. v. Robsen, 69 Fed. Bep. 773, 781, 
782 (G. C. A. 8th C.) ; Greene v. United States, 154 Fed. 
Bep. 401; Kerrch v. United States, 171 Fed. Bep. 866, 369; 
Chrunberg v. United States, 145 Fed. Bep. 81, 91; Bacon v. 
United States, 97 Fed. Bep. 35, 40-41; 1 Wigmore on Evi- 
dence, g 1521, pp. 1888-89, and § 1530, pp. 1895-96; Conti- 
nemtcd Bank v. Nationcd Bank, 108 Tennessee, 874. 

Tlie admission on the main trial of the testimony of 
Spitzeif concerning the early history of the conspiracy was 
' not error. United States v. KisseU, supra; Wood v. United 
States, 16 Pet. 842, 860-361; Bottondy v. United States, 1 
- Story; 185; United States v. dff Barrels, 7 Blatdi. 469, 4T2; 
Standard GU Co. t. United States, 221 tf. S. 1; 8 Gte^eaf 
<m Evidence, 16th ed., g 98; State v. Walker, supra. 
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Ja^ce Houass delivered the opinion of the court. 

The petitions was indicted for frauds on the revenue, 
and, in the cdxth count, under Sev. Stat., § 5440, for a con- 
q>iracy to conunit such frauds by effecting entries of raw 
sugars at less than their true weights means of false 
written statements as to the same. Rev. Stat.*, § 5445. Act 
of June 10, 1890, c. 407, § 9, 26 Stat 131, 135. He pleaded 
in bar that, in 1909 and 1910, answering the Government’s 
subpoena, he had testified and produced documentary evi- 
dence before a Federal grand jury investigating alleged 
breaches of the Sherman Anti-Trust Act, that the testimony 
and dociunents concerned the subject- [140] matter of the 
present indictment and that therefore he was exempted from 
liability by the act of February 25, 1903, c. 755, 32 Stat. 854, 
904, as amended June 30, 1906, c. 3920, 34 Stat. 798. There 
was a replication; issue was joined; a trial was had upon 
the plea, in which the court directed a verdict for the Gov- 
ernment, 175 Fed. Rep. 852; leave was given to plead over; 
a premature attempt was made to bring the case before this 
court, 217 IT. S. 423, and then there was a trial on the merits 
in whidi the petitioner was found guilty on the sixth count. 
The Circuit Court of Appeals afiirmed the judgment, 192 
Fed. Rep. 83, 112 C. C. A. 615. Whereupon a writ of certio- 
rari was granted by this court. 

The investigation in which the petitioner testified con- 
cerned transactions of the American Sugar Refining Com- 
pany. See Pennsylvania Sugar Refining Co. v. American 
Sugar Refining Co., 166 Fed. Rep. 254. The petitioner was 
summoned to produce records of the American Sugar Re- 
fining Company and to testify. He appeared, produced 
the records and testified that he was the person to whom 
the subpoenas were addressed, secretary of the New York 
corporation and secretary and treasurer of the New Jersey 
.corporstion of the same name. He summed up what the 
bootic produced tttowed as to the formation of the New 
ToiJc ftwinpany. He identified his signature to foor checks 
of the company in a transaction not in question here — ^the 
■lOBSel-Segal .lokn mentioned in Cnited States v. Kissdf2tB 
IT. S. 601, 608. These diecks were not used in the pre^t 



^ 188 ^ «n 

Oplnioa (>t Oovjt. 

csise. testified as to the ownership of the Haveipfqrer 
and £ld^ Befinery in Brooklyn. Finally he ptoduci^ a 
table showing how many pounds of sugar were melted 
eadi year from 1887 to 1907 in each refinery, this table of 
course not purporting to represent the petitioner’s personal 
knowledge, but being a summary of reports furnished by 
. the company’s different employees, and, the Govemmoit 
contends, volunteered by him. 

[141] The act of February 25, 1908, c. 765, 32 Stat. 864, 
904, appropriates $500,000 for the enforcement of the Inter- 
state Commerce and Anti-Trust Acts, ^‘Provided, that no 
person shall be prosecuted or be subjected to any penalty 
or forfeiture for or on account of any transaction, matter, 
or thing concerning which he may testify or produce evi- 
dence, documentary or otherwise, in any proceeding, suit, 
or prosecution under said acts; Provided further, that 
no person so testifying shall be exempt from prosecution 
or punishment for perjury committed in so tertifying.” 
(This last proviso was added only from superfiuous cau- 
tion and throws no light on the construction. OUekttein 
V. United States, 222 U. S. 189, 143, 144.) By the amend- 
ment of June 30, 1906, c. 8920, 84 Stat. 798, immunity 
under the foregoing and other provisions ‘‘shall extend 
only to a natural person who, in obedienec to a subpoena, 
gives testimony under oath or produces evidence, docu- 
mentary or otherwise, under oath.” 

The petitioner contended that, as soon as he had testified 
upon a matter under the Sherman Act, he had an amnesty 
by the statute from liability for any and every offense 
&at was connected with that matter in any degree, or, 
at least, every offense toward the discovery of which hb 
testimony led up, even if it had no actual effect in bringing 
the discovery about. At times the argument seemed to 
suggest that any testimony, although not incriminating, 
if relevant to the later charge, brought the amnesfy into 
.play. In favor of the broadest construction of the an- 
munify act, it is argued that when it wm passed fliiK was 
an imperious popular demuid that the inside working of 
the trusts should be investigated, and that the people and 
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Coagrow cared so much to secure the necessary evidosoe 
that they were willing that some guilty persons should 
escape, as lhat reward was necessary to the end. The 
Government, <m the other hand, maintains that tiie statute 
diould be limited as nearly as may [148] be by the bounda- 
ries of the constitutional privilege of which it takes the 
place. 

Of course there is a clear distinction between an amnesty 
and the constitutional protection of a party from being 
compelled in a criminal case to be a witness against him- 
self. Amendment V. But the obvious purpose of the stat- 
ute is to make evidence available and compulsory that 
otherwise could not be got. We see no reason for sup- 
posing that the act offered a gratuity to crime. It should 
be construed, so far as its words fairly allow the construc- 
tion, as coterminous with what otherwise would have been 
the privilege of the person concerned. We believe its 
policy to be the same as that of the earlier act of February 
11, 1893, c. 83, 27 Stat. 443, which read “ No person shall 
be excused from attending and testifying,” &c. ^*But no 
person shall be prosecuted,” Ac., as now, thus showing the 
correlation between constitutional right and immunity by 
the form. That statute was passed because an earlier one, 
in the language of a late case, ‘*was not coextensive with 
the constitutional privilege.” American LithograpMo Co. 
V. Werchmeieter, 221 XJ. S. 603, 611. Compare act of Feb- 
ruary 19, 1903, c. 708, § 3, 82 Stat. 847, 848. To illustrate, 
we tiiink it plain that merely testifying to his own name, 
although the fact is relevant to the present indictment as 
well as to the previous investigation, was not enough to give 
the petitioner the benefit of the act. See 3 Wigmore, Evi- 
dmioe, § 2261. 

There is no need to consider exactly how far the paral- 
lelism should be carried. It is to be noticed that the testi- 
moQy most relied up<m was the summary made from Uie 
boblm of the company by its servants, at ^e petitioner^ 
direction, and simply handed over by him; that apart from 
: the statute the petitioner could not have prevented the pro- 
do^um of; tim books or papers of the company, soch as the 
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summuy was-when made^ or refused it if [148:] he had tibe 
eiKtody of them, and that the decisions that established 
the duty to produce go upon the absence of constitutional 
privilege, not upon the ground of statutory immunity in 
tmch a case. Wilson v. United SteUesy 221 U. S. 361, 377 
■dt' seq. Dreier v. United States^ 221 U. S. 394, 400. Bedti- 
more db Ohio R. R. Co. v. Interstate Commerce Commia- 
dton, 221 U. S. 612, 623. Wheeler v. United States, 226 
IT. S. 478. Oramt v. United States, (ante, p. 76. But this 
consideration does not stand alone, for the evidence given 
in the former proceeding did not concern the present one 
and had no such tendency to incriminate the petitioner as 
to have afforded a ground for refusing to give it, even 
apart from the statute and the fact that it came from the 
corporation boohs. Taking all these considerations together 
we think it plain that the petitioner could take nothing 
by his plea. 

The evidence did not concern any matter of the present 
charge. Not only was the general subject of the former 
investigation wholly different, but the specific things testi- 
fied to had no connection with the facts now in proof much 
closer than that they all were dealings of the same sugar 
company. The frauds on the revenue were accomplished 
by a secret introduction of springs into some of the scales 
in such a way as to diminish the apparent weight of some 
sugar imported from abroad. The table of meltings by 
tile year had no bearing on the frauds, as it was not con- 
fined to the sugar fraudulently weighed and it does not 
appear how the number of pounds was made up. The mere 
fact that a part of the sugar embraced in the table was 
the sugar falsely weighed did not make the table evidence 
concerning the frauds. The same consideration shows that 
it did not tend to incriminate the witness. It neither led 
nor could have led to a discovery of his crime. So the 
admission of his ragnature to certain checks, altiiough it 
fumitiied a possible standard of tiie petitioner’s handwriting 
if there had [144] been any diqmte about it, whidi there 
was not, in the circumstances of this case at least had 
neithot connection nor criminating effect. When tiie statute 
speaks of testimony concerning a matter it means ooncem- 
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ing it in a substantial way, just as the constitutional pro* 
tection is confined to real danger and does not extend to 
remote possibilities out of the ordinary course of law. 
Brown, v. Waiter, 161 U. S. 691, 599, 600. See 6 Wigmore, 
Evidence, § 2281, p. 288. Other questions would have to 
be dealt with before the petitioner could prevail upon his 
plea; but as we consiler what we have said sufficient, we 
shall discuss it at no greater length. There was no dispute 
as to the facts and a verdict upon it for the Government 
properly was directed by the court. 

The other matters complained of would not have war- 
ranted the issue of the writ of certiorari and may be dealt 
with in few words. The petitioner was denied a separate 
trial, and this is alleged as error. But it does not appear 
that the discretion confined to the trial judge was abused. 
United States v. BaJl, 163 U. S. 662, 672. Again it is said 
that if the evidence proved the petitioner guilty of a con- 
spiracy it proved him guilty of the substantive offense. 
It may be that there has been an abuse of indictment for 
conspiracy, as suggested by Judge Holt in United States v. 
Kissel.^ 173 Fed. Bep. 823, 828, but it hardly is made clear 
to us that this is an instance. At all events the liability 
for conspiracy is not taken away by its success — that is, 
by the accomplishment of the sutetantive offense at which 
the conspiracy aims. Brown v. 225 U. S. 892. Reg. 

V. Button, 11 Q. B. 929. Rex v. Spragg, 2 Burr. 993, 999. 

An objection is urged to the admission of certain books, 
called the pink books, in evidence — they being the books 
in which were entered weights given by one set of weigh- 
ers— 4he city weighers — the weighers not having been called. 
These weights were the higher ones and were introduced 
as evidence of the discrepancy. They appear [146] to 
have been accepted by tht company, were checked by the 
company’s tallymen, who testified, and if other evidence 
than that of the men who made the entries was necessary 
it was produced. See 2 Wigmore, Evidence, §§ 1621, 1680.. 
Another objection to evidence concerned the admission of 
testinmny that the same course of conduct was going on 
long before the date in the indictment When it is alleged 
that the defendants conspired. The indictment of ooutii 
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charged A oiHispiracy not barred by the statute pi limita- 
tions, but it was permissible to prove that the course ol 
fraud was entered on l<mg before and kept up. Wood v. 
UnUed StaJtot^ 16 Pet. 342, 360. Standard OH Co. y. Vruted 
Stateoy 221 U. S. 1, 76. The acts and directions of earlier 
date tended to show that the same conspiracy was on foot. 
The petitioner was there. The time of his becoming a party 
to it was imcertain. The longer it had lasted the greater 
the probability that he knew of it and that his acts that 
helped it were done with knowledge of their effect. We 
think it unnecessary to discuss the suggestion that the evi- 
dence did not warrant leaving the case to the jury, or to 
add further to the discussion that the case received below. 

Judgment affirmed. 


UNITED STATES FIRE ESCAPE COUNTERBAL- 
ANCE CO. «. JOSEPH HALSTED CO. 

(District Court, N. D. IlUnoia B. D. April 16, 1912.) 

[195 Fed. Rep. 295.] 

MoROPOLUis (I 21) — OoMBiRATioNs — RIGHTS OF BIekbbbs. — ^A u as- 
signee of a patent holding under an assignment made In aid of a com- 
bination violative of the Sherman Anti-Trust Act (act July 2, 1890, 
c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]) may sue In 
equity an infringer of the patent who can not Justify his wrongful 
acts by attacking the assignee as an unlawful combination, since a 
decree establishing title in the assignee and an infringement by the 
infringer need not touch the question of Illegal combination.* * 

[Ed. Note. — ^For other cases, see Monopolies, Gent. Dig. ( 15; 
Dec. Dig. I 2L] 

In Equity. Suit by the United, States Fire Escape Coun- 
terbalance Ciompany against the Joseph Halsted Company. 
Exceptions to the substituted amendment of answer sus- 
tained. 

* Syllabus copyrighted, 1912, by West Publlshlag ConqMiny. 

*The same gea^l principle is stated in Coca-Cola Co. v. Daoum 
Sronm Co., 200 Fed. 105, 106; Coca-Cola Co. v. Oav-oia Co., 2Q0 FsO. 
790^ 726; AesroikNpAt Gas Go. v. Preat-o-lUe Go.,. 215 Fed. 6^ ^, , 
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Brown <6 Sopkhw, of Chicago, 111., for complainant. 

Bin HUlf of Chicago, 111., for defendant. 

SaMfioRir, District Judge. 

Exceptions to amendment to answer. An order sustain* 
ing exceptions to a part of the original answer having been 
made, defendant was allowed to amend, and did so, March 
[296J 15, 1912. Exceptions being made to the amendment 
and heard, defendant offered a substitute amendment, and 
made a motion for leave to file April 10, 1912. This motion 
was granted, the exceptions to the amendment to stand as 
exceptions to the substitute. The only question is whether 
the assignment of a patent in aid of a combination made 
unlawful by the Sherman Act operates to pass title, or is to 
be treated as absolutely void for all purposes and in all 
places. May an infringer, one who unlawfully takes the 
property of another, defend himself on the ground that the 
property so taken or despoiled became vested in his adver- 
sary by an unlawful actl Is the latter to be excluded from 
the courts because he is himself a lawbreaker, or is his own 
wrongdoing to be redressed only through the remedies pecul- 
iarly applicable? 

It is urged that the amendment to the answer shows that 
the assignment of the patent sued on was made as part of 
an illegal scheme to monopolize the business of dealing in 
fire escapes,, and that defendant, though alleged to be an 
infringer, may therefore attack the patent transfer. Stated 
briefly, the substituted amendment sets out the following: 
Complainant does not make, use, or sell the patented devices, 
but is an illegal corporation in the nature of a trust to fix 
prices or limit output, being merely a holding company. 
Complainant was organized to acquire patents, and gain 
control of non-patented devices, for the purpose of suppress- 
ing omnpetition and regulating prices of fire escapes. This . 
it does through licensees, who were engaged in making and 
ipa^llifig fire escapes prior to complainant’s organization. 
The buriness these licensees is substantially the same m 
bdUbre, except tbat they now pay license f^ to (Complainant.' 
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Each UoenM» .makes a diffeimit form of fire esc^pe^ . Prior 
to joining the combination some of the licensees had pat- 
ents and others had not The latter class had been making 
fire escapes not within the patent sued on, without moles- 
tation or payment of royalty, and they are still making the 
same styles as before, but paying license fees to complain- 
ant. The licenses were made without consideration except 
immuni ty to the licensees from competition and unjust 
prosecution, and the opportunity of joining others in sup- 
pressing competition and raising prices. Prior to complain- 
ant’s organization, the fire escapes, both patented and non- 
patented, were in competition which is now suppressed. It 
is alleged, as a conclusion from the facts thus stated, that 
complainant is an unlawful combination under the Sher- 
man Act (act July 2, 1390, c. 647, 26 Stat. 209 [U. S. Comp. 
St. 1901, p. 3200]), all its acts and contracts in furtherance 
of the scheme are void — 

'* and that any and all title to property of any nature acquired by or 
under any such contract or agreement in furtherance and In aid of 
such Illegal acts, Is also absolutely void and of no effect; that the 
otieped aitiftment of the patent herein mei on to the eompitainant 
wu in furtherance of and in aid of aocomplithing »aid iUegal eomH- 
nation; that said assignment end this suit against this defendant, 
and suits against others similarly situated, are each steps in one and 
the same fraudulent and Illegal scheme, the one being dependent 
upon the other for its success, to control the prices of fire escapes, 
to supress competition, and to compel this defendant and other 
manufacturers of fire escapes who are not in said combination, to yield 
to the [ 897 ] demands of the complainant to that effect, or to drive 
them out of the business of manufacturing and s^lng fire escapes, 
to dm manifest injury of the public and contrary to public policy 
under the law; (hat said ateignment it, therefore, illegal, void and 
of lio force and effect to tranifer title of laid patent to the comr 
plainant herein; and that the complainant therefore has no tide in 
the patent sued on, and no title or right of any kind suflliclent to 
found this suit upon.” 

By the great weight of Federal autiiority, the infrihger 
of a patent cannot justify his acts attacking cranplaihaiii 
Its a trust or unlawful combination. This is simply 'sfiying, 
** You’re another.” Complainant inay be an obnoxioiu^ 
binatiim, but that does not eoccuse defendant for apprii^, 
pnating its property. Such a doctrine would justity steljll- 
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ing stolen goods from the thief, or despoiling any real or 
supposed trust of all its holdings. Strait v. National Har- 
row Co. (C. C.) 61 Fed. 819; Edioon El. Lt. Co. t. Sawyer- 
Man El. Co., 6S Fed. 592, 3 C. C. A. 605; OHs Elevator 
Co. y. Oeiger (C. C.) 107 Fed. 131. In ComoUy v. Union 
Sewer Pipe Co., 184 U. S. 540, 22 Sup. Ct 431, 46 L. Ed. 
679, C!onnolly bought pipe and gave notes for it, upon 
which the suit was brought, alleging that he ought not to 
pay the notes because the pipe company was an unlawful 
trust, and that the sale for which the notes were givoi was 
made in the ordinary business of the trust. He also claimed 
treble damages under the Sherman Act. The court say: 

"The defense cannot be maintained. Assuming, as defendants 
contend, that tbe alleged combination was illegal if tested by the 
principles of the common law, still It would not follow that they 
could, at common law, refuse to pay for pipe bought by them under 
special contracts with the plaintiff. The Illegality of such combi- 
nation did not prevent the plaintiff corporation from selling pipe 
that it obtained from its constituent companies or either of them. 
It could pass a title by a sale to any one desiring to buy, and the 
buyer could not justify a refusal to pay for what he bad bought 
and received by proving that the seller had previously, in the prose- 
cution of its business, entered into an Illegal combination with 
others in reference generally to the sale of Akron pipe.” 

The Connolly case was an action at law, while this is in 
equity, and it is urged that a court of equity will not lend 
its aid to an illegal trust even to the extent of protecting 
its property rights. In other words, that an unlawful com- 
bination may be freely despoiled of its property without 
equitable relief, even if it can sue at law. No such dis- 
tinction is made in the Connolly case, and the Circuit 
Court of Appeals of this circuit held a like defense un- 
availing against creditors’ claims presented in an equity 
case, in Dennehy v. MeNvlta, 86 Fed. 825, 30 C. C. A. 426, 
41 L. B. A. 609, certiorari denied 176 XT. S. 683, 20 Sup. 
Ct 1026, 44 L. Ed. 638. The claims in question were for 
rebates made by a corporation which had been held an 
unlawful m<mopoly by the Illinois Supreme Court, and were- 
disalloyrad on another ground. Moreover, the claims wore 
based upon the contracts themselves, so the question was 
directly raised, and not collaterally, as in the case now 
96826*-V0i. 4—17 80 
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under consideration. The Dennehy decition was approved 
in the t7onno% ease, 184 U. S. 647, 22 Sup. Ct. 481, 46 L, 
Ed. 679. The latter case is also aothoriiy for the position 
that the Sherman Act does not avoid contracts made by 
an illegal combination unless themselves in restraint of 
interstate commerce. 

(898] The question of the validity of contracts of sale by 
an unlawful trust, made in furtherance of the combination, 
was examined at length in Con. Wall Paper Co. v. Voigkt, 
212 U. S. 227, 256, 29 Sup. Ct. 280, 53 L. Ed. 486, and such 
a sale held void in a suit brought on the contract. The Ccm- 
nolly case was distinguished on the ground that the sale 
there was not a part of, nor in execution of, any general 
plan or scheme condemned by the law. It was simply the 
case of a corporation selling its own goods to a stranger 
wishing to buy them. But in the Voight case the sale was 
based upon agreements which were essential parts of an 
illegal scheme; the vendee having made a purchasing agree- 
ment by which sales were unlawfully restricted. Judgment 
for the corporation would have given effect to an illegal 
combination. ■ 

It is, however, argued that, even though a trespasser can- 
not defqpd his act by showing that his adversary is guilty 
of malum prohibitum, yet patent infringement suits stand 
on a somewhat different ground. A person bringing an 
infringement suit must show title to the patent, while the 
mere possessor of tangible property, though without title, 
may sue for trespass. Therefore, it is said, it is always 
open to defendant in an infringement suit to attack plain- 
tiff’s title. If he relies on an assignment, defendant may 
show its invalidity. A transfer, it is further argued, made 
in aid of unlawful combination, is absolutely void, passing 
no title of any kind. So the conclusion is reached that 
in any and all patent infringement suits defendant may 
raise the question of trust or no trust, good or bad trust, 
reasonable or unreasonable restraint of trade, whenever 
there was a patent trs^sfer in aid of the combination, 
^e United States Sted Corporation, for instance, is the 
o^er by assignment of hundreds of patents. In all its 
infringement suits may defendants raise the question now 
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in litigation by the Government whether it is or is not 
within the Sherman Act? The question would seem to 
suggest the answer, to the effect that an infringement suit 
may be disposed of without touching the question of trust 
or combination, and that the court, in adjudging infringe- 
ment, would not thereby approve a possible illegal combina- 
tion. A patent transfer is valid to pass title, even though 
made pursuant to unlawful combination. A fraudulent sale 
is still a sale, good until set aside, and can be attacked only 
by some one injured. Neither grantor nor grantee may 
question it. It is voidable as to those intended to be injui*ed, 
but good as to all others. This rule has been often recog- 
nized by the Supreme Court in ejectment and various 
other cases. Luhrs v. Hancock^ 181 U. S. 567, 573, 21 Sup. 
Ct. 726, 45 L. Ed. 1005 ; Milwaukee cfe M. R, Co, v. Sautter^ 
13 Wall. 517, 523, 20 L. Ed. 543. “A person does not be- 
come an outlaw and lose all rights by doing an illegal act.” 
Mr. Justice Holmes, in Nat, Bank cO Loan Co, v. Petrie^ 
189 U. S. 423, 23 Sup. Ct. 512, 47 L. Ed. 879. “A man by 
committing a fraud does not become an outlaw and caput 
lupinum.” Stoffela v. Nugent^ 217 U. S. 499, 30 Sup. Ct. 
600, 54 L. Ed. 856. Even though the sole inducement and 
consideration for the patent transfer were the qxpected 
benefits to be realized from the trust, yet this does not 
avoid it. In most cases the result complained of as spring- 
ing from a tort is a contract, the contract is lawful, and 
[299] the tort goes only to the motives which led to its 
being made, as when it is induced by duress or fraud.” 
Chattanooga Foundry v. Atlanta^ 203 U. S. 390, 397, 27 
Sup. Ct. 65, 51 L. Ed. 241. 

The sole value of patent property resides in monopoly. 
Within certain limits this monopoly may be made to extend 
to non-patentable property, as just decided by the Supreme 
Court in Hewry v. Dick^ 224 U. S. 1, 82 Sup. Ct. 864, 56 L. 
Ed. 645, 176 O. G. 751. If the patentee attempts still fur- 
ther to extend his monopoly by occupying unpatented terri- 
tory, and thus brings himself within the civil and criminal 
provisions of the Sherman Act, he is amenable under that 
statute, but his property rights secured by the patent remain. 
He is not to be indirectly punished in an infringement suit 
for his breach of an independent statute. 
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By the amendment now under consideration, it is 8ou|d^t 
to bring the patent transfer within the Voight case throng 
the allegation tiiat it was an essential part of the combina- 
tion. If, in making a decree for infringement or in dis- 
missing for want of it, it were necessary to give effect to an 
illegal trust, the Voight case would apply. But a decree 
adjudging infringement would not do this. It would estab- 
lish title in complainant and infringement by defendant, and 
this without touching the question of illegal combination. 
That question the court is not compelled to decide. If a suit 
were brought directly upon the patent transfer, and the 
defense that it was an essential part of an unlawful trust 
were raised, then the court would be obliged to consider that 
question. The transfer could not in that event be upheld 
without sustaining also the trust, if one really existed. Not 
so here. No one is before the court who has any title or 
standing to raise the question of trust or no trust, because 
the patent transfer is valid whether or not any unlawful 
combination in reality exists. 

A somewhat analogous case is where the owner of prop- 
erty, or a claim to property, enters into a champertous agree- 
ment with his attorney, the latter agreeing to pay the ex- 
pense of litigation on condition of sharing in the recovery. 
For a court to entertain the suit will inevitably give effect 
to the champertoqs contract, yet that is no reason for dis- 
missal. The plaintiff’s title or claim does not come through 
the unlawful bargain ; hence he is free to proceed. Boom v. 
ChUea, 10 Pet. 177, 9 L. Ed. 888 ; Bvmes v. Scotty 117 U. S. 
682, 6 Sup. Ct. 866, 29 L. Ed. 991. 

The exceptions to the substituted amendment of the an- 
swer are sustained. 

SIMON ET AL v. AMEBICAN TOBACCO CO. ET AL. 

(Otrcnlt Oonrt. S. D. New Tork. December 8, 1911. On Beheturlng, 
January 2, 1812.) 

[192 ITed. Bep., 682.] 

/fcmrwAT. Law (I 42)— lKin 7 niTT---inoafnjain»r or Puanraes.— Act 

Oonc. June 80, 1806, c. 8820, 84 Btat. 786 (U. S. Oonm- St. Supp. 

1800k p. 1168), providing tiiat Inununlty aliaU extend only to a 
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person who, in <rt)edlence to a subpoena, gives testimony under 
oath, or produces evidence, documentary or otherwise, under oath, 
does not apply to a person verifying a pleading, so that neither 
a corporation nor an individual has any immunity in doing so.> 
[Ed. Note. — ^For other cases, see Criminal Law, Dec. Dig. I 42.] 
CoBPOBATioNB (I 517) — ^PLEADINGS — ^Vebivication. — Oode Clv. Proc. 
N. Y. I 525, subd. 1, requires the answer of a domestic corporation 
to be verified by one of its officers, and section 623 declares that 
the verification may be omitted where the party pleading would 
be privileged to testify as a witness concerning an allegation 
denied in the pleading. Held, that while an officer of a corporation 
may decline to verify its answer in an action at law in a Federal 
court sitting in New York, where the New York law relating to 
verification of pleadings must be followed, on the ground that his 
doing so would tend to incriminate him, the fact that one or all 
of the corporation’s officers would be incriminated if they verified 
the pleading and were given no immunity did not relieve the cor- 
poration from the duty to verify its answer, since, under such 
circumstances, it was its duty to select or provide an officer to 
do so, who would not be incriminated. 

[Ed. Note. — For other cases, see Corporations, Gent. Dig. II 2047- 
2051 ; Dec. Dig. I 517.] 

[668] Witnesses (I 306) — ^Pbivileoe — Self - Inobimination. — ^The 
privilege against self-incrimination is personal to a witness and 
cannot be availed of by a corporation, to Justify withholding its 
books, correspondence, and accounts, or closing the mouths of its 
servants and agents as witnesses. 

[Ed. Note. — For other cases, see Witnesses, Gent. Dig. II 
1058-1060; Dec. Dig. I 306.] 

At Law. Action by Louis Simon and others against the 
American Tobacco Company and others. On motion to 
compel plaintiff to accept an unverified answer. Denied. 

Samuel J. RawaJc^ for plaintiff. 

NicoU^ Anable^ Lindsay <& FuUer, for defendant Ameri- 
can Tobacco Co. 

Goldsmith^ CoKeUy Cole <& Weiss^ for defendant Metro- 
politan Tobacco Co. 

Ward, Circuit Judge. 

This is an action at law under section T of the Sherman 
Anti-Trust Law (act July 2, 1890, c. 647, 26 Stat. 210 [U. S. 

• Syllabus cc^yrighted, 1912, by West Publishiug Oempany. 
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Comp. St. 1901, p. S202]) to recover treble damages against 
two domestic corporations, defendants. The complaint is 
verified, and, the defendants having served unverified an- 
swers, the plaintiff returned them on the ground that they 
were not verified by an officer, as required by section 525, 
subd. 1, of the Code of Civil Procedure of the State of New 
York. The defendants now move that the plaintiff be com- 
pelled to accept the answers. 

Section 523 of the Code of Civil Procedure provides that 
the verification may be omitted where the party pleading 
would be privileged from testifying as a witness concern- 
ing an allegation or denial contained in the pleading.’^ In 
an action in the Federal courts the immunity which de- 
prives a witness of the privilege of not incriminating him- 
self must be given by the Federal law. Jack v. Kansas^ 
199 U. S. 872, 26 Sup. Ct. 73, 50 L. Ed. 234. 

Ill Congress in the act of June 30, 1906, has provided 
that: 

“ Immunity shall extend only to a natural person who in obedience 
to a subpoena gives testimony under oath or produces evidence, 
documentary .or otherwise, under oath.” U. S. Comp. St. Supp. 
1909, p. 1168. 

This does not seem to apply to a person verifying a 
pleading {U. S. v. Sanitary Mfg. Co. [D. C.l 187 Fed. 229), 
so that neither a corporation nor an individual has any im- 
munity if it does so. 

121 The law of New York requiring the answer of a do- 
mestic corporation to be verified by one of its officers must 
be followed in the Federal courts in actions at law. St. 
Louis Railway Go. v. Knight^ 122 U. S. 79, 96, 7 Sup. Ct. 
1132, 30 L. Ed. 1077. Doubtless an officer of a corporation 
may decline to verify the company’s answer in an action at 
law in this court on the ground that his doing so would tend 
to incriminate him. But the fact that one or all of the 
officers of the company would be incriminated if they veri- 
fied the answer and are given no immunity will not relieve 
it of the requirement that its answer must be verified. It 
must select an officer to do so who [664] will not be incrimi- 
nuted, and if there is no such officer must provide one. 

The practice does prevail in the State courts of New York 
to serve unverified answers of corporations in libel cases. 
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though the complaint is verified. There are but two deci- 
sions on the subject, and they are at special term, one in 
1888, Goff V. Star Printing Co., 21 Abb. N. C. 211, and Bat- 
terman v. Journal 28 Misc. Eep. 376, 69 N. Y. Siipp. 
966, in 1899. This practice enables the corporation to deny 
as matter of pleading, and so to compel the plaintiff to 
prove, what it might have to admit if its answer were 
verified. 

[3] But the Supreme Court of the United States, in HcJe 
V. Eefnkel, 201 U. S. 43, 70, 74, 26 Sup. Ct. 870, 60 L. Ed. 662, 
and 'Wilson v. United States^ 221 U. S. 361, 382-384, 31 Sup. 
Ct. 638, 66 L. Ed. 771, has held that the privilege against 
self -incrimination is personal to a witness and cannot be 
availed of by a corporation so as to withhold its books, cor- 
respondence, and accounts or to close the mouths of its serv- 
ants and agents as witnesses. Obviously, if corporations 
could do this, they would be enabled entirely to defeat inves- 
tigations under the interstate commerce act and the Sherman 
Anti-Trust Law. 

The motion is denied. 

On rehearing. 

A rehearing of the motion to compel the defendants to 
serve a verified answer has been granted at their urgent 
solicitation. I will consider first certain criticisms upon the 
opinion heretofore handed down before reconsidering it on 
the merits. 

It is intimated by defendants that the court’s suggestion 
that a corporation which has no officer who can verify its 
answer without tending to incriminate himself, and who is 
willing to do so, should elect one who can is immoral. Why ? 
It can hardly be assumed that a corporation in such case 
(which, indeed, is very hard to imagine) ought to submit 
to a judgment by default if it has a defense. On the con- 
trary, it would seem to be clearly its duty to elect an officer 
who can verify its answer without incriminating himself. 

Next, they say that such an officer would be a dummy, 
elected to deoeive the court and evade the law. I assume 
exactly the contrary, namely, that sudi an officer is elected 
because he can verify without incriminating himself, and 
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that the onporatioii will not adc him to verify a false an- 
swer, and, tiiat if it does, he will refuse to do so. 

Another criticism made is that the by-laws of the corpora- 
tion may not enable it to fill a vacancy. There may be such 
a corporation, but I will not make my decision depend upon 
such an assumption. 

Beconsidering the decision on its merits, the custom stated 
in the defendants’ affidavits that unverified answers of cor- 
porations in libel suits are accepted by practitioners in New 
York City depends upon the decirion made at special term 
in 1888 in the case of Ooif v. Star Printing Co., 21 Abb. 
N. C. 211. This case is not binding even on any court of the 
State of New York, and of course is not binding on the Fed- 
eral courts, which follow only the decisions of the highest 
State tribunals in construing State statutes. What I am 
bound to follow under section 914, U. S. Bev. Stat. (U. S. 
Comp. St. 1901, [666] p. 684), in this case, is the provision 
of section 628 of the Code of Civil Procedure that : 

" Where a pleading is verifled, each aubaequent pleading, except a 
demurrer, on the general anawer of an infant by hia guardian ad 
litem, most alsd be verified.” 

This, it may be said in passing, is a wise and beneficial 
requirement, intended to bring out the truth of every con- 
troversy in the very first statement; allegations of the 
complaint not denied being admitted. 

The next two provisions involve substantive law. They 
are: 

“But the verification may be omitted. In a case where it is not 
otherwise specially prescribed by law, where the party pleading 
would be privileged from testifying, as « witness, concerning an alle- 
gation or dmlal contained in the pleading. A pleading cannot be 
used, in a criminal prosecution against the party, as proof of a fact 
admitted or alleged thmreln.” 

As to the extent of the privilege against incrimination 
and the extent of immunity conferred upon witnesses, I am 
bound to follow the fifth amendment to tiie (kmstitotion 
of the United States, the acts of February 26, 1903, 82 Stat. 
L. 903 (U. S. Comp. St. Supp. 1909, p. 11^), and June 30, 
1908, 84 Stat. L. 798, and the derisions of the Court of 
Appeals of this circuit and of the Suprune Court of the 
United States. 
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The laws of the State of New York confer no sufficient 
inununity upon witnesses in respect to testimony which may 
incriminate them and the laws of the United States con- 
ferring immunity to persons testifying in connection with 
the interstate commerce law and Anti-Trust Law does not 
extend to the verification of pleadings. 

The decision in the Goff case, aupra, seems to me either 
to hold that corporations are entitled to the privilege against 
self -incrimination or to extend the personal privilege of an 
officer of a corporation to the corporation itself, most likely 
the former, as it permits the corporation to serve an un- 
verified answer without any proof whatever that none of 
its officers can verify the answer without incriminating or 
tending to incriminate himself. 

On the other hand, the decisions of the Supreme Court 
of the United States are directly to the contrary. Hale v. 
Henkel, 201 U. S. 43, 70, 78, 26 Sup. Ct. 870, 60 L. Ed. 652, a 
case arising under the Anti-Trust Law, and WUaon v. United 
States, 221 U. S. 361, 382 to 388, 31 Sup. Ct. 538, 55 L. Ed. 
771, a criminal case, if I understand them, hold distinctly 
that a corporation has no privilege against self-incrimina- 
tion under the fifth amendment to the Constitution, and 
that its officers and employees cannot set up their personal 
privilege for its benefit. This being what the defendants 
are trying to accomplish in this case, the motion is denied. 


UNITED STATES «. TERMINAL RAILROAD ASSO- 
CIATION OF ST. LOUIS.* 

AFFBAI. TROH TBA OIRCUTT COURT OF THB UNITED STATES FOB 
THE EASTERN DISTRICT OF MISSOURI. 

Mo. 880. Argued October 20, 28, 1911. — Decided April 22, 1912. 
[224 U. S. 888.] 

Whether the unification of termlnale In a railroad center Is a per- 
olsBlble faculty In aid of Interstate commerce, or an Illegal com- 
bination In restraint thereof, depends upon the Intent to be In-' 

•Vm prior opinions (148 Fed. 486), see vol. 8, page 84; (184 Fed. 
208), see vol. 8, page 28S. For later <vintons (197 Fed. 446), see post, 
page 001: (280 U. S. 420), see post, page 007; (280 V. 8. 194), see 
post, page na. 
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terred from the extent of the control secured over the Instronien- 
talities which such commerce is compelled to yse, the method by 
which such control has been obtained, and the manner in which it 
is exercised.<^ 

The unification of substantially every terminal facility by which the 
traffic of St. Louis is served is a combination in restraint of inter- 
state [884] trade within the meaning and purposes of the Anti- 
Trust Act of July 2, 1890, as the same has been construed by this 
court in Standard Oil Co, v. United States, 221 U. S. 1, and United 
States V. American Tobacco Co„ 221 U. S. 106. 

The history of the unification of the railroad terminal systems In 
St. Louis in the Terminal Railroad Association shows an intent 
to destroy the independent existence of the terminal systems 
previously existing, to close the door to competition, and to pre- 
vent the Joint use or control of the terminals by any non-proprie- 
tary company. 

A provision in agreement for Joint use of terminals by non-proprie- 
tary companies on equal terms does not render an illegal combina- 
tion legal where there is no provision by which the non-proprietary 
companies can enforce their right to such use. 

Although the proprietary companies of a combination unifying ter- 
minals may not use their full power to impede free competition by 
outside companies, the control may so result in methods incon- 
sistent with freedom of competition as to render it an illegal re- 
straint under the Sherman Act. 

This court bases its conclusion that the unification of the terminals 
in St. Louis is an illegal restraint on interstate traffic, and not an 
aid thereto, largely upon the extraordinary situation at St. Louis 
and upon the physical and topographical conditions of the locality. 

A combination of terpiinal facilities, which is an illegal restraint of 
trade by reason of the exclusion of non-proprietary companies, may 
be modified by the court by permitting such non-proprietors to 
avail of the facilities on equal terms. 

In this case held that the practices of the Terminal Association in not 
only absorbing other railroad corporations, but in doing a transpor- 
tation business other than supplying terminal facilities operated 
to the disadvantage of interstate commerce. 

One of the fundamental purposes of the Anti-Trust Act is to protect, 
and not to destroy, the rights of property; and, in applying the 
remedy, injury to the public by the prevention of the restraint is 
the foundation of the prohibitions of the statute. Standard OU 
Co, y. United States, 221 U. S. 1, 78. 

Where the illegality of the combination grows out of administrative 
conditions which may be eliminated, an inhibition of the obnoxious 

• Syllabus and statements of arguments copyrighted, 1912, by The 

Bante Law Publishing Company. 
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practlOBS may vindicate tbe statute, and where public advantages 
of a unified system can be preserved, that method may be adopted 
by the court. 

In this case the objects of the Anti-Trust Act are best attained by a 
d^ee directing the defendants to reorganize the contracts unifying 
[886] the terminal facilities of St. Louis under their control so as 
to permit the proper and equal use thereof by non-proprietary 
companies, and abolishing the obnoxious practices in regard to 
transportation of merchandise. 

Unless defendants, whose combination has been declared illegal by 
reason of administrative abuse, modify it to the satisfaction of 
the court so as to eliminate such abuse in the future, the court will 
direct a complete disjoinder of the elements of the combination and 
enjoin the defendants from exercising any Joint control thereover. 

(66 L. ed. 810.)® 

[Monopolt — Combination of Terminal Systems. — 1. The mere com- 
bining of several independent railway terminal systems into one 
does not necessarily operate as a forbidden restraint, under the 
Sherman Anti-Trust Act of July 2, 1800 (26 Stat. at L. 209, chap. 
647, U. S. Comp. Stat. 1901, p. 3200), upon the interstate com- 
merce which must use them. 

(For other cases, see Monopoly II, c, in Digest Sup. Ct. 1908.) 
Monopoly — Combination of Terminal Systems. — 2, The combina- 
tion and unification of the terminal facilities at St. lAmis under 
the exclusive ownership and control of less than all the railway 
companies under compulsion to use them — the Inherent conditions 
being such as to prohibit any other reasonable means of railway 
access to that city — violates the provisions of the Sherman Anti- 
Trust Act of July 2, 1890, II 1, 2, in that it constitutes a 
contract or combination in restraint of commerce among the States, 
and an attempt to monopolize such commerce which must pass 
through the gateway at St. Louis. 

(For other cases, see Monopoly II, c, in Digest Sup. Ct. 1908.) 
Monopoly — Combination of Terminal Systems — Extent of Re- 
lief. — 8 . Adequate relief from a combination of terminal facili- 
ties which offends against the provisions of the Sherman Anti- 
Trust Act of July 2, 1890, II 1, 2, because it places such facili- 
ties under the exclusive ownership and control of less than all the 
railroad companies under compulsion, from the peculiar local to- 
pographical conditions, to use them, will be afforded by a decree 

•The paragraphs following, in brackets, comprise the syllabus of 
the case as reported in volume 56, page 810, Lawyers Edition, Su- 
preme Court Reports. (Copyrighted, 1011, 1912, by The Lawyers Co- 
operative Publishing Company. 
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regulrlog tbe reorgaolatlon of the combination eo that It will act 

aa the impartial agtmt of every railway line whldi meat uae the 

terminal Inatninientalitlea. 

(For other caaea, see Monopoly II, c, in Digest Sup. Ot IMS.)] 

The facts, which inTolve the validity under the Sherman 
Anti-Trust Act of the Terminal Railroad Association of 
St. Louis, are stated in the opinion. 

Hr. E. 0, Crow^ Special Assistant to the Attorney Gen- 
eral, with whom TKe Attorney Oeneral and Mr. Chtarlee A. 
Howte, United States Attorney, were on the brief, for ap- 
pellant: 

The record shows a plain violation of the Sherman Act 
of July 2, 1890. 

Every contract, combination in the form of trust or 
otherwise, or conspiracy, in undue restraint of trade or 
commerce among the several States or foreign nations, is 
illegal. See § 1. 

Monopolizing, or attempting, combining or conspiring 
to monopolize interstate or foreign trade or commerce is 
iUegal. See § 2. 

Certain fundamental considerations control. The statute 
is aimed at restrictions upon interstate commerce. Given 
a reasonable construction, as it must receive, its purpose 
is to permit commerce between the States and with foreign 
nations to flow in its natural channels imrestricted by any 
combinations, contracts, conspiracies, or monopolies what- 
soever. HopMnt V. United States, 171 U. S. 586; Loewe 
V. Lasolor, 208 U. S. 274. 

Combinations between competing railroads engaged in 
interstate commerce to unduly restrain commerce and ccnn- 
binations between media or instruments of interstate 
1886] commerce fall within the prohibition of the act. 
United States v. Trans-Missouri Freight Association, 166 
U. S. 819; United States v. Joint Traffic Association, 171 
U. S. 505; Addyston Pipe <6o. Co. v. United States, 

U. S. 244; Northern Securities Co. v. United States, 198 
U. S. 197 ; Andenon v. UnUed States, 171 U. S. 604} 
aerd OU Co. v. United States, 221 U. S. 1. 
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To monopolize interstate commerce, or the media, or in- 
struments of interstate commerce, is to secure, or adopt 
measures which may bring about an exclusive control of 
such commerce or of such instruments of commerce so as 
to prevent others from engaging therein, or using such 
instruments of commerce. In re Chreen, 52 Fed. Bep. 115; 
Northern Seouritiee Co. v. United Statee, 193 U. S. 197, 
402; United States v. American Tobacco Co., 164 Fed. Bep. 
700; United States v. Knight, 156 U. S. 1. 

It is not necessary to bring a combination within the 
act, that the result of its operation shall be complete re- 
straint or monopoly, or that it shall have resulted in actual 
injury to the public. It is sufficient if it really tends to that 
end and to deprive the public of the advantages which flow 
from free competition. United States v. ChesapeaJee <S>o, 
Fuel Co,, 115 Fed. Bep. 610; United States v. E. C. Knight 
Co., 156 U. S. 16; Northern Securities Co. v. United States, 
193 U. S. 197; Chattanooga dso. Works v. Atlanta, 203 
U. S. 390. 

The Terminal Association is necessarily engaged in inter- 
state commerce. United States v. Union Stock Yards, 161 
Fed. Bep. 919; United States v. Colorado Ac. R. R., 157 Fed. 
Bep. 321 ; United States v. R. P. T. Co,, 144 Fed. Bep. 861. 

Mr. H. S. Priest, with whom Mr. T. M. Pierce was on the 
brief, for appellees: 

The terminal service necessary to be done in a great 
city may, any or all of it, be done by tiie railroad com- 
[887] panies for themselves. A company may build its own 
line connecting with another road on the other side of the 
city, and it may use its own wagons to receive and deliver 
freight at store doors. 

This, and no more, the railroad companies of St. Louis 
have done. They have acquired the terminal facilities of 
St. Louis for thmnselves and are operating them as a part 
of the instrumentalities of their bumness. That each one 
mi ght do this if the instrumentalities employed were its 
own is eonceded, but it is denied that thty may combine 
with each othw for that purpoeeti 
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The unitary tystem is m accord with public poluy. ; 

Terioinal service is a matter of internal economy which 
the f!n iu p* oi«w may adjust to mutual advantage and no 
arrangement respecting it operates to restrict competiticm 
between as to the transportation service for the public 
in which they are engaged. 

Whatever facility railroad companies may use in com- 
mon they may own in common. Common arrangements 
affecting internal economy have never been held to be in 
violation of public policy and whenever, in the advance of 
civilization, they have suggested themselves as feasible, they 
have been recognized by law, and appropriate regulations 
have been prescribed for them. In the country every man 
builds independently. In the crowded section of a great 
city, however, if all construction were done independently, 
the waste in space and the increase in cost of construction 
would bo very great. 

Community of use of terminals in a large city is more 
than a matter of convenience, or economy ; it is an absolute 
public necessity. 

Under the Interstate Commerce Law, and indeed under 
the common law of the land, tolls must be reasonable, and 
the Government has the power to make them so if they 
are not. The charges of extortion and that the proprietary 
railroad companies compel all other .railroad companies to 
[388] use the facilities are not true. There is, indeed, a 
compulsion, but it is inherent in the situation. The otW 
companies use the terminal property because it is not pos- 
able to acquire adequate facilities for themselves. The 
cost to any one company is prohibitive. 

Ev«ry consideration of a public nature points to a con- 
solidation of the terminals and to a common use of them 
by all the railroad companies coming into the city. But 
to avoid the odious phases of a monopoly, this use must 
be open to all upon equal terms. The charge for service 
in any case can be stated in <me word— cost No money 
received for the service rendered goes to any other pur- 
pose thim paying expenses of operation^ taxes, ixed 
charges, and proper maintenance. No dividends are paid 
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upon terminal shares, and no proprietai^ railroad com* 
pany is a beneficiary of fixed charges. Any new railroad 
built into St. Louis now has but to secure a way to a 
terminal track and it has at once the advantages of the 
entire terminal system. 

The public policy of the country as indicated by stat- 
utory enactments has been in favor of combination by 
railroad companies whenever any common matter of in- 
ternal economy is involved, and also where the combina- 
tion is in the nature of connecting lines of railroad for the 
purposes of continuous transportation. Two bridges across 
a great river, where one will serve, do not facilitate com- 
merce, but burden it with an unnecessary charge. 

Common use of the same facilities by different railroad 
companies has not only been approved, but has been en- 
forced whenever there has been good reason therefor. 
Act of March 3, 1876, 18 Stat. 510; §§ 1164, 1165, Rev. 
Stat. Missouri; Union Depot acts of the State of Illinois; 
April 7, 1875; of Alabama; of February 16, 1907, of In- 
diana; Bums’ Ann. Stat., Col. 2, §§ 5345, 5374; of Iowa, 
§§ 2099 to 2102, Annotated Code of 1897 ; of Maine, 60, 51, 
Rev. Stat. 1903 ; and of Michigan, Chap. [389] 166, Comp. 
Laws, 1897; of Minnesota, act of March 6, 1879; of Ne- 
braska, Chap. 20, Laws of 1887, § 1816, Comp. Stat 1901; 
of Ohio, Chap. 3, Tit. 2, 2 Bates’ Ann. Stats.; of South 
Carolina, Code of 1902, vol. 1, 818 ; of Tennessee, §§ 2429 to 
2487, Code of 1896; of Texas, Chap. 16a, Civil Stat. 1897; 
of Virginia, § 1294, Code 1904. See acts of Congress re- 
lating to Union Station in Washington, D. C. 

It would be singular indeed, if all of the States severally, 
and the United States as well, were giving their sanction 
to arrangements and agreements which are in violation 
of the Sherman Act, and it is much more probable that a 
ctmstruction of that act leading to such a result is entirely 
without warrant. 

Union terminals have been frequently before the courts, 
for consideration, and have always been recognized and 
approved as legitimate agencies in the work of railroad 
fan^portation. State v. Terminal B. B, Assn., Missouri, 



m vmggj> gTAXBS, SM. 


480 


Argnment for Aivelleea. 

284; Bernard ▼. Cheeaemanf 7 Colorado, 876; Central Bml- 
road Company ▼. Perry ^ 68 Georgia, 461 ; BirdweB y. Gate 
City Terminal Co> (Ga.), 10 L. B. ^ (N. S.) 909; Indian- 
apoUt Union RaBnoay Co. y. Cooper^ 6 Ind. App. 202; 
Beiener y. Strong , 24 Kansas, 410; State v. Martin, 51 Kan- 
sas, 462; Mayor y. Norwich R. B. Co., 109 Massachusetts, 
108; Mayor v. Railroad Commissioners, 118 Massachusetts, 
161 ; Union Depot Co. y. Morton, 88 Michigan, 265 ; Detroit 
Station v. Detroit, 88 Michigan, 347; State y. St. Paul 
Union Depot Co., ^ Minnesota, 142; St. Paul Union Depot 
Co. y. M. db N. R. Co., 47 Minnesota, 154; Chicago, St. Paul 
<Ss Kansas C. By. Co. y. Union Depot By Co., 54 Minnesota, 
411; Dewey y. RaBroad, 142 N. Car. 392; RBey v. Union 
Station Co., 71 S. Car., 467; Ryan v. Terminal Co., 102 
Tennessee, 124; Collier y. Union Railway Co., 113 Tennessee, 
W\Joyv.St. Louis, 138 U. S. 1 ; C., R. /. <& P. Ry. Co.v. U. P. 
By. Co., 47 Fed. Rep. 15 ; S. C., 51 Fed. Rep. 809, and 168 
U. S. 664. 

[890] The arrangement in question is not in restraint of 
trade, or commerce among the several States, or a monoj^oly 
of any part of the trade or commerce among the several 
States. 

Counsel for the Government confuse the operation of 
(he railroad and the cost of it, with the service rendered to 
the public and the charge for it. The Sherman Act has 
nothing to do with the former; its restrictions fail alto- 
gether upon the latter. No matter how many subordinate 
agencies of tran^ortation different railroad companies em> 
ploy in common, no matter how many combinations they 
may make to secure economy in operation, so long as they 
do not pool their business or their earnings, so long as 
they are left free in their relations to the shipping and 
traveling public, every motive of self-interest remains to 
incite to competition. And when economy of operation, 
however accomplished, reduces costs, the end hoped for, 
throui^ competition, commerce is aided, and chuges are 
reduced to a still lower leveL 

Mr. dohn C. Higdon, by leave of the court) filed a brief 
sm amious eurios. 
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Mr# Justice Lubton deliyered the opinion of the court. 

The United States filed this bill to enforce the provi* 
sions of the Sherman Act of July 2, 1890, c. 647, 26 Stat. 
209^ against thirty-eight corporate and individual defend- 
ants named in the margin, « as a combination in re- [ 391 ] 
straint of interstate commerce and as a monopoly forbidden 
by that law. The cause was heard by the four circuit 
judges, who, being equally divided in judgment, dismissed 
the bill without filing an opinion. From this decree the 
United States has appealed. 

The principal defendant is the Terminal Railroad Asso- 
ciation of St. Louis, hereinafter designated as the Terminal 
Company. It is a corporation of the State of Missouri, 
and was organized under an agreement made in 1889 be- 
tween Mr. Jay Gould and a number of the defendant rail- 
road companies for the express purpose of acquiring the 
properties of several independent terminal companies at 
St. Louis with a view to combining and operating them as 
a unitary sfystem. 

The terminal properties first acquired and combined into 
one system by the Terminal Company comprised the fol- 
lowing: The Union Railway & Transit Company of St. 
Louis and East St. Louis; the Terminal Railroad of St. 

“The Terminal Railroad Association of St. Louis; The St. Louis 
Merchants’ Bridge Terminal Railway Company; The Wiggins Ferry 
Company ; The St. Louis Bridge Company ; The St. liOuis MerchanUi* 
Bridge Company ; The Missouri, Kansas & Texas Railway Company ; 
The St Louis & San Francisco Rtillway Company; The Chicago & 
Alton Railway Company; The Baltimore & Ohio Southwestern Rail- 
road Company ; The Illinois Central Railroad Company ; The St. Louis, 
Iron Mountain & Southern Railway Company ; The Chicago, Burling- 
ton & Quincy Railway Company; The St. Louis, Vandalia & Terre 
Haute Railroad Company; The Wabash Railroad Company; The 
Clev^and, Cincinnati, Chicago & St. Louis Railway Company ; The 
LoulavUle A Nashville Railroad Company; The Southern Railway 
Company; The Chicago, Rock Island & Pacific Railway Company; 
The Missouri Pacific Railway Company ; the Central Trust Company 
of New Tork ; A A. Allen, S. M. Felton, A. J. Davidson, W. M. Oresn,. 
X T. Harahan, O. S. Clarke, H. Miller, Benjamin McKean,^ JofMpk 
Raihsey, George B.. Evans, C. E. Schaff, T. C. Powell, J. F. Stevepit 

Q. Qpchran^ W. S, McChesney, Julius Walpb, Y. W. Fisher, a^ 
8. D. AVebster. 
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Louis and East St Louis; The Union Depot Obmpany of 
St Louis; The St Louis Bridge Company; and the Tunnel 
Bailroad of St Louis. These properties included the great 
union station, the only existing railroad bridge — the Eads 
or St Louis Bridge — and every connecting or terminal 
company by means of which that bridge could be used by 
railroads terminating on either side of the river. For a 
time this combination was operated in com[89S]petition 
with the terminal system of the Wiggins Ferry Company, 
and upon the completion of the Merchants’ Bridge, in com- 
prtition with it, and a system of terminals which were organ- 
ized in connection with it. The Wiggins Ferry Company 
had for many years operated car transfer boats by means of 
which cars were transferred between St. Louis and East St. 
Louis. 

Upon each side of the river it owned extensive railway 
terminal facilities, with which connection was maintained 
with the many railroads terminating on the west and east 
rides of the river, which gave such roads connection with 
each other, as well as access to many of the industrial and 
business districts on each side. In 1890 a third terminal 
system was opened up by the completion of a second rail- 
road bridge over the Mississippi Biver at St. Louis, known 
as the Merchants’ Bridge. This was a railroad toll bridge, 
open to every railroad upon equal terms. That it might 
forever maintain the potentiality of competition as a rail- 
road bridge, the act of Congress authorizing its construc- 
tion provided that no stockholders in any other railway 
bridge company should become a stockholder therein. But 
as this was a mere bridge company, it was essential that rail- 
road companies desiring to use it should have railway con- 
nections with it on each side of the river. For this purpose 
two or more railway companies were organized and lines of 
railway were constructed connecting each end of the Mw- 
chants’ Bridge with various railroad systems terminating (m 
either side of tiie river. The Merchants’ Bridge and its 
allied tocmii^ were thereby able to afford many, if not all, 
of the railroads coming into St Louis, access to the busiUMS 
districts on both sides of the river, and connection witti ea^ 
other. 
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Tlias, for a time, there existed three independent methods 
by which connection was maintained between railroads 
terminating on either side of the river at St. Louis: First, 
the original Wiggins Ferry Company, and [898] its rail- 
way terminal connections; second. The Eads Bailroad 
Bridge and the several terminal companies by means of 
which railroads terminating at St. Louis were able to use 
that bridge and connect with one another, constituting the 
s 3 rstem controlled by the Terminal Company, and, third, 
Tlie Merchants’ Bridge and terminal facilities owned and 
operated by companies in connection therewith. 

This resulted in some cases in an unnecessary duplica- 
tion of facilities, but it at least gave to carriers and ship- 
pers some choice, a condition which, if it does not lead to 
competition in charges, does insure competition in service. 
Important as were the considerations mentioned, their 
independence of one another served to keep open the 
means for the entrance of new lines to the city, and was 
an obstacle to united opposition from existing lines. The 
Importance of this will be more clearly seen when we come 
to consider the topographical conditions of the situation. 

That the promotors of the Teminal Company designed 
tc obtain the control of every feasible means of railroad 
access to St. Louis, or means of connecting the lines of 
railway entering on opposite sides of the river, is mani- 
fested by the declarations of the original agreement, as 
well as by the successive steps which followed. Thus, the 
proviso in the act of Congress authorizing the construction 
of the Merehants’ Bridge, which forbade the ownership of 
its stock by any other bridge company or stockholder in 
any such company, was eliminated by an act of Congress, 
and shortly thereafter the Terminal Company obtained 
stock control of the Merchants’ Bridge Company, and of 
its related terminal companies, and likewise a lease. 

The Wiggins Ferry Company owned the river front on 
tiie Illinois shore opposite St. Louis for a distance of several 
miks. It had on that side and on its own property; switch- 
ing yards and other terminal facilities. From these ;^rds 
extended lin^ of rails whirii connected with its oar transit 
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boats and with the termini of railroads on the Illinois- side. 
[894] On the St. Louis side of the river it had like facili- 
ties bj which it was in connection with railway lines ter- 
minating on that side. That company was, consequently, 
able to interchange traffic between the systems on opposite 
sides of the river and to serve many industries. In ltiU2 the 
Bock Island Railroad Company endeavored to obtain an 
independent entrance to the city. For this purpose it sought 
to acquire the facilities owned by the Wiggins Ferry Com- 
pany by securing a control of its capital stock. This was 
not deemed desirable by the railroad companies which 
jointly owned the Terminal Company’s facilities, and to 
prevent this acquisition effort was made to secure control 
of the stock. The competition was iiei‘ce and the market, 
price of the shares pushed to an abnormal price. The final 
result being in donbt, an agreement was reached by which 
the Rock Island Company was admitted to joint owner- 
ship with the other proprietary companies in all of the 
terminal properties which were operated by the Terminal 
Company or which should be acquired by it. The shares 
in the Ferry Company bought by the Rock Island were 
transferred to the Termihal Company at cost and were 
paid for by that company. These shares, united with those 
which had been acquired by the Terminal Company, enabled 
the latter to absorb the properties of the Ferry Company, 
and thus the three independent terminal systems were com- 
bined into a single system. 

We come, then, to the question upon which the case must 
tom: Has the unification of substantially every terminal 
facility by which the traffic of St Louis is served resulted 
in a combination which is in restraint of trade within the 
m eaning and purpose of the Anti-Trust Act! 

It is not contended that the unification of the terminal 
facilities of a great city where many railroad systems center 
iSj under all circumstances and conditions, a combination, in 
restraint of trade or commerce. Whether it is a facility m< 
aid of interstate commerce or an unreason[896]able re-, 
straint forbidden by the act of Congress, as constmed and 
af^lied by this court in the cases of TAs Stained QU Cpm- 
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pcm/y ▼. The UnUed Statee, 221 XJ. Si 1, and The Untied 
States t. American Tobaeoo Company, 221 U. S. 106, will 
depend upon the intent to be inferred from the extent of 
the control thereby secured over instrumentalities which 
such commerce is under compulsion to use, the method by 
which such control has been brought about and the manner 
in which that control has been exerted. 

The consequence to interstate commerce of this combina- 
tion can not be appreciated without a consideration of natu- 
ral conditions greatly affecting the railroad situation at St. 
Louis. Though twenty-four lines of railway converge at 
St. Louis, not one of them passes through. About one-half 
of these lines have their termini on the Illinois side of the 
river. The others, coming from the west and north, have 
their termini either in the city or on its northern edge. To 
the river the city owes its origin, and for a century and more 
its river commerce was predominant. It is now the great 
obstacle to connection between the termini of lines on oppo- 
site sides of the river and any entry into the city by eastern 
lines. The cost of construction and maintenance of railroad 
bridges over so great a river makes it impracticable for every 
road desiring to enter or pass through the city to have its 
own bridge. The obvious solution is the maintenance of toll 
bridges open to the use of any and all lines upon identical 
terms. And so the commercial interests of St. Ijouis sought 
to solve the question, the system of car ferry transfer being 
inadequate to the growing demands of an ever-increasing 
population. The first bridge, called the Eads Bridge, was, 
and i^ a toll bridge. Any carrier may use it on equal terms. 
But to use it there must be access over rails connecting the 
bridge and the railway. On the St. Louis side the bridge 
terminates at the foot of the great hills upon which the city 
is built; on the Illinois side it [396] ends in the low and 
wide valley of the Mississippi. This condition resulted in 
the organization of independent companies which undertook 
to connect the bridge on each side with the various railroad 
termini. On the Missouri side it was necessary to -tunnel the 
hill^ that the valley of Mill Creek might be readied, where 
the loa^ fnito the west had their termint Thus, thh^h 
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tiM bridge mig^ be used all upon equal tenna, it was 
accessible only by means of the several 'terminal companies 
operating lines connecting it with the railroad terminL 
This brought about a condition which led to the con- 
struction of the second bridge, the Merchants’ Bridge. 
This, too, was, and is, a toll bridge, and may be used by 
aU upon equal terms. To prevent its control by the Eads 
Bridge Company, it was carefully provided that no stock- 
holder in any other bridge company should own its shares. 
But this Merchants’ Bridge, like the Eads Bridge, had no 
rail connections with any of the existing railroad qrstems, 
and these facilities, as in the case of the Eads Bridge, 
were supplied by a number of independent railway com- 
panies who undertook to fill in the gaps between the bridge 
Olds and the termini of railroads on both sides of the river. 
It must be also observed that these terminal companies were 
in many instances so supplied with switch connections as 
not only to connect with the bridge, but also served to con- 
nect such roads with each other and with the industries 
along their lines. Now, it is evident that these lines con- 
necting railroad termini with the railroad bridges domi- 
nated the situation. They stood, as it were, just outside 
the gateway, and none could enter, though the gate stood 
open, who did not comply with their terms. The topo- 
graphical situation making access to the city difiScult does 
not end with the river. The city lies upon a group of great 
bills which hug the river closely and rapidly recede to the 
west. These hills are penetrated on the west by the narrow 
valley of Mill Creek, which crosses the city about [397] its 
center. Bailways coming from the west use this valley, but 
its facilities are very restricted and now quite occupied. 
North of the city the hills drop back from the river grad- 
ually, and there exists a valley formed by the Mississippi 
and Missouri Bivers. Bailroa^ coming from the north on 
the west side of the river come by this valley. As we have 
stated before, the valley of the Misrissippi at St lipuis is 
<m the Illinois side of the river. Bailroads coming from 
the east, northeast, and southeast have their termini in that 
valley. As a consequence, there have grown up num^us 
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cities gncl towns of some consequence, as manufacturing 
places, the chief of whi<^ is East St. Louis. 

The result of the geographical and to^graphical situa* 
tion is that it is, as a practical matter, impossible for any 
railroad cmnpany to pass through, or even enter St. Louis, 
so as to be within reach of its industries or ccunmerce, 
without using the facilities entirely controlled by the 
Terminal Company. The averment of the bill that the 
railroad companies, here defendants, being the sole stock* 
holders of the Terminal Company, as we shall later see, 
compel all other railroad companies converging at St 
Louis to use the facilities owned and operated by the 
Terminal Company, is, therefore, borne out by the facts 
of the situation. Nor is this effect denied, for the learned 
counsel representing the proprietary companies, as well as 
the Terminal Company, say in their filed brief : “ There in- 
deed is cmnpulsion, but it is inherent in the situation. The 
other companies use the terminal properties because it is 
not possible to acquire adequate facilities for themselves. 
The cost to any one company is prohibitive.” Obvioudy, 
this was not true before the consolidation of the systems 
of the Wiggins Ferry Company and the Merchants’ Bridge 
Company with the system theretofore controlled by the 
Terminal Company. That the non-proprietary companies 
might have been compelled to use the instrumentalities 
of one or the other of the three systems then available, and 
[ 898 ] that the advantages secured might not have been so 
great as those offered by tbe unified system now operated by 
the Terminal Company, must be admitted. But that there 
existed before the three terminal systems were combined a 
considerable measure of competition for the business of tiie 
other companies, and a larger power of competition, is un- 
deniable. That the fourteen proprietary companies did not 
then have the power they now have to exclude either exist- 
ing roads not in the combination, or new compuiies, from 
acquiring an independent entrance into the dty, is sbo 
indisputable. The independent existence of then three 
terminal systems was, therefore, a menace to .comq>lete 
donaination as keeping open the way for, greater competi- 



> 488 ' SM triniBD BTATBi^ m : > 

Opinion of the Oonrt 

Ofdy by their abscnptimt or some equivalent er- 
rangement was it possible to exclude frmn independent 
entrance the Bock Island Company, or any other c(»apany 
which might deare its own terminals. To‘Close the door 
to competition large sums were expended to acquire stock 
control. For this purpose the obligations of the absorbed 
companies were assumed and new funds obtained by mort- 
gages upon the unified system. 

The idiysical conditions which compel tiie use of the 
combined system by every road which desires to cross the 
river, either to serve the commerce of the city dr to connect 
with lines separated by the river, is the factor which gives 
greatest color to the unlawfulness of the combination as 
now controlled and operated. If the Terminal Company 
was in law and fact the agent of all, the mere unification 
which has occurred would take on quite a different aspect. 
It becomes, therefore, of the utmost importance to know the 
character and purpose of the corporation which has com- 
bined all of the terminal instrumentalities upon which the 
cmnmeroe of a great city and gateway between the East and 
West must depend. The fact that the Terminal Company 
is not an independent corporation at all is of the utmost sig- 
nificance. There [399 J are twenty-four railroads converg- 
ing at St Louis. The relation of the Terminal Company is 
not one of impartiality to each of them. It was organized 
in 1889, at the instance of six of these railroad companies, 
for the purpose of acquiring all existing terminal instru- 
mentalities for the benefit of the combination, and sudi other 
companies as they might thereafter admit to joint owner- 
diip by unanimous consent, and upon a consideration to be 
agreed upon. From time to time other companies came to 
an agreement with the original proprietors until, at the time 
this bill was filed, the properties unified were held for the 
joint use of the fourteen companies made defendants. In 
'tiw contract of 1889, above reforred to, the purpose of aoquir- 
ihg the first terminals coflabined, is declared to- be, ^ that 
said properties may be held in perpetuity as a hnit end de- 
veloped and improved in the interest of the pnq^etaly 
MMnpanraa, for the purpose of fumidiing adequate tani&Ml 
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faciliti<s8 in St: X5u» and East St. Louis.” This purpose 
was canned out by the conveyance to each of the propri- 
etary oompanies * * * forever a right of joint use with 
each other and such other companies as may be admitted as 
proprietary lines to joint use thereof, of all said terminal 
properties * * * now held or that may be hereafter 
acquired in St. Louis and East St. Louis, * * * it being 
understood that the right herein granted to each proprietary 
company is not transferable to any extent whatever, but is 
to r^ain as an appurtenant to the railroad now owned by 
each proprietary company.” 

That these facilities were not to be acquired for the bene- 
fit of any railroad company which might desire a joint use 
thereof was made plain by a provision in the contract re- 
ferred to which stipulated that other railroad companies 
not named therein as proprietary companies might only be 
admitted “to joint use of said terminal system on unani- 
mous consent, but not otherwise, of the [400j directors of 
the first party, and on payment of such a consideration as 
they may determine, and on signing this agreement,” etc. 
Inasmuch as the directors of the Terminal Company con- 
sisted of one representative of each of the proprietary com- 
panies, selected by itself, it is plain that each of said com- 
panies had and still has a veto upon any joint use or con- 
trol of terminals by any non-proprietary company. 

By that and the supplemental agreement of December, 
1902, the Ferry Company and the Merchants’ Bridge Com- 
pany having then been absorbed, the proprietary companies 
prescribed that the charges of the company shall be so 
adjusted as to produce no more revenue than shall equal 
the fixed charges, operating and maintenance expenses. 
Deficiencies for those purposes the proprietary companies 
guaranteed to make good, though such' payments are to 
be reimbursed by an increase in charges, if necessary. 

We fail to find in either of the contracts referred to any 
pibviribn abrogating the requirement of unanimous oon^ 
'^t td the admission of other companies to the ownerAip 
of the Terminal Company, though counsel say that no such 
dom^khy will noir find itself excluded from joint use or 
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own^ndbiipk ,upon application. That other c<»npaniea. are 
pennitb^ to nae the facilities of the Terminal Company 
upon paying the same charges paid by the proprietary 
con^>anies seems to be conceded. But there is no provitiim 
by whl<^ any such privilege is accorded. 

By still another clause in the agreement the proprietary 
companies obligate themselves to forever use the facilities 
of the Terminal Company for all business destined to cross 
the river. This 'would seem to guarantee against any com- 
petitive system, since the companies to the agreement now 
control almut one-third of the railroad mileage of the United 
States. 

In acquiring these properties the Terminal Company 
has assumed mortage and stock dividend obligations of 
[401] the constituent companies aggregating about twenty- 
five million dollars. It has executed its own mortgage upon 
all of its property to secure an issue of fifty million dollars 
of bonds, of which twenty million dollars worth have been 
sold, and the proceeds used in construction or in paying 
for the properties acquired. It has thus about forty-five 
million dollars of mortgage or fixed charges or liabilities. 
The company has an . authorized capital stock of fifty 
million dollars. Of this about twenty-eight million dollars 
has been issued in equal proportions to the several owning 
railroad companies. No dividends have ever been paid, 
and the company disclaims any purpose to pay dividends. 
We fail to find any obligation by which they may be 
prevented from paying dividends upon the stock held 
by the proprietary companies, or that in its treasury, if 
ever issued. Undoubtedly the major part of this revenue 
arises from the business done by the proprietary com- 
panies through the Terminal Company, but that cconing 
&om other companies is, however, a large contribution. 
That no direct profit is derived by the owning companieB 
from the operation of the terminals, may be true. But it 
is not clear that the proprietai^ companies do not inake 
im indirect profit through ownership of obligatiims of 
abKHrbed companies. 

That through their ownership and exclusive control tiwy 
are in possession of advanti^ies in respect to the enormous 
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.which must use the St. Louis gateway, is undeuiable. 
That the proprietary companies have not availed themselves 
of the full measure of their power to impede free competi- 
tion of outside companies, may be true. Aside from their 
power under all of the conditions to exclude independent 
entrance to the city by any outside company, their control 
has resiilted in certain methods which are not consistent 
with freedom of competition. To these acts we shall refer 
later. 

We are not unmindful of the essential difference be- 
[442] tween terminal systems properly so described and 
railroad transportation companies. The first are but instru- 
mentalities which assist the latter in the transfer of traffic 
between different lines, and in the collection and distribu- 
tion of traffic. They are a modem evolution in the doing of 
railroad business, and are of the greatest public utility. 
They, under proper conditions, do not restrain, but promote 
commerce. 

The argument that the combination of the instrumentali- 
ties operated by the Terminal Company with those of the 
Merchants’ Bridge Company was a combination of two com- 
peting lines of railroad, such as was condemned in Novthem 
Securities Company v. United States^ 193 U. S. 197, is not 
well founded. This combination if properly regarded as of 
parallel and competing lines would have been obnoxious to 
the seventeenth section of the constitution of Missouri. For 
the purpose of enforcing this Missouri prohibition, the State 
instituted a proceeding to dissolve the combination of the 
properties of the Merchants’ Bridge Terminal Railroad 
Company with the Terminal Railroad Association of St. 
Louis, upon the ground that the railroads operated by those 
companies were parallel and competing lines of railroad. 
Relief was denied. The Missouri court held that the merger 
of mere railway terminals used to facilitate the public con- 
vmience by the transfer of cars from one line of railway to 
another, and instrumentalities for the distribution or gatiie^- 
iug of traffic, frei^t or passenger, aiA<mg scattered iiidus- 
tries, or to different business centers of a great city, were 
not proiittly railroad companies within the reastnishle me&h* 
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ihg of the sthtiites forbidding coinbinations botweok ooin- 
poting or p&rallel lines of railroad. Beiterring to the legiti' 
mate use of terminal companies, the Missonii court ssid : 

**A more effectual means of keeping competition up to tbe higbeat 
point between parallel or competing lines could not be devised. The 
destruction of the system would re[4031sult in compelling the Ship- 
ps to employ the railroad with which he has switch connection, or 
else cart his product to a distant part of the city, at a cost possibly 
as great as the railroad tariff. 

** St. Louis is a city of great magnitude in the extent of its area, 
its population, and its manufacturing and other business. A very 
large number of trunk line railroads converge in this city. In the 
brief of one of the well-informed counsel in this case it is said that 
St. Louis is one of the largest railroad centers in the world. Sup- 
pose it were required of every railroad company to effect its entrance 
to this city as best it could and establish its own terminal facilities, 
we would have a large number of passenger stations, freight depots, 
and switch yards scattered all over the vast area and innumerable 
vehicles employed in hauling passengers and freight to and from 
those stations and depots. Or suppose it became necessary in the 
exigency of commerce that all incoming trains should reach a com- 
mon focus, but every railroad company provide its own track; then 
not only would the expense of obtaining the necessary rights of way 
be so enormous as to amount to the exclusion of all but a few of 
the strongest roads, but, if it could be accomplished, the city would 
be cut to pieces with many lines of railroad Intersecting it in every 
direction, and thus the greatest agency of commerce would become 
the greatest burden.” 182 Missouri, 284, 299. 

Among the cases in which the public utility of such com- 
panies has been recognized are : BridweU v. Gate City Ter- 
frdnal Co. (Georgia), 10 L. B. A. (N. S.) 909; Indianapolis 
Union Railroad Company v. Cooper^ 6 Ind. App. 202; 
State ea rel. v. Martin, 51 Kansas, 462 ; Mayor v. Norwich 
E. TF. Railroad Co., 109 Massachusetts, 103; Union Depot 
Company v. Morton, 83 Michigan, 265; State y. SU Pavl 
Union Depot Co., 42 Minnesota, 142; Ryan v. Terminal Co., 
102 Tennessee, 111, 124. 

[404] While, therefore, the mere combining of severjal 
independent terminal systems into one may not operate ^ 
a restraint upon the interstate commerce which must use 
them, yet there may be conditions which will bring such 
a combination under the prohibition of the Shemen ^t. 
The one in question, counsel say, is not antagonirtic to but 
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in harmony with the Anti-Trust Act, ** because it expands 
competition by extending equal conveniences and advan- 
tages to all shippers located upon each of the three sys- 
tmhs fcM* all traffic to and from St. Louis; expedites and 
economizes the service.” It is justified, they argue by “(1) 
the physical or topographical conditions peculiar to the 
locality; by (2) its commercial, industrial, and railroad 
development and history; by (3) public opinion expressed 
legislatively and judicially, and (4) by the judgment of 
experienced railroad engineers and managers.” From 
which consideration the same counsel say that the issue 
presented by this record is, “whether the common control 
or ownership of all the terminal facilities (mechanical de- 
vices for the exchange, receipt, and distribution of traffic) 
of a larjge commercial and manufacturing center by all of 
the railroad companies, and for the benefit of all upon 
equal terms and facilities, without discrimination, is con- 
demned by the Sherman Act.” 

Let us analyze the proposition included in the issue, as 
stated by counsel, quoted above: Counsel assume that the 
cmnbined terminals have come under a “common control 
or ownership.” But this is not the case. That the in- 
strumentalities so combined are not jointly owned or man- 
aged by all of the companies compelled to use them is a 
significant fact which must be taken into account for the 
purpose of determining whether there has been a violation 
of the Anti-Trust Act. The control and ownership is that 
of the fourteen roads which are defendants. The railroad 
systems and the coal roads converging at St. Louis, which 
are not associated with the proprietary companies are 
[405] under compulsion to use the terminal system, and 
yet have no voice in its control. 

It can not be controverted that, in ordinary circumstances, 
a nmnber of independent companies might combine for the 
purpose of controlling or acquiring terminals for dieir 
common; but exclusive use. In such cases other companies 
m^t be admitted upon terms or excluded altogether. If 
such t«rms were too onerous, there would ordinarily remain 
the rif^t and power to construct their own terminals. But 
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the dtuatioa et St Louis is most eztrsMrdinsTjry and we base 
our condusion in this case, in a lai^ measure, upon that 
fact The ‘‘physical or topographical condition peculiar to 
the locality,” which is advanced as a prime justification for 
a unified system of terminals, constitutes a most obvious 
reason why such a unified qrstem is an obstacle, a hindrance, 
and a restriction upon interstate commerce, unless it is the 
impartial agent of all who, owing to conditions, are uniter 
such compulsion, as here exists, to use its facilities. The 
witness upon whom the defendants chiefiy rely to uphold 
the advantages of the unified system which has been con- 
structed, Mr. Albert L. Perkins, gives this as his unqualified 
judgment He was and is an experienced railroad engineer 
and manager and is the railway expert of the Municipal 
Bridge and Terminal Board, a commission appointed under 
a city ordinance, headed by the mayor, to study and report 
legislation needed to relieve the terminal conditions of St. 
Louis. From his study of the local situation he expresses 
the opinion that the terminals of railway lines in any large 
city should be unified as far as possible, and that such unifi- 
cation may be of the greatest public utility and of immeas- 
ureable advantage to commerce, state and interstate. 
Neither does he find in the conditions at St. Louis any insur- 
mountable objection to such unification. The witness, how- 
ever, points out that such a terminal company should be the 
agent of every [404] company, and, furthermore, that its 
service should not be for profit or gain. In short, that 
every railroad using the service should be a joint owner and 
equally interested in the control and management. This, 
he thinks, will serve the greatest possible economy, and will 
give the most efficient service without discrimination.' 
When thus jointly owned and controlled, whether throu^' 
the medium of a mere holding or operating company, such 
as the Tenninal Company is, or by other means, the facilities 
would belong to each relatively to its own business, and de* 
livery would be made by each company over its own tracks 
to>oonnecting lines or places of destination in the-city. The' 
chai^ for the haul thus lengthened would then be profieirly 
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Absorbed by the through rate, leaving nothing to be added 
to that to be charged tiie shipper or oonngnee but switching 
and storage dtarges proper. 

The terminal properties in question are not so controlled 
and managed, in view of the inherent local conditions, as 
to escape condemnation as a restraint upon commerce. 
They are not under a common control and ownership. Nor 
can this be brought about unless the prohibition against 
the admission of other companies to such control is stricken 
out and provision made for the admission of any company 
to an equal control and management upon an equal basis 
with the present proprietary companies. 

There are certain practices of this Terminal Company 
which operate to the disadvantage of the commerce which 
must cross the river at St. Louis, and of non-proprietary 
railroad lines compelled to use its facilities. One of them 
grows out of the fact that the Terminal Company is a 
terminal company and something more. It does not con- 
fine itself to supplying and operating mere facilities for 
the interchange of traffic between railroads and to assist- 
ance in the collecting and distributing of traffic for the 
carrier companies. It, as well as several of the absorbed 
[407] terminal compataies, were organized under ordinary 
railroad charters. If the combination which has occurred 
is to escape condemnation as a combination of parallel and 
competing railroad companies, it is because of the essen- 
tial difference between railroad and terminal companies 
proper — differences pointed out by the Missouri Supreme 
Court in the case heretofore referred to. Indeed, the de- 
fense to this proceeding is based upon the insistence that 
the Terminal Company is solely engaged in operating ter- 
minal facilities, defined in the briefis, “as mechanical de- 
vices for the exchange, receipt, and distribution of traffic.” 
This Terminal Company, in addition to its schedule for 
tetminal charges proper, such as switching, warehousing, 
etc., files its rate sheets for the transportaticm of every class 
of .merchandise from the termini of the railrdads bit the' 
lUiBois side of the river to destinatioiis across &e river 
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tin^ ta:,ecfm the river, with certain »oeptl<nls^to which 
we dhall later refer, which originates within an irregular, 
ar^ of which St. Louis is the center, and haring a diameter 
q{ one to two hundred miles. This arbitrary opw* 
ates to cast a burden up<m short hauls, which . has led to 
much complaint, as being both discriminatory and eztor? 
tiotmte. An exception is made as to traffic originating 
within so much of this area as constitutes what is called 
** Green Line Territoi 7 ,” or which is destined to points 
within ‘‘Green Line Territory.” This semns to. be based 
upon competitive conditions caused by the great toll rail- 
way bridge at Memphis, Tennessee, the bridge toll behig 
treated by lines using the bridge as a part of the through 
rate. 

Another exception to the rule imposing this arbitrary 
is that it does not apply to traffic which originates in East 
St. Louis, whether it is destined to cross the river or not. 
The reason for this exemption, where such traffic does cross 
the river, is not apparent. Possibly, it may be said [408] 
that it is because the traffic of St. Louis and East St. Louis 
should be treated as arising in the same commiereial area. 
But this reason does not seem to apply to the traffic origl-' 
imting in St Louis, which is bound east, though that of 
Ei^ St Louis is altpgether free from this arbitrary charge. 
The effect of this arbitrary discrimination is obviously in- 
jiuious to the commerce and manufacturers of St. Louis, 
and is among the chief causes of complaint against the 
Terminal Company. Mr. Perkins, to whom we have before 
referred as a capable and impartial expert, says of the 
copsequence of this curious exception out of the one hun-’ 
died nule area rule, that “ the effect of these charges Was, 
of course, to put the man doing business in St. Louis ab a 
disadvantage to that extent with the man doing>busiiiMs itV 
East St. liouis on his eastern businessi” Agam, he says that ■ 
the practical operation was to give East Louis a d^aot ’ 
ailyantage in the manufacturing lines. Anothor p^^ 
iparks this Terminal Company as a tmnsiwriit^ 
company which interposed itself between railroad haring 
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tboir (Btmiiii on oppocdte ndeo of the rintr, and between 
the city itself and the roads terminating on the east side 
of the river, is that all traffic destined to <a«ss the river at 
Stk Louis, whether bound east or west, or destined for the 
city if coming from the east, is billed only to East St. 
Louis, and thwe rebilled to destination. 

The practice of rebilling and of making a distinct haul- 
ing charge is an evident survival of the methods which 
existed when the eastern lines had no termini in St. Louis. 
They then billed to East St. Louis, and there turned the 
traffic over to one of the existing terminal companies, who 
made their own specific charges for the haul to places of de- 
livery within the city. The practice has been continued 
after the reason for it has disappeared. The effect of this 
practice of rebilling at East St. Louis and of imposing this 
arbitrary upon traffic originating within [409] one hundred 
miles of the city, destined to cross the river, seems to have 
been also applied to the large coal traffic between the Illinois 
coal mines, upon which the city is largely dependent. 

We come now to the remedy. In determining what this 
should be we, as said by this court in Standard Oil Company 
V. United States^ 221 U. S. 1, 78, must not overlook the fact 
that in applying a remedy “ that injury to the public by the 
prevention of an undue restraint on, or the monopolization 
of trade or commerce is the foundation upon which the pro- 
hibitions of the statute rest, and moreover that one of the 
fundamental purposes of the statute is to protect, not to 
destroy, rights of property.” If, as we have already said, 
the combination of two or more mere terminal companies 
into a single lEystem does not violate the prohibition of the 
statute against contracts and combinations in restraint of 
interstate commerce, it is because such a combination may be 
of the greatest public utility. But when, as here, the in- 
herent conditions are such as to prohibit any other reason- 
able means of entering the city, the combination of every 
such fadlity under tiie exclusive ownership and control of 
;leeiB tium sU of the companies under compulsion to use theih 
viiidates b(^ the first and second sections of the ad^ in that 
it eonstitiitMi a contract or oombinatioii in restnunt of com- 
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uerce rnmong the StsUe and an attonpi to aumopoliae oOm- 
mwce among the States which must pass through the gate* 
way at St. Loais. 

The Goremment has urged a dissolutien of the cmn- 
bination between the Terminal Company, the Merchants’ 
Bridge Terminal Company, and the Wiggins Ferry Cmn- 
pany. That remedy may be necessary unless one equally 
adequate can be applied. 

But the illegal restraint upon commerce among the 
States which we here find to exist conasts in the posses- 
sion acquired by the proprietary companies through the 
[410] means and with the object we have stated of d<nni- 
nating commorce among the States carried on by other rail- 
roads entering or seeking to enter the city of St. Louis and 
by which such railroads are compelled either to desist from 
carrying on interstate commerce or to do so upon the terms 
imposed by the proprietary companies. This control and 
possession constitutes such a grip upon the commerce of 
St. Louis and commerce which must cross the river there, 
whether coming from the east or west, as to be both an 
illegal restraint and an attempt to monopolize. 

The power resulting from the combination even before 
ocnnpleted by the acquimtion of the Wiggins Ferry Com- 
pany and its related terminals was exhibited when the Rock 
Mahd sought an independent entrance. 

Some of its abuses are shown by the imposition of the 
arbitrary hauling charge imposed upon the artificially lim- 
ited trade districts described. It is shown also by tiie 
maintenance of the 8]rstem of billing traffic destined to 
cross the river at St^ Louis, either east or west, or to St. 
Louis, if from points on the east side of the river, a i»ac- 
tioe so galling and universal as to practically ‘^'^inuaate 
St. Louis from the railroad map,” to quote the graphic, if 
extravagant, language of counsel for t^ United Stater^.as 
respects the great traffic subjeet to the regulation. 

Plainly the combination which has occurred would art 
he au illegal restraint under the terms of the statute^lf it . 
■ware what is claimed for it, a proper twminal assodation 
eating as the impartial agent of every line whidi ia ma^ 
omnpulaimi to use its instrumentalities. If, as. wq have 
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poistod out)' the violation of the i^tute, in view of the in- 
herent physical conditions, grows out of administrative con- 
ditions which may be eliminated and the obvious advan- 
tages of unification preserved, such a modification of the 
agreemmit between the Terminal Company and the pro- 
prietary companies as shall constitute the former the horn, 
fde agent and servant of every railroad line which [411] 
shall use its facilities, and an inhibition of certain methods 
of administration to which we have referred, will amply 
vindicate the wise purpose of the statute, and will preserve 
to the public a system of great public advantage. 

These considerations lead to a reversal of the decree dis- 
missing the bill. This is accordingly adjudged and the 
case is remanded to the district court, with directions that 
a decree be there entered directing the parties to submit 
to the court, within ninety days after receipt of mandate, 
a plan for the reorganization of the contract between the 
fourteen defendant railroad companies and the Terminal 
Company, which we have pointed out as bringing the com- 
bination within the inhibition of the statute. 

First. By providing for the admission of any existing 
or future railroad to joint ownership and control of the . 
combined terminal properties, upon such just and reason- 
able terms as shall place such applying company upon a 
plane of equality in respect of benefits and burdens with 
the present proprietary companies. 

Second. Such plan of reorganization must also provide 
definitely for the use of the terminal facilities by any other 
railroad not electing to become a joint owner, upon such 
just and reasonable terms and regulations as will,- in re- 
spect of use, character, and cost of service, place every such 
cmnpany upon as nearly an equal plane as may be with 
respect to expenses and charges as that occupied by the pro- 
prietary companies. 

Third. By eliminating from the present agreemmt be- 
tween the Terminal Company and the proprietary com- . 
paniee any provision which restricts any such company to 
tiUi tise the Aidiities of the Terminal Company^ 

Fourth. By providing for the complete abolition of the 
existiag practice of billing to East St. Louis, or other <jutte- 
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ti(m points, snd then rebilling traffic destined to St Louis, 
or to points beyond. 

Fifih. By providing for the abolition of any special or 
[41S] so-called arbitrary charge for the use of the twminal 
facilities in respect of traffic originating within the so-called 
one hundred mile area, that is not equally and in like man- 
ner applied in respect of all other traffic of a like character 
originating outside of that area. 

Sixth. By providing that any disagreement between any 
company applying to become a joint owner or user as herein 
provided for and the Terminal or proprietary companies 
which shall arise after a final decree in this cause, may be 
submitted to the district court, upon a petition filed in this 
cause, subject to review by appeal in the usual manner. 

Seventh. To avoid any possible misapprehension, the de- 
cree should also contain a provision that nothing therein 
^all be taken to affect in any wise or at any time the power 
of the Interstate Commerce Commission over the rates to 
be charged by the Terminal Company, or the mode of billing 
traffic passing over its lines, or the establishing of joint 
through rates or routes over its lines, or any other power 
. conferred by law upon such commission. 

Upon failure of the parties to come to an agreement 
which is in substantial accord with this opinion and decree, 
the court will, after hearing the parties upon a plan for 
the dissolution of'the combination between the Terminal 
Company, the Wiggins Ferry Company, the Merchants’ 
Bridge ^mpany, and the several terminal companies re- 
lated to the Ferry and Merchants’ Bridge Company, make 
such order and decree for the complete disjoinder of the 
three systems, and their future operation as independent 
systems, as may be necessary, enjoining the defendants, 
singly and collectively, from any exercise of control or 
dominicm over either of the said terminal qrstems or their 
related constituent companies, through lease, pmrhaSe, or 
rtock control, and enjoining the defendants from voting 
any diare in any of said companies or reoeivmg dividends^ 
dkectty or indirectly, or from any future (ilf] oombinn- 
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tion of the said systems in evasion of such decree or any 
part thereof. 

Reversed and remanded accordingly. 

Mr. Justice Holmes took no part in the hearing or de- 
termination of this case. 


UNITED STATES i;. TERMINAL ASS’N OF ST. 
LOUIS ET AL.« 

(District Ck)urt, E. D. Missouri, E. D. July 8, 1912.) 

[197 Fed. Rep., 446.] 

CouBTS (• 101) — Federal Courts — ^Power op Single Judge — Hear- 
ing.” — Where the Supreme Ck>urt reversed a decree dismissing a 
suit to enforce Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 209 
(U. S. Comp. St. 1901, p. 3200), and remanded the case with specific 
directions, the decree on the mandate may be entered by any dis- 
trict Judge presiding, or circuit Judge assigned to the court, under 
Judicial Code (act March 3, 1911, c. 231, 86 Stat. 1089 [U. S. 
Comp. St. Supp. 1911, p. 133]) I 18, notwithstanding Expedition 
Act Feb. 11, 1903, c. 544, 32 Stat 823 (U. S. Comp. St Supp. 1911, 
p. 1383), requiring the assignment for the hearing of actions in- 
volving the Anti-Trust Act before not less tlian three Judges; the 
word ” hearing ’* meaning a trial requiring Judicial determination.* 
[Ed. Note. — For other cases, see Courts, Cent. Dig. I§ 344-850; 
Dec. Dig. I 101. 

For other definitions, see Words and Phrases, vol. 4, pp. 8286- 
8288.] 

Judgment (I 504) — ^Validity — Collateral Attack. — ^A decree en- 
tered by a single Judge in conformity to the mandate of the Su- 
preme Court reversing a decree dismissing a suit to enforce Antt- 
Trust Act July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, 
p. 8200), and [447] remanding the case with specific directions, 
is not void nor Subject to collateral attack, even if there was error 
in holding that a single Judge could enter the decree notwith- 
standing Expedition Act Feb. 11, 1908, c. 544, 82 Stat 828 (U. 8. 

•For prior opinions (148 Fed. 486), see vol. 8, page 84; (154 Fed. 
268), see yoL 8, page 265; (224 U. S. 888) see ante, pagp 478* FoV 
later bi^nidns (226 U. S. 420) see post, page 507 ; (286 U. S. 194) see 
poilr page 612. ^ 

* Syllabus, copyriidited, 1912, by West Publishing Company. ; 
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CtomiK 8t-8«^ 1811. IK 188S), requiring fhe neelgiiiiient for benr- 

Ing at each actions before not less than three judgee. 

[Bd. Mote.— For other cases, see Judgment, Cent Dig. li.M4- 

947; Dec Dig. i S04.] 

Action by the United States against the Terminal Assbcia* 
tion of St. Louis and others. There was a decree of the 
Supreme Court reversing a decree dismissing the bill and 
remanding the case for a decree. Heard in the trial court 
after remand on question of right of a single judge to direct 
decree. 

Edward C. Crow, of St. Louis, Mo., for complainant. 

Henry S. Priest, of St. Louis, Mo., for defendants. 

Tbieber, district judge : 

This is an action by the United States to enforce the pro- 
visions of Sherman Anti-Trust Act July 2, 1890, c. 647, 26 
Stat. 209 (U. S. Comp. St. 1901, p. 3200), instituted in the 
circuit court for this district before the enactment of the new 
Judicial Code. After the original bill had been filed, the 
Attorney G^eral of the United States filed a certificate 
under Expedition Act February 11, 1903, c. 544, 32 Stat. 
^3 (U. S. Comp. St. Supp. 1911, p. 1383), and the hearing 
was before the four circuit judges of this circuit. By a 
fiivided court the h|ill was dismissed, and upon appeal the 
decree of dismissal was reversed by the Supreme Court on 
April 22, 1912 (224 U. S. 383, 32 Sup. Ct 507, 66 L. Ed. 
810), and the cause remanded to this court with the usual 
directions *‘to proceed in conformity with the opinion and 
directions of this court as according to right and justice and 
the laws of the United States ought to be had.” 

[1] It has now been suggested by the Attorney Ceneral 
that, as a certificate under the Expedition Act was ffled 
when the action was originally instituted, the decree oh tlw 
mandate could not be entered by a single judge, but; only 
by at least three circuit judges, in conformity witili the Ex- 
|M4ition Act above referred to. 

Assuming, without deciding, that the Judiciid Co4e dqws 
not rc|>eal the Expedition Act, the questicm to be detennhsed 
is wltetber in a case in which the Supreme Court has directed 
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ibfi trial court to enter a final decree in conformity with 
specific directions that decree can only be entered when the 
bench of the district court is occupied by at least three cir* 
cuit judges because a certificate of expedition had been filed 
in the trial court when the suit was originally instituted. 

Ihe act of Congress is as follows: 

“That in any suit in equity pending or hereafter brought in any 
circuit court of the United States under the act entitled *An act to 
protect trade and commerce against unlawful restraints and monopo- 
lies/ approved July 2, 1890, ‘An act to regulate commerce/ approved 
February 4, 1887, or any other acts of a like purpose that hereafter 
may be enacted, wherein the United States is complainant, the At- 
torney General may file with the clerk of such court a certificate 
that, in his opinion, the case is of general importance, a copy of whi<di 
shall be immediately furnished by such clerk to [448] each of the 
circuit judges of the circuit in which the case is pending. There- 
upon such case shall be given precedence over others and in every 
way expedited and be assigned for hearing at the earliest practicable 
day, before not less than three of the circuit judges of said circuit 
if there be three or more ; and if there be not more than two circuit 
judges, then before them and such district judge as they may select." 

The opinion of the Supreme Court not only reversed and 
remanded the case, but by reference thereto it will be found 
that it gives specific and minute directions what decree is 
to be entered. The opinion says : 

“These considerations lead to a reversal of the decree dismissing 
the bill. This is accordingly adjudged, and the case is remanded 
to the district court, with directions that a decree be there entered 
directing the parties to submit to the court, within 90 days after 
receipt of mandate, a plan for the reorganization of the contract be- 
tween the 14 defendant railroad companies and the terminal com- 
panies, which we have pointed out as being the combination within 
the inhibition of the statute.” 

The court then enumerates in seven distinct and separate 
sections what this new agreement must be, and then pro- 
oeeds that, upon failure to come to such an agreement, per- 
manent injunctions be issued, and the combination dissolved. 

The expedition act provides that upon filing of the cer- 
tificate by the Attorney General two things be done: First, 
that auch cose i^all be given precedence over others and in 
eveiy expi^ and, second, that it be assigned for 
h^ing at the earliest practicable day before not less than 
of the’ circuit judges' of the circuit. What is inea&t 
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by the wopi "hearing As ordinarily used in an equity 
cause, it clearly means a trial or a dis^ition of some mat- 
ter arising in the case which requires judicial determination 
by the court, whether interlocutory or final. In Miller t. 
Tohin (C. C.), 18 Fed. 609, 616, Judge Deady defined it 
as "an equity term, and is properly applied to the argu- 
ment and consideration of a case at the several stages of its 
orderly progress, but when applied to that upon which the 
case is absolutely determined — disposed of — it is qualified 
by the word ‘ final.’ ” 

In Aherly v. VUas, 24 Wis. 171, 1 Am. Bep. 166, the court 
said: 

“The word ‘hearing’ has an established meaning as applicable to 
equity cases. It means the same thing In those cases that the word 
‘ trial ’ does In cases of law, and the words ‘ final hearing ’ have long 
been used to designate the trial of an equity case upon the merits as 
distinguished from the hearing of any preliminary questions arising 
In the cause, and which are termed Int^locutory.” 

Other cases to the same effect are Carpenter v. Winn, 221 
n. S. 683, 31 Sup. Ct. 683, 55 L. Ed. 842; Joseph Dry Goods 
Co, v. Heekt^ 120 Fed. 760, 57 C. C. A. 64 ; Taylor v. Breese, 
168 Fed. 678, 90 C. C. A. 558; Root v. MUls, 168 Fed. 688, 
94 C. C. A. 174; Babcock v. Wolf, 70 Iowa, 676, 28 N. W. 
490; Gl&mon v. Britton, 155 111. 232, 40 N. E. 594. 

A careful reading of the entire act riiows clearly that the 
intention of Congress, in addition to expediting the hear- 
ing of the cases enumerated, was to have tiiem, owing to 
their great importance, tried by at least three judges, instead 
of one, as had been the usual practice [449] in the circuit 
court since the enactment of the Evarts Act (act March 8, 
1891, c. 617, 26 Stat. 826 [U. S. Comp. St. 1901, p. 488]), 
creating the United States Circuit Courts of Appeal. But 
the directions contained in the mandate of the Supreme 
Court in this cause leave nothing for determination by, or to 
the discretion of the judge of this court. He is eq^cificslly 
directed to enter a certain decree, and in entering that 
cree be is, in effect, performing a ministerial duty whi^,- 
may be mrforced by mandamus. ; /n re Washington, ste„, 
R. R. Co,, 140 U. S. 91, 11 Sup, Ct. 678, 85 L. Ed. 889;: 
<7qjn«s T. Rugg, 148 U. S. 228, 18 Sup. Ct. 611, 87 K 
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Sanf&rd Fork dk Tool Co.^ Petitionersj 160 XT. S. 247, 

16 Sup. Ct. 291, 40 L. Ed. 414; In re Potte^ 166 XJ. S. 268, 

17 Sup. Ct. 820, 41 L. Ed. 994. 

In the first case cited above, the court, in granting the 
mandamus against the judge of the Circuit Court, said: 

It was the duty of the court below to have entered the Judgment 
strictly in accordance with the Judgment of this court, and the lan- 
guage of the mandate, *that such execution or proceedings be had 
in said cause as according to right and Justice and the laws of the 
United States ought to be had, the said writ of error notwithstand- 
ing,* did not authorize the court to depart in any respect from the 
Judgment of this court.*’ 

In Gaines v. Rugg^ where a mandamus was also awarded 
against the circuit judge, the court, after reviewing its for- 
mer decisions, said : 

**In the present case, as we have observed, there was no discre- 
tion to be exercised by the circuit Judge ; and, although it might have 
been admissible to raise the question by a new appeal to a proper 
court, yet, in view of the delay to be caused thereby, we do not con- 
sider that such a remedy would have been, or would be, fully ade- 
quate, or that a writ of mandamus is now improper.” 

In Sanford Fork <& Tool Co. it was held : 

” When a case has been once decided by this court on appeal and 
remanded to the Circuit Court, whatever was before this court, and 
disposed of by its decree, is considered as finally settled. The Cir- 
cuit Court is bound by the decree as the law of the case, and must 
carry it Into execution, according to the mandate. That court can 
not vary it, or examine it for any other purpose than execution, or 
give any other or further relief; or review it, even for apparent 
error, upon any matter decided on appeal, or intermeddle with it 
further than to settle so much as has been remanded. If the Cir- 
cuit Court mistakes or misconstrues the decree of this court, and 
does not give full effect to the mandate, its action may be controlled 
either upon a new appeal or by writ of mandamus to execute the 
mandate of this court.” 

In view of these decisions, it can not be successfully main- 
tained that the proceeding now before the court is a hear- 
ing ” within the meaning of the Expedition Act. All this 
court is now called upon to do is to determine whether the 
new agreement of the parties, when presented to the court, 
\s in compliance with the directions of the mandate, and^ if 
it is, to enter the decree as directed, or, if the new agree- 
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mfttDt docei not ccnnply wit)i the conditions prescnbed Iqc the 
Supreme Court, to enter a decree dissolving the combination 
held to be unlawful by the Supreme Court and grant a per- 
manent injunction. United States v. American Tohaeoo 
Co. (C. C.) 191 Fed. 871, is not in point. In that case the 
decree was entered in the Circuit Court prior to tbe time 
the new Judicial Code went into effect. At that time all 
the circuit [450] judges, as well as the associate justice of 
the Supreme Court allotted to that circuit, and the dis- 
trict judge of that district, or any one of them, were 
authorized to sit at the trial or hearing of any cause 
pending in the Circuit Court. Nor was the mandate 
of the Supreme Court in that case as specific and minute 
as to what decree should be entered as in the case at bar. 
The directions in that case were, “We leave the matter to 
the court below to work out a compliance with the law 
without unnecessary injury to the public or the rights of 
private property,” thus vesting the Circuit Court with dis- 
cretion not granted in this cause by the Supreme Court. 

[2] It has also been suggested by the Attorney General 
that, if this court should erroneously hold that it has the 
right to enter the decree in this cause, such decree would be 
absolutely void, meaning thereby that the decree would be 
subject to collateral attack for want of jurisdiction. That 
this contention is erroneous it is only necessary to refer to 
In re Metropolitan i’rust Co., 218 U. S. 312, 81 Sup. Ct. 18. 
64 L. Ed. 1051. 

In the opinion of the court the decree directed to be en- 
tered by the mandate of the Supreme Court can be entered 
by any district judge presiding, or the circuit judge as- 
signed to this court, under the provisions of section 18 oi 
the Judicial Code. 
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EX UNITED STATES, PETITIONER • 

pirrmoN for writ of prohibition. 

NO; IB, OriginaL Submitted December 16, 1912.— Decided January 

6, 1918. 

[226 U. S.. 420.] 

Unless the repeal be express or the implication to that end be irre- 
sistible, a general law does not repeal a special statutory provision 
affording a remedy for specific cases. Petri v. Creelman Lumber 
Co., 199 U. S. 487.® 

The special provisions of the Expedition Act of February 11, 1908, 
32 Stat. 828, c. 544, requiring in a particular class of cases the 
organization of a court constituted in a particular manner, were 
not repealed by the Judicial Code of 1911. 

The new district court created by the Judicial Code of 1911 is the 
successor of the formerly existing circuit court, and as such is 
vested with the duty of hearing and disposing of cases under the 
expedition act of 1903, § 291. 

Section 291 of the Judicial Code of 1911 expressly confers powers of 
the circuit court upon the now existing district courts. 

Under the Expedition Act of 1908 a court composed as required by 
that act may be organized at the request of the United States to 
consider the plan to carry out the decree of this court holding a 
combination unlawful under tbe Sherman Anti-Trust Act. 

In this case the district Judge having refused to organize a court 
under the Expedition Act to determine the form and decree to be 
entered under the mandate of this court, this court issues its writ 
of prohibition directed to the district Judge against entering a 
decree. 

The facts, which involve the construction of the Expedi- 
tion Act of 1903 and the question of whether certain provi- 
sions of the Judicial Code of 1911 conflict therewith, are 
stated in the opinion. 

The Attorney General and Mr. Edward C. Crow^ Special 
Assistant to the Attorney General, for petitioner. 

Mr. Henry S. Priest for the respondent. 

*For prior opinions (148 Fed. 486) see vol. 8, page 84; (154 Fed. 
2^) see vol. 8, page 265; (197 Fed. 446) see ante, page 601; (224 
U. S. 8^) see ante, page 478. For later opinion (236 U. S. 194) see 
post, page 512. 

*Syliabul copyrighted, 1912, 1918, by Tbe Banks Law Pu^Jgblng 
Obnpany; * 
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[481] llTr Chief Justice Whitb deUvered the opinion of 
the court * 

The matter before us concerns the execution of the decree 
in. United States t. Termindl Rtubroad Association of St, 
Lovis, 224, U. S. 883. That case, which involved violations 
of the Sherman Anti-Trust Act, was commenced in the Cir- 
cuit Court of the United States for the Eastern District of 
Missouri, was there decided by four circuit judges in conse- 
quence of the filing by the Attorney General of the United 
States of the certificate provided for by the act of February 
11, 1908, commonly known as the Expedition Act, c. 544, 82 
Stat. 828. While the case was here pending, the Judicial 
Code of March 8, 1911, 86 Stat. 1087, c. 231, was adopted, 
and hence our mandate was directed to the District Court of 
the United States for the Eastern District of Missouri, the 
successor of the circuit court. 

Upon the filing of the mandate in that court, the judge 
of the district court being disqualified. District Judge 
Trieber, of the District Court of .^kansas, was assigned to 
sit in the cause. Disagreement between the parties having 
arisen as to what plan of reorganization should be adopted 
to carry out the mandate of this court, and the court below 
having expressed its intention to adopt by a final decree a 
plan to which the Government did not assent, objection was 
made by the United .^tates to proceeding further, upon the 
ground thus stated by the court below in its opinion 
« * * * as a certificate under the Expedition Act was 
filed whmi the action was originally instituted, the decree 
on the mandate could not be entered by a single judge, but 
only by at least three circuit judges, in conformity wil^ the 
Expedition Act above referred to.” 

^e suggestion having been overruled by a formal order 
and fruitless effort having bemi made to induce action 
[48S] by the senior circuit judge who was also the senior 
cii;euit judge who had participated in the original decision 
of the cause, the interposition of Uiis court by the proceeding 
before us was invoked. The judge below evidently only 
desirous of being informed as to his duty, after leave to fUie ■ 
tihe application for prohibition was here granted, has sob.- 
mitted the issue on the opinion of the court below and upon 
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priiit^ atgunent for both parties, as if <m 4 retam to a role 
to show cause why the writ should not issue. 

lb refusing to apply the Expedition Act the court below, 
** assuming without deciding that tlite Judicial Code does not 
repeal the Expedition Act,” based its refusal upon the ground 
that the proceeding to enforce the mandate of this court was 
not within the intendment of the Expedition Act because not 
a matter requiring the hearing contemplated by that act. 
This view was maintained by conclusions as to the general 
nature of the duty to give effect to a decree already rendered 
and by considerations based upon the opinion that tlie decree 
of this court was so specific as to leave no room for discus- 
sion and therefore to afford no occasion for organizing a 
tribunal constituted in accordance with the requirements of 
the Expedition Act. In the printed argument, however, upon 
which the matter has been here submitted, the action of the 
court is sought to be sustained upon a much broader ground, 
viz, that as by the Judicial Code the Circuit Courts were 
abolished, it has become no longer possible 'to organize a 
court in accordance with the Expedition Act, because that 
act by implication has been repealed by the Judicial Code. 
Thus, after commenting upon the provisions of the Judicial 
Code, it is said : 

"The Judicial Code (sec. 1, C!hap. I) provides for a district Judge 
for each District Court. 

"There Is no provision for the exercise of any Judicial authmlty 
by any circuit Judge, except by special appointment, pursuant to the 
provisions of sec. 18, Chiv* I> of [488J the Code. He then derives 
his power from such appointment and from no other source. As 
drenit Judges they have no authority In tbe enforcement of the 
Jurisdiction of the District Courts. 

"After devolving upon the District Courts the Jnrisdictloh formerly 
possessed by the abolished Circuit Courts, the Code (Chap. VI) 
craates a Circuit Court of Appeals, and provides (sec. U7J : 

" ' There shall be in each circuit a Circuit Court of Aiveals wbldi 
shall consist of three Judges, « * * which shall be a court of 
record with aK>ellate Jurlsdlt^on as hereinafter limited and estab- 
lUbed.' 

"It must be conceded, In view of this leglBlatlon, If ttils suit waa 
now Instituted. It could only be heard by a district Judge unless some 
utrcBlt Judge ahonld he appointed under the provisions see. 
Ohap. i; to dlsdiarge the functions of a district Judto and the eese 
be teonght before him In that capadtgr." 
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Bat dM'OQntflntim is fsuitgr^ .becvuse slthongb pncsiniw 
upon which it rests bo conceded, the deduction drown. from- 
it is unwurruked. It is, of course, undoubted that Chop. 
Xin of the Judicial Code, while not interfering mth the 
tenure of office of the circuit judges, abolished the Circuit 
Courts. It is also undoubted that by that act the: Distiid; 
Courts provided for were made the successors of both the 
Circuit and District Courts which had theretofore existed 
and were in a general sense endowed with the jurisdiction 
and power theretofore vested in such prior courts. It is, 
moreoveV, beyond question that the statute, while contem- 
plating as a general rule the holding of District Courts 
by district judges and as a general rule for holding Cir- 
cuit Courts of Appeal by circuit judges, nevertheless ex- 
pressly directs when the occasion requires (§ 18) the 
assignment by the senior judge, or the circuit justice, or 
the Chief Justice, of a circuit judge to hold a District 
Court, and endows a judge so assigned with all [424] the 
authority of a' district judge (i 19), giving power in case 
of such designation to hold separately at the same time a 
District Court in such district, and to discharge all the 
judicial duties of the district judge therein (§ 14). The 
statute therefore clearly gives to the circuit judges the 
rights and powers of judges of the new District Courts, 
and calls such powers into play when assigned according 
to law. ^ . 

The question, therefore, reduces itself to this: Were the 
special provisions of the Expedition Act requiring in a 
particular class of cases the organization of a court con- 
stituted in a particular manner repealed by the Judicial 
Code! This is the only question^ because if that act w{fe 
not repealed by the Code, then its provisions amount to an 
assignmmit by operation of law of the circuit judges to sit 
as judges of the District Court for the purpose of discharg- 
ing the duties imposed by the act When the issue is thus 
narrowed solution is readily reached by the applicatiqa ^ 
the elementary rule that a special and partioilar statiki^ 
pnvition affording a remedy for partibular and t^yemilQ 
(Uses Is uot repealed by a general law unless the npeiJ he 
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ezpnpa or llie inplioatiea to that «nd be irnsutibl*. P 4 ^ 
V. Creelmm LwnAer (To., 109 U. S. 487, 487. That the new 
District Court created by the Judicial Code was vested with 
the duty of bearing and disposing of the cases provided for 
in the Expedition Act as the successor of the formerly ex- 
isting Circuit Court, as we have already stated, is un- 
doubted. The mere fact that the Expedition Act ki terms 
refers to the organization of a Circuit Court would be, as 
a general rule, under the circumstances, of no importance, 
and becomes absolutely without significance in view of the 
express provision of Chap. XIII, § 291, of the Judimal 
Code, saying: 

“Wherever, In any law ndt embraced within this act, any refer- 
ence la made to, or any power or duty la conferred or Impoaed upmi, 
the Circuit Courts, such reference shall, [4S4] upon the taking 
effect of this act, be deemed and held to refer to, and to confer such 
power and impose such duty upon, the District Courts.” 

The Expedition Act being therefore still in force and its 
provisions being applicable to the District Courts which 
the Judicial Code created, we think the court below erred 
in concluding that the United States was not entitled to a 
District Court organized in the mode pointed out in the 
Expedition Act unless it be, as stated by the lower court 
in its opinion, the subject in hand was of such a character 
as not to be within the scope of the Expedition Act. Com- 
ing to consider that question without going into any elabo- 
ration, we are of opinion that error was committed in so 
holding. While it is true that the mandate of this court 
gave certain specific directions as to the scope and character 
of the decree to be entered, it afforded an opportunity to 
the defendants to submit a plan in order to carry out the 
decree and gave to the United States an opportunity to be 
heard in opposition to that plan, and left to the court a 
serious and important duty to be discharged in any event 
and especially in case of controversy on the subject. These 
considerations, we think, brought the subject within the 
sixq[>4 the Expedition Act and justified the request of the 
U^tod States toat the ease be ccmsidered and a decree en» 
tetod by a cmirt composed as provided in that aoh 

Writ of prolubition to issue. 
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UNITED STATES i;. TBBMINAL RAILROAD ASSO- 
CIATION OF ST. LOUIS.* 

TERMINAL RAILROAD ASSOCIATION OF ST. 
LOUIS i;. UNITED STATES. 

EVENS & HOWARD FIRE BRICK COMPANY, 
PETITIONER. 

AFPEALS FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF MISSOURI. FETITION FOR LEAVE TO 
INTERVENE. 

Nos. 462, 672.--OriginaL Argued October 20, 1914. Petition submitted 
October 18, 1914. — ^Decided February 28, 1915. 

[236 U. S., 194.] 

Bven though persons seeking to intervene on the settlement of a decree 
were not parties and therefore can not intervene in the court below, 
they may be entitled to be heard in this court concerning the decree 
in so far as it may operate prejudicially to their rights.* 

Where both parties have appealed, one from the decree entered on 
the mandate of this court and the other from denial of a motion to 
[195] modify such decree, as the whole decree is before this court 
the dismissal of the latter appeal would not limit its power and 
duty to pass on the question raised by it; the proper practice is to 
consolidate the appeals. 

The decision and mandate of this court in regard to a combination 
declared illegal under the Anti-Trust Act should not be Interpreted 
as safeguarding one public interest by destroying another, or as 
making the movement of transportation freer in some channels by 
obstructing its flow in others. 

The decision of this court in 224 U. S. 888, explained, and the decree 
entered by the court below on the mandate modified so as to recog- 
nise the right of the Terminal Company as an accessory to its. 
strictly terminal business to carry on business exclusively originat- 
ing on its lines, exclusively moving thereon, and exclusively intended 
for delivery on the same. 

•For prior opinions (148 Fed. 486) see vol. 8, page 84; (154'Fed. 

268) see vol. 8, page 266; (224 U. S. 888) see ante, page 4t8; ii9T 

Fed. 446) see ante, page 601; (226 U. 8. 426) see eiHe, page 0bT; ^ ^ ^ 
* Syliabns copyrighted, 1915, by The Bankg Law PobliidilBg €«»• 
paw 
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Tb» facte, which inTolve the construction of tiie i^an* 
date and decision in United States ▼. St. Louie Terminal 
Aaeooiation as reported in 224 U. S. 383, and the effe<^ to 
be given to such mandate and the further directions of 
this court in regard tiiereto, are stated in the opinion. 

Mr. Edmard C. Crow tor the United States. 

Mr. H. S. Priest and Mr. T. M. Pierce for St. Louis 
Terminal. 

Mr. George M. Blocks with whom Mr. John F. Lee was 
on the brief, for intervenors. 

Mr. Chief Justice White delivered the opinion of the 
court 

This case was decided April 22, 1912 (224 U. S. 383), 
and the question now is, Was due effect given to the man- 
date of this court? A clear understanding will come by 
the merest outline of some of the legal proceedings pre- 
ceding and following that decision. The decree whidi was 
reversed was entered by a circuit court composed of four 
judges, in accordance with the Expedition Act. The cir- 
[196] cuit courts having been abolished when the dccison 
of this court was rendered, the mandate was directed to 
the appropriate district court. There the United States 
filed the mandate and asked an interlocutory decree giving 
the time fixed by this court to take the steps which were 
decided to be necessary to make the organization of the 
defendants a le^l one under the Anti-Trust Act. The 
defendants presented a statement of what was proposed 
by them to be done in compliance with the decree of th i s 
court to accomplish the result stated, and over some ob- 
jection on the part of the United States an interlocutory 
decree was entered which in many respects accepted as 
anffident what was proposed to be done by the defendants. 
On staking of those steps and after a full hearing of 
the paMies court announced its purpose to enter .a 
final decree not following in some respects a proppstd 
eSS2B*— w».4— 17- — 88 
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fbinn of final decree suggested the Uidted Ststeft There* 
U{Kjn the TTnited States by petition for prohibition filed 
in this court asserted the entire front of jiirudiction in 
the court as constituted to entertain the enforcement of 
the mandate, as that could only be done by a court cmh- 
posed like the one which had rendered the judgm^t, that 
is, one composed under the Expedition Act. The prbhi- 
bition was granted (226 U. S. 420), and jurisdiction to 
enforce the mandate was assumed by a court of three cir- 
cuit judges sitting in the district court in pursuance of the 
Expedition Act. In that court after a hearing as to a 
proposed interlocutory decree and as the result of steps 
taken by the defendants to comply with the decimon of 
this court which were deemed sufficient for that purpose, 
a final decree was entered on March 2, 1914. This decree 
was objected to by the United States because of the in- 
sufficiency, at least in form, of the steps taken by the de- 
fendants for the purpose of complying with the decree of 
this court and of the failure by the court below to insert 
in the decrm various clauses suggested by the United 
[ 197 ] States and which it was insisted were necessary to 
give effect to the mandate of this court. For these reasons 
the United States on March 27, 1914, appealed, and such 
appeal is now before us and constitutes No. 452, referred 
to in the caption, v 

The day after this appeal (March 28) the defendants 
moved to modify the decree by striking out the first para- 
graph on two grounds: First, because it referred to the 
Terminal Company as illegally organized in violation of 
the Anti-Trust Act, although under the supervision and 
approval of the court such steps had been taken as were 
directed by this court to remove all objection to the organi- 
zation of the company. Second, because tiie restrictions 
imposed on the business which the Terminal Ccmipany 
might lawfully do, were susceptible of being construed is 
fbrbidding the company to carry on as amullaty to its 
shrietly terminal work a transportation business 
ing hpon one part of its line and destined exdusitely . to 
other imints on such line. And the necestity of not i pro- 
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hibiti% the. oompaiiy from doing such work, the petition : 
to modify asserted, was shown by the fact that ‘^on ac* 
count of &e necessaiy extent of its tracks, covering an area 
of seventy-five to one hundred square miles, it is frequently 
cidled upon to take traffic from one point on its line to 
another point' on its line, completing the entire movement 
on its own tracks.” In addition the petition to modify 
alleged as follows : 

‘^Ab an illnatratlon : The Terminal Association operates In the 
eariy morning and late In the afternoon some trains to transport 
laborers engaged In industrial factories from Oranlte Olty, lUlnois, 
to the different stations on its line In St. Louis, Missouri. This it Is 
prohibited from doing under the decree. 

"Another Illustration : Many factories are located upon the Termi- 
nal Association’s tracks on both sides of the Mississippi River. 
Und« this order the defendant, Ter- [198] mlnal Association, would 
be restrained from accepting either raw material or finished i^od- 
ucta shipped from one such factory to aonther, although It could, 
with great convenience to the public, render such service." 

At about the same date petitions to be allowed to inter- 
vdie were filed on behalf of the Evens & Howard Fire Brick 
Company, Union Sand & Material Company, and fifty-three 
others, all based upon the ground that the petitioners would 
suffer great injury by the serious loss occasioned to their 
business or the destruction thereof which would arise from 
forbidding the Terminal Company to engage in transporta- 
tion moving exclusively from one point on its line to another 
point on its line. Some of these petitions alleged that the 
raw material was prepared at one point and the manu- 
factured product made by using the raw material at another, 
and that consequently an impossibility of continuing busi- 
ness would result from the inability to transport from one 
plabe to another. All these petitions prayed a modification 
of the order so as to make it clear that it did not forbid the 
Terminal Company as an incident to its purely terminal 
budness to carry on the business in question. On June 20 
the ^tition of the Terminal Company to modify and tiie 
phtitioas of the vanous parties to be allowed to intervene 
and pfyiijiittg a modification came on for hearing, the Uhited 
StltM dppddhg the allowance of all. In support of its 
pdiidldi were fit^ the Teiminal Company dio#- 
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iog tlie movoaent of many thousands of ears anhualiy' in 
the business referred to and giving the names of very many 
of tiiose concerned in the movement. The prayer of the 
Terminal Company for a modification was refused without 
passing on its merits, the court expressly holding that it had 
no jurisdiction to do so, as the previous appeal taken by the 
United States from the final decree had transferred the case 
to this court. The petitions of intervention of the other 
parties over the objection of the United States [199] were 
permitted to be filed, but after filing, the prayer to modify 
was also in each of said cases denied on the ground that the 
court was without jurisdiction because of the appeal taken 
by the United States. From this decree all the defendants 
to the original suit appealed, and the record referred to in 
the caption as No. 572 is the one embracing such appeal. 

In this court the Evans & Howard Fire Brick Com- 
pany and the Union Sand & Material Company have filed 
a petition praying leave to be allowed here to intervene 
to ask a modification of the decree so as to make it clear 
that it does not forbid the Terminal Company from en- 
gaging as an incident to its terminal business in trans- 
portation movements beginning and terminating exclu- 
sively on its own lines, the prayer being supported by 
Etotements concerning the situation and the alleged injury 
which would be (^offered by prohibiting such business as 
set out in the petitions to intervene and modify filed in the 
court below. 

The challenge by the United States of the right to hear 
the intervening petitioners is without merit, since, even 
althou^ the petitioners were not parties, they are entitled 
to be originally heard concerning the settlemwt of the 
decree in so far as it might operate prejudicially to ti^ir 
rights. 

A motion made by the United States to dismiss the ap- 
peal taken by the defendants in No. 6'!^ is also without 
mint. The duty of the court bdow was but to execi^ 
tile numdate of this court, and every controversy betVre^ 
tim patties concerning the discharge by the court Mo# ,qf 
its duty wes opw for this court to emmine eitber 
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if essential, or as the result of an appeal by one of the 
parties, or by way of assertions of right made by the other 
party as an appellee even in the absence of a cross appeals 
a result inevitably arising from the fact that both parties, 
so far as the settlement of the decree [800] of this court 
was concerned, were in this court and endowed with the 
capacity to invoke its action for the proper shaping and 
execution of the decree, either by original proceeding or in 
any other appropriate form. Perkint v. Foumiguet, 14 
How. 328; Re Sanford Fork dk Tool Co., 160 U. S. 247; 
In re Potta, 166 U. S. 263. As under these conditions the 
dismissal of the appeal would in no way limit the power 
and duty to pass upon the questions raised on the appeal, 
we think the motion to dismiss ought not to prevail, and 
that the better practice is to consolidate the appeal of 
the defendants in No. 672 with the appeal taken by the 
United States in No. 462 and treat the cases as one for the 
purposes of settling the questions raised by both parties. 
In doing this we shall also dispose of the contentions aris- 
ing on the petition of intervention, since the right to 
modify the decree which the interveners assert is precisely 
coterminous with the claim made by the defendants to 
modify. In saying this we do not overlook a contention 
of the defendants with which the interveners are not con- 
cerned ns to error committed in qualifying the defendants 
as an illegal combination, although by complying with the 
requirements exacted by the decision of this court they 
were no longer subject to be so qualified. But we treat 
that subject as not in controversy, because we are of the 
opinion that the contention concerning it rests upon a 
wholly unwarranted criticism of a mere form of expres- 
sion in the decree, unwarranted because on its face the 
decree unmistakably demonstrates the contention to be abso- 
lutely devoid of all merit. 

The errors of which the United States complains are 
stated in ten propositions, but if consideration of the sub* 
je(^ embraced in the ninth be postponed to be disposed of 
in connection with the complaint of the defendants as to 
Um lii^t to a modification of the first paragraph of- the 
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p1i(Abte to tlie one trill have on the other^ tre tiiink every 
[SOI] possible contention embraced in the assignments may 
be briefly disposed of by a few general considerations com- 
mon to them all. 

To' afford an opportunity for the making of the necessary 
egreements and contracts curing the vices' which the 
decisions of this court found to exist in the organization 
of the Terminal Company and to the end that when so 
made dean the company might continue its existence and 
operations subject to the safeguards provided in the opin- 
ion of this court, it was commanded by the mandate that 
the case be “ remanded to the District Court, with direc- 
tions that a decree be there entered directing the parties 
to submit to the court, within ninety days after receipt of 
mandate, a plan for the reorganization of the contract be- 
tween the fourteen defendant railroad companies and the 
Terminal Company, which we have pointed out as bring- 
ing the combination within the inhibition of the statute”; 
this being followed by a statement of what was required 
embraced under seven general headings which are in the 
margin,* followed by the direction that “Upon [SOS] fail- 

■“ First By providing for the admission of any existing or future 
railroad to Joint ownership and control of the combined terminal prop- 
erties, upon such Just and reasonable terms as shall place such apply- 
ing company upon a plane of equality in respect of benefits and bur- 
dens with the present proprietary companies. 

“ Second. Such plan of reorganization must also provide definitely 
for the use of the terminal facilities by any other railroad not electing 
to become a Joint owner, upon such Just and reasonable terms and 
regulations as will. In respect of use, character, and cost of service, 
place every such company upon as nearly an equal plane as may be 
with respect to expenses and charges as that occupied by the pro- 
prietary companies. 

“Third. By eliminating from the present agreement between llte 
Terminal Company and the proprietary companies any provision 
which restricts any such company to Bie use of the facilitleB of the 
Terminal Company. 

Fourth. By providing for the complete ^Itthm of the eriittng 
preetioe of billing to East St. Lmila^ or other Jnnetton -jiuidt 

zebiliins traOlc .destined to St X^ls,;Or to pqlota hafi^ , 

“ Fifth. By providing for Uie abolition of any special or so-edled 
arbitrary dharge f<nr the nse of the terminal facilities in respect oC 
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uro pftiie parties to come to on agreement ediidi is in sob- 
atantial accord with this opinion and decree, the court will, 
af(« hearing the parties * * *” dissolve the combina- 
tion* The contention of the United States, which is funda- 
mental in tile sense tiiat it is inv(dved in or at least gives 
color to all' the propositiims insisted upon, is that the court 
below should have directly proceeded to apply the sanction 
stated in the mandate in disregard of all its other direc- 
tions because the cmnbination had so failed to comply with 
such other requirements as not to be entitled to the benefits 
which would have arisen from complying with them and 
therefore had subjected itself to immediate dissolution as 
an illegal combination. The premise is that the word “ par- 
ties ” in the mandate embraced not solely the parties to the 
combination but the parties to the suit and therefore in- 
cluded the United States. From this the argument pro- 
ceeds that as below neither for the purposes of the inter- 
locutory decree nor in any other step was the United States 
invited to become [203] one of the parties entering into 
contracts or agreements for the purpose of curing the de- 
fects, therefore there was a disregard of the condition 
precedent to the right to remove the defects, and the duty 
to apply the penalty of dissolution automatically arose. 
But this argument even upon the assumption of ambiguity 
in the text assumes that this court recognized that there 

traffic oiiglnatlDs within the so-called one hundred mile area that 
Is not equally and In like manner applied In respect of all other traffic 
of a like character originating outside of that area. 

"Sixth. By providing that any disagreement between any com- 
^ny iqiiplylng to become a Joint owner or user as herein provided for 
and the Terminal or proprietary companies which shall arise after 
a Snai decree In this cause, may be submitted to the District Court, 
upon a petition filed In this cause, subject to review by appeal ih Uie 
usual manner. * 

" Seventh. To avoid any possible misapprehension, the decree should 
also omtaln a provision that nothing therein shall be taken to affect 
in any wise or at any time the powmr of the Interstate Oommarce 
misslMi ovar the rates to be charged by the Terminal Company, or fim 
isibdo <iff MUmg traffic passing over Its Unes, or ffie estaUlshlng of 
ffttoui^ rates or routes over Its lines, or any other power oon- 
ferred'ily: law luwn such commission." 



Ogbubta of th* Omni. 

was 4 dghf to e 1 lre^&e defects but deprived of 411 ^power 
to do so by subjecting the exercise of tiie rig^t to a ecoidi- 
tioh wholly; b^ond the will of the parties to the combina- 
rion. 1!heie is, however, not the lightest ambiguity in 
the mandate giving support to the consequences deduced 
rfrom it, as the parties referred to plainly embrace only the 
parties to the agreement from which the combination re- 
sulted and directed them to become parties to the new 
agreement required to make the combination legal by re- 
moving the illegal clauses. That this was the purpose of 
the derision so plainly results from the opinion and man- 
date as to leave no room for dispute to the contrary. But 
if there were any opening for controversy, the meaning of 
the mandate has been previously so explicitly pointed out 
in this case as to conclude the question. Thus in passing 
upon, the application for prohibition made by the United 
States to restrain the conduct of the proceedings to enforce 
the mandate in a district court presided over by a district 
judge the nature of the duty involved in enforcing the man- 
date arose for decision, and it was said : 

"WhUe it is true that the mandate of this court gave certain 
qeclflc directions as to the scope and character of the decree to be 
entwed, if afforded an opportunity to the defendants' to submit a 
j^n in order to carry out the decree and gave to the United States 
an opportunity to be beard in opposition to that plan, and left to 
the court a smrious and Important doty to be discharged in any 
evmit. and especially in case of controversy on the subject” (226 
U. S., Mtpro, p. 425.) 

[804] The want of foundation for the proposition relied 
upon disposes of all the assigned errors except the one the 
consideration of which we previously postponed because 
they all in a greater or less degree depend upon such propo- 
sition, and to the extent that they do not, they are de- 
void of all merit for*the following reasons: (a) Because 
the interlocutory decree was in strict compliance with the 
mandate; (b) because the contracts and agreements exe-. 
cuted by the parties to remove the causes of illegality end 
whirii were approved by the court were adeqmdn for that 
purpose^ (c) because when the ccmception that the Govern- 
ment was a party upon whom rested the responsibiUty of 
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Agiraduig f(> eontracts modifying the terms of tiie oombins- 
tion is put out of view, we are of opinion there is no merit 
in the contention that certain forms of proposed eontracts 
submitted for approval by the Government should have 
been sanctioned by the court, as such contracts were 
wholly lumecessaiy in view of the sufficiency of those, exe- 
cuted by the parties and which were approved; (d) be- 
cause after a careful scrutiny of the record we are of the 
opinion that in every material step taken by the court below 
concerning both the interlocutory and final decree ample 
opportunity was afforded to all the parties to be heard, 
careful consideration was evidently given to the matters 
to be decided, and a full compliance both in form and 
substance with the mandate resulted from the final decree 
unless error inheres in the two propositions, urged, one by 
the defendants and the other by the United States, which 
we now come to dispose of. 

It may not be disputed that the clause of the first para- 
graph of the decree which is in the margin* pointing 
[205] out the character of the business which the Terminal 

* “ 1. The Terminal Railroad Association of St Louis is an unlawful 
combination contrary to the Anti-Trust Act of July 2, 1890 (26 Stat 
200), when It and the various bridge and terminal companies compos- 
ing It are operated as railroad transportation companies. The com- 
bination may, however, mdst and continue as a lawful nniflcatlon of 
terminal facilities upon abandoning all operating methods and charges 
as and for railroad transportation and confining itself to the trans- 
action of a terminal business, such as supplying and operating facili- 
ties for the Interchange of traffic between railroads and to assist in 
the coU«<^ing and distributing of traffic for the carrier companies, 
switching, storage, and the like, and modifying its contracts as her^n 
apedfled. 

"An election having been made to continue the combination for 
terminal purposes, the defendants are therefore perpetually enjoined 
from in any wise managing or conducting the said Terminal Rail- 
road Association or any of its constituent companies and from oper- 
atifig any of the properties belcmging to it or its constituents otber- 
wise *h««i as terminal facilities for the railroad companies using the 
samok and fimm making charges otherwise than for and accordUig to 
tbs. nature of tiw servioes so lawfully authorised to be rendoed.” 
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authorised to puiaae if.ana- 
oei^ble of tile construction that the right ^aa ezdiriM. to 
do anything but a terminal business in the narrow sense 
and tiierefore did not permit the company to carry on as 
andllaty to its terminal business a transportation business 
even although originating and terminating on its lii^ 
Tliis being true, we are of opinion, despite the. contMitions 
of the United States to the contrary, that the provision in 
the decree on that subject did not give proper effect to the 
mandate of this court and should be qualified so as to recog- 
nize the right to do in connection with the terminal busi- 
ness proper such transportation business as originates and 
terminates on the lines of the Terminal Company for the 
following reasons: Because not to so decide would lead in- 
evitably to the conclusion that the decision of this court 
ccmtemplated safeguarding one public interest by destroy- 
ing another and in effect proposed making the movement 
of transportation freer in some channels by absolutely ob- 
structing all possibility of its flow in others ; and moreover 
because it assumes that the decision proposed to cure the 
defects in the organization of the combination which caused 
it to be in conflict with [S06J the Anti-Trust Act by com- 
manding the abstention from the prosecution of business 
which otherwise under the law there would have been a 
duty to carry on, thus virtually seeking to remove one cause 
of illegality in a combination by substituting another. The 
contention that the Terminal ^mpany and the combina- 
tion which it embodied was not dissolved and was per- 
mitted to continue in business solely because if allowed to 
continue it would be obliged to confine itsrif to terminal 
busings in the strict sense and therefore should not be per- 
mitted to now do other than purely terminal work rests 
upon a misapprehension of the conditions. The suit to dis- 
B(dve was largely defended upon the ground that the ooin- 
bination was formed for terminal purposes and timt to 
combine for the purpose of obtaining facilities of that char- 
^Miter was not in conflict with tire Anti-Trust Act Id duh 
poring of the case the correctness of this contention fia the 
abstiract was conceded but as it was found that the geo- 
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; graphical situation, the area over whidi the Terminal Com* 
pahy operated and the business which it carried on, in other 
words its general environment, took it out of the conceded 
abstract general rule, it was dedded that the combination' 
if it wished to continue in business must execute certain 
agreements for the benefit of the public modifying the 
terms under which it was organized. The proposition 
therefore now is that although the duty to execute agree- 
ments arose and its performance was compelled because the 
Terminal Company was not to be dealt with in the light, 
abstractly speaking, of a strictly terminal organization, 
nevertheless upon the execution of the agreements its rif^ts 
are to be measured upon the contrary assumption. As these 
considerations in our opinion demonstrate that the decree 
should be modified by permitting the carrying on by the 
company as incidental to its terminal business of a trans- 
portation business originating exclusively on its own line 
moving thereon and terminating [207] thereon, a direc- 
tion to modify the decree in that respect must necessarily 
follow. 

The subject of the ninth assignment of errors, upon which 
the United States most relies, relates to the fifth clause in the 
mandate containing a direction for the abolition of any 
special or so-called arbitrary charge for the use of the ter- 
minal facilities in respect of traffic originating within the 
so-called 100-mile area, that is not equally and in like man- 
ner applied in respect of all other traffic of a like character 
originating outside of that area.” 

As the court below <m this cubject did nothing more than 
embody in its decree the provision of the mandate, the con- 
tention is that error was committed because the decree failed 
to expound the language of the mandate. Indeed in the 
argument it was insisted that to properly give effect to the 
mandate there diould have been inserted in the decree an 
express provision absolutely controlling or regulating for 
•the futore charges which the Traminal Company might 
make. But to have given effect to this view would have 
caused the decree to be plainly rqtugnant to the provisions 
of the act to regulate commerce and contrary to the exercise 
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Jby th$ Staite: au&piities of their power, over ehajrgee of the 
Terming Company in so far as the jurisdiction of sudh 
authorities may have extended. The flagrant repugnancy 
to the act to regulate commerce which would have resulted 
if the decree as asked had been granted will become : more 
manifest when it is considered that the insistence was, as 
. pointed out by the court below in its opinion, that there 
should have been a provision in substance so fixing and per- 
petuating for the future rates on traffic coming into East 
St. Louis from the zone mentioned in the mandate as to com- 
pel the commodities transported to East St. Louis to be 
carried from there across the river to their point of destina- 
tion in St. Louis without any transportation charge what- 
ever — a direction which it is apparent would have [SOS] in- 
volved, if given, a disregard not only of all the regulations 
concerning rates establiEhed under the act to regulate com- 
merce, but also, it may be, the prohibitions of that act con- 
cerning preference and discrimination. This condition is 
not escaped by the suggestion that such limitations if im- 
posed would not have been in substance repugnant to the 
act to regulate commerce since, as the rate from which the 
repugnancy would arise would only apply to business done 
by the combination, and as the combmation would have to 
be dissolved because of the repugnancy, therefore the re- 
pugnancy would cease to exist from the very fact that it 
arose. But this argument only restates the contention con- 
cerning another aspect of the case which we have previously 
disposed of and serves to emphasize the view that it is im- 
possible to conceive that the decision of this court recognized 
the right of the Terminal Company to continue to exist pro- 
vided certain features in its organization which were in con- 
flict with the Anti-Trust Act were removed, and yet at the 
same time provided that when such features were removed 
the right to continue should be lost by the fact of its exercise. 
The particular expression of disapproval of tiie fcnm of 
rate stated in the clause relied upon could only have been 
tmsed upon one of two conoeptkms: First, the ihtentum if 
au(di« (flurge was attempted/to be exacted under the futuie 
(^Nuration of the Ctnnpany whidr was permitted, to lay down 
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a rate forbidding siidi a charge in the future by the Terminal 
Company and thereby expressing an opinion upon and con* 
trolling a subject plainly beyond the primary sphere of the 
judical power and exclusively within the original cognizance 
of the Interstate Commerce Commissi<m under the terms of 
the act to regulate commerce; or second, as there was con- 
tention in the record as to whether such a form of rate was 
charged, and if it was, as to its legality, the expressions on 
that subject were used only to exclude all inference that the 
[209] judicial recognition of the right of the Terminal Com- 
pany to continue in business on compliance with exactions 
which were required carried with it an implication of ap- 
proval also to continue to exact the rate in question if it 
was being exacted, thus excluding all room for the contention 
that the provisions of the act to regulate commerce were in 
any way interfered with. That the expressions relied upon 
did not have the first meaning and therefore solely had the 
second, so clearly results from the context of the mandate; 
that is, from its seventh paragraph, as to need no further 
consideration of the subject The clause is as follows: 

“Seventh. To avoid any possible misapprehension, the decree 
should also contain a provision that nothing therein shall be taken 
to affect In any wise or at any time the powm: of the Interstate Com- 
merce Commission over the rates to be charged by the terminal com- 
pany, or the mode of billing traffic passing over its lines, or the 
establishing of Joint through rates or routes over Its lines, or any 
other power conferred by law upon such commission.” 

Comprehensively considering and once again weighing 
all the contentions pressed upon us by the United States, 
we are of the opinion they all in last analysis rest upon the 
following contradictory assumptions: (a) That the de- 
cision of this court destroyed one set of public rights upon 
the theory of protecting another set; (b) that it proposed 
to correct an abuse of one statute by conferring authority 
to violate another; (c) that while exerting the authority 
of, enfoixnng one statute the power was assumed of setting 
aside title provisions of another statute. On the cmitrary, 
when tbs confumon upon which these views rest is disre- 
garded, we are of the opinion tiiat the dedsion invdvM none, 
of these contrarieties or conflicts, since in the public interest 
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fnte to tite ^joyment of all it conunanded the correction of - 
conditioDB impeding that result and [ 310 ] -which were <in 
conflict with the Anti-Trust Act, thus bringing the assailed 
combination under the law of the land and leaving it to be 
controlled by such law. 

It follows from what we have said that the decree below 
giving effect to the mandate of this court will be modified 
so as to recognize the right of the Terminal Company as 
an accessory to its strictly terminal business to carry on 
transportation as to business ezclusively originating on its 
lines, exclusively moving thereon and ezclusively intended 
for delivery on the same, and in other respects the decree 
will be affirmed. 

Modified and affirmed. 

Mr. Justice Holmes and Mr. Justice McBetnolds took no 
part in the decision of this case. 


STROUT o. UNITED SHOE MACHINERY CO. 

ET AL.* 

(District Court, D. Massachusetts. March 80. 1912.) 

4195 Fed. Bep., 813.) 

Moropoubs (f 28) — ^Actions fob Dauaoes bt Cousin atiors — 
PutAomes — SumciBNCT. — declaration, which alleges that de- 
fendant corporation was formed to suppress competition in Shoe 
machinery, that, in pursuance of the plan, it and its officers, co- 
defcndants, acted in combination and conspiracy in restraint of 
{daintUTs trade; that the trade to be restrained was interstate; 
that enumerated things were done by the corporation and its officers 
. to attain such restraint of plalntUTs trade; that thereby competi- 
tion was destroyed and the monopoly of the corporation sustained ; 
'^)d that plalntifTs property and business were injured titnc^y, 
states a cause of action under Sherman Anti-Trust Act (act 0^. 
Inly 2 , IffiW. c. 647, 1 7, 26 Stat, 210 [U. S. Comp. St. 1901, 1^82081); 
■ anthdtlalng any person injured in his business or ittopmtf bF 

' ■ ' j ^ " ■ ' r ' 7".!» ■■ 

■ I^, IgtCT Opinions (202 Fed. 602), see page 940; (^ |^, 
6i^), aile' isoai, page 844. 
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penbn or corporation, by reason of anything forbidden in the act, 
to sue therefor in the Federal Circuit Court in the district in which 
defendant resides or is found.* 

[Bd. Note.— For other cases, see Monopolies, Cent Dig. I 18; 
Dec. Dig., I 28.] 

FLSADino (§17) — JuBiSDicnON — Federal Coubts — PucADizros. — 
Where the question relates to the Jurisdiction of Federal courts 
under a Federal statute, the averments of the pleadings purporting 
to give Jurisdiction must be positive, and argumentative inferences 
are insufficient 

[Ed. Note.— For other cases, see Pleading, Gent Dig., f§ 38, 41, 
850; Dec. Dig., § 17.) 

Monopolies (§ 28) — Civil Actions- Statutes.— The remedy given 
by the Sherman Anti-Trust Act (act Gong. July 2, 1880, c. 647, 

I 7, 26 Stat, 210 [U. S. Comp. St., 1901, p. 3202]), authorising an 
action for threefold damages, sustained by any person injured in 
consequence of any act forbidden or declared to be unlawful by the 
act, is a civil remedy for private injury, compensatory in its pur- 
pose and effect and the threefold damages recoverable are exem- 
plary damages. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig., I 18; 
Dec. Dig. § 28.1 

i«i*i Goubts (I 264)— Bight to Sue— Jubisdiction.— A mere (dian- 
cery receiver, having no title to the assets or to the claim sued on, 
cannot maintain an action in the Federal courts in a Jurisdiction 
other than that in which he was appointed. 

[Ed. Note.— For other cases, see Courts, Gent. Dig. I 801; Dec. 
Dig. § 264.] 

Actions by or against receivers of Federal courts, see note to 
J. I. Case Plow Works v. Finks, 26 C. C. A. 48.) 

Cobpobations (§ 660)— Right to Sue— Jubisdiction.— A receiver of 
a corporation who is a successor in title of the corporation may 
sue in a foreign Jurisdiction. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. li 2263- 
2260, 2262; Dec. Dig. I 560.] 

Cobpobations (I 660) — ^Tbustees on Dissolution — ^Powers.— A trus- 
tee of a Maine corporation, appointed in proceedings for the disso- 
lution of the corporation under Rev. St. Me. c. 47, fi 77-81, 88, 
providing for the dissolution of corporations and the appointment 
of trustees, is vested by operation of law with the title of the 
dissolved corporation, and he has capacity to sue in a foreign 
Jurisdiction. 

[>Bd."Notew— For other cases, see Corporations, Cent. Dig. if 2268- • 
2260, 2262; Dec. Dig. I 660.] 

^ Syllabus obpyi^ lbl2, by West Publishing Company. 
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OCOKttATKntn (I 800)— Eb8aOLTmON--TBVBraBB— POWB TO SUB.?- 
l%e poww of a tmstee of a Maine corporation, aivolnted nnder 
Rev. St Me. c. 47, H 77-81, 88, in {Hwceedlnga for tlie dlaaolutlon 
of the corporation, la not affected by the provision giving dissolved 
corporations existence for three years to prosecute and defend 
suits, and he may prosecute suits after the expiration of the three 
yeus. 

[Ed. Note.— For other cases, see Oorporations, Gent Dig. It 2288- 
2200, 2202; Dec. Dig. I 660.] 

At Law. Action by Charles A. Strout, trustee of the 
Goddu Sons Metal Fastening Company, against the United 
Shoe Machinery Company and others. Motion to dismiss 
denied, and plea in abatement overruled. 

Whipple, Sears <6 Ogden and Dmhar dk Rachemamn, for 
plaintiff. 

CooUdge dk Right, W. H. Coolidge, and C, A. Eight, 
specially, for defendants. 

Hale, District Judge. This case now comes before the 
court upon the United Shoe Machinery Company’s motion 
to dismiss, because it appears upon the face of the record 
that the court has no jurisdiction; and upon the plea in 
abatement of all the defendants, raising the contention that 
the plaintiff is without capacity to sue in this jurisdiction. 

[1] 1. In the motion to dismiss, the United Shoe Ma- 
chinery Company urges that the court has no jurisdiction 
of the case, for the reason, appearing upon the face of the 
record, that the plaintiff is a citizen of the State of Maine, 
and the United Shoe Machinery Company, defendant, is a 
corporation organized and existing under the laws of the 
State of New Jersey; and neither the plaintiff nor defendant 
is a citizen of the State of Massachusetts. 

The writ shows that the plaintiff is Charles A. Strout, 
as he is the duly appointed trustee of the Gh>ddu Sons 
Metal Fastening Company, [816] and a dtizen of the State 
of Maine.” The defendants are described in the writ ias 
follows: 

" tToltM Shoe Machinery Company, .a .cwporation duly or^aulaed 
under the laws of the State of New Jersey, and a dtlsen of the State 
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. of New Jersey* having an office and Its principal place of business in 
Boston, in the Commonwealth of Massachusetts* and found in the 
district of Massachusetts. 

^Sidney W. Winslow, of Orleans, in the county of Barnstable* 
Commonwealth of Massachusetts. 

** George W. Brown and Edward P. Hurd, both of Newton* in the 
county of Middlesex, Commonwealth of Massachusetts. 

** Said Winslow, Brown, and Hurd being severally citisens of the 
Commonwealth of Massachusetts, in the district of Massachusetts.” 

The amount of damages claimed is $2,000,000. 

The court, then, has before it a citizen of Maine suing a 
citizen of New Jersey in a civil action, brought in the Cir- 
cuit Court of the United States for the District of Massa- 
chusetts. The obvious contention is raised by defendant 
that in any ordinary civil action a citizen of New Jersey 
cannot be called to answer a suit by a citizen of the State 
of Maine in the United States Court for the District of 
Massachusetts. The plaintiff does not controvert this sug- 
gestion, but says that the action is brought under the Sher- 
man Anti-Trust Statute, the act of July 2, 1890, c. 647, 26 
Stat. 209 (U. S. Comp. St. 1901, p. 8200), and that the 
declaration clearly presents a cause of action under section 
7 of that act, which provides as follows : 

”Any person who shall be injured in his business or property by 
any other person or corporation by reason of anything forbidden or 
declared to be unlawful by this act may sue therefor in any Circuit 
Court of the United States in the district in which the defendant 
resides or is found, without respect to the amount in controversy, 
and shall recover threefold the damages by him sustained, and the 
costs of suit, including a reasonable attorney’s fee.” 

It will be seen that, under this section, without respect 
to the amount in controverqr, such action may be brought in 
the district in which the defendant resides or is found. 
And it is not denied that the defendants in the case at bar 
are found in the district of Massachusetts. It is contended, 
however, that the declaration does not clearly diow that 
the action is brought under the Sherman Anti-Trust Act; 
that it does not sufficiently appear by the writ and declara- 
tion that the case is confined to an action under this statute; 
that therefore the jurisdiction of the court does not affiiiha- 
tively appear ; and that, where threefold damages are sou|^t 
eSS2S*^V0L 4--17-— M 
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dearly and unequivocally authorized by the law. The sub- 
stance pf the declaration is stated sufficiently for the pur- 
poses of this case in the summary given hy the defendant, 
M follows: 

**That the Ooddu Sons Metal Fastening Company was organized 
under the laws of the State of Maine as a corporation in 1897, for 
the purpose of manufacturing and dealing in shoe machinery. That 
it acquired certain patents pertaining to shoe machinery, and made 
preparation to place on the market throughout the United States 
machines constructed under its patents. That the defendant the 
United Shoe Machinery Company was organized on February 7, 
1699, under the laws of the State of New Jersey. That since Its 
organization it has been engaged in the manufacture of, and dealing 
Ui> shoe [816] machinery throughout the United States and In 
foreign countries. That upon the organization of the United Shoe 
Machinery Company, the defendant Winslow became, and ever since 
has continued to be, its president, a director, and member of tlie 
executive committee. That the defendant Brown became its treas- 
urer, a director, and member of the executive committee, and the 
defendant Hurd became assistant treasurer, a director, and member 
of the executive committee. That these individual defendants down 
to the present .time have continued to exercise the management and 
control of the business affairs of the corporation. 

** That the United Shoe Machinery Company was formed with the 
Idea of suppressing and eliminating competition. That shortly 
after the formation of the company the individual defendants, or 
some of them, entered into negotiations with certain stockholders 
of the Ooddu Sons Metal Fastening Company for the purchase of 
their stock by the United Shoe Machinery Company. That as a 
sesult ot the negotiations the United Shoe Machinery Company pur- 
chased a majority of the stock of the Ooddu Company, thereby 
acquiring control and management of the corporation. That the 
United Shoe Machinery Company caused to be ^ected as officers of 
the Ooddu Company its own president, the defendant Winslow, as 
president of the Ooddu Company; its own treasurer, the defendant 
Brown, as treasurer of the Ooddu Compai^, and a part of its own di- 
rectors, including the defendant Hurd, as the entire board of directors 
of the Ooddu Company. That the persons so elected have contln^ 
to be the officers of the Ooddu Company. That In pursuance oi the 
plan and purpose to suppress and eliminate competition, and to 
aupport and protect the monopoly of the United Shoe Macidnii^ 
/Company, the United Shoe Ma^lnery jOompany and f he Ipldlli^al 
dpl^ants, in combination and cpn^^lracy in restraii^ of 
commerce among the several States and wliffi foreign natloni, 
controlled the management of the Ooddu Company, not fbr the 
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vnrpoM of canrlnc oo and devBlopliig One bmiiieM of said eean* 
. iMDy, but fw the irarpoae of preventing the eald company from doing 
bualneaa, thereby deatroying the competition of aald company. That 
they have declined to cause the company to make any use of Its 
patents, or permit it to do business, and have continuously pre- 
vmited It from engaging in business so that the assets of the com- 
pany have rediained idle and become wasted, and the patents and 
patent rights are about to expire and have become practically 
worthless. That by these means the plan of the United Shoe Ma- 
chinery Company and the individual defendants has been effected 
and accomplished, in that the competition of the Goddu Company 
has been destroyed and the monopoly of the United Shoe Machinery 
Company sustained. That thereby the Goddu Company has been 
greatly injured in its business and property, in that its patents, 
patent rights, and other assets have been rendered worthless. Where- 
fore the plaintiff is entitled to recover from the defendant threefold 
the damages by him sustained, and also the costs of this suit. Includ- 
ing a reasonable att<n*n^'s fee.” 

It is contended that this is not a declaration unmistak- 
ably under the Sherman Act; that this act is not referred 
to; and the presumption is that the cause is without the 
jurisdiction of the Federal courts, unless the contrary affir- 
matively appears; but that the case must be treated as one 
based upon diversity of citizenship; and that therefore it 
must be dismissed as to the United Shoe Machinery Com- 
pany. Upon examination of the declaration, it is found 
that there is not a word in its expressly stating that the 
action is brought under the Sherman Anti -Trust Act 
There is no mention of the act, or reference to it in distinct 
terms. It is not even stated that the defendant became 
liable by force of the act. But it does appear from the 
declaration that the defendant company was formed with 
tke plan of suppressing competition, and of maintaining a 
monopoly of the shoe machinery business; that in pur- 
suance of such plan the defendant acted [317] in combi- 
nation and conspiracy in restraint of plaintiff’s trade; that 
the trade to be restrained was inteistate; that certain things 
were done by the defendants to attain such restraint of the 
plaintiff’s trade; and that thereby the competition, of the 
jdahotiff edmpany has been destroyed, the monopoly of the 
defi^daht cbhipany sustained, and the plaintiff’s property 
imd '^biisiiiess injured. I see no need of restating the wh<de 
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of the dedaration. A fair reading of it leaves no doubt 
that the adiion was brought under section 7 of the Sherman 
Act. No ^ question can be left in the mind of the court 
that the pleader intended to state a case under that section. 
This is so clear that I cannot think it necessary to label the 
declaration as one brought under the provisions of the 
Sherman Act. The allegations make it plain that the action 
is clearly founded upon that act, and upon that alone, and 
that no common-law remedy, or other remedy of any kind, 
is sought. 

[2, 3] The doctrine of the Federal courts is unques- 
tionably that in matters of pleading inferences from equiv- 
ocal and uncertain allegations cannot be followed, and that, 
where the question relates to jurisdiction, argumentative 
inferences are not sufficient to establish jurisdiction. The 
averments must be positive; and the court cannot retain 
jurisdiction over a doubtful record to say whether or not 
the intention was to bring the case under a specific act. 
The learned counsel for the defendants have called atten- 
tion to the leading cases upon this subject. The court in 
this, circuit has expressed itself clearly in JenJdna v. York 
Cliffa Improvement Company (C. C.) 110 Fed. 807. But 
the declaration in this case seems to me to be perfectly 
dear. The averments are such as to show unequivocally 
that the action is brought under section 7 of the Sherman 
Law, even though the plaintiff did not in terms mention 
that statute. This was not necessary so long as the allega- 
tions were such as to preclude the defendant from being 
misled, and to prevent the plaintiff from urging at any 
later stage in the case that he intended merely, to state a 
common-law action. Section 7 of the Sherman Law is so 
dear and plain in its provisions that its meaning cannot 
be uncertain. It is not in its nature and substance a penal 
action; its vindication does not rest with the State;, it has 
been hdd repeatedly to be a civil remedy for private in- 
jury, compensatory in its purpose and effect. It prpyiilM 
for the recovery of threefold damages sustained by the 
|ilain^, which are held to be exemplary damages. 

Co, v. American Tobacco Co,) 170 Fed. 8^, 95 
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G. G. A. 666; Atlanta v. Chattanooga Foundry dk Pipe 
Oo. (G. C.) 101 Fed. 900; Hwitington v. AttriUy 146 TJ. S. 
657, 13 Sup. Ct. 224, 86 L. Ed. 1128; Loewe v. Lawlor^ 
208 U. S. 274, 28 Sup. a. 301, 62 L. Ed. 488, 18 Ann 
Gas. 815. 

The motion to dismiss must be denied. 

[4-6] 2. In the plea in abatement the def^dants raise 
the contention that the plaintiff is without capacity to sue 
in the Federal court in the district of Massachusetts. The 
facts set forth in the plea are briefly stated by the learned 
counsel for the defendant in his brief. They are as fol- 
lows: 

**The Goddu Sons Metal Fastening Company was a corporation 
organized under the laws of the State of Maine In the year 1897. 
On the 7th day of [818] January, 1905, a suit in equity was brought 
in the Supreme Judicial Court for the State of Maine, county of 
Cumberland, by the treasurer of the c(»mpany, pursuant to a vote 
of the stockholders, for the dissolution of said company, under 
authority of the statutes of the State of Maine, providing for the 
voluntary dissolution of corporations. 

“On February 17, 1905, a decree was entered in the equity suit 
dissolving said corporation, the decree providing that * the defendant 
corporation, known as the Goddu Sons Metal Fastening Company, 
be, and the same hereby is, dissolved as and from the date of this 
decree,’ and by the same decree Robert T. Whitehouse, of Portland, 
was appointed trustee, to collect by suit or otherwise all outstanding 
debts or claims due the corporation, and to take possession of all 
effects, property, and assets of every name and nature belonging to 
the corporation, and to do certain other acts in connection with the 
liquidation of the company’s affairs. As set forth in the decree, Mr. 
Whitehouse qualified as trustee by giving the bond required. 

“ On July 19, 1911, Mr, Whitehouse filed a petition to be permitted 
to resign as trustee, and on July 19, 1911, he was permitted to resign, 
and a further decree was entered appointing Charles A. Strout, the 
plaintiff, as successor trustee. 

MXhe decree appointing Charles A. Strout was practically the 
same as the one appointing Mr. Whitehouse, except that there wag 
add^ to the decree provisions that *all questions not hereby dis- 
posed of are reserved for further adjudication.’ And ’ it is further 
oi^red that this decree is subject to such further orders as the. 
court may from time to time see fit, and that said trustee or any 
persons in interest have liberty to apply to this court at any time 
for sa<^ tnqdification of this order as they may be advised.’^’ 
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llbe appointment of the plaintiff , as trustee was made 
under section 81 of chapter 47 of the Revised Statute of 
Maine. It will be necessary to consider the following sec^ 
tiOns of that chapter, relating to the dissolution of odrpo- 
ratidns: 

**Sec. 77. Corporations, wliose charters expire or are otherwise 
terniinated, have a corporate existence for three years thereafter; 
to prosecute and defend suits ; to settle and close their concerns ; to 
dispose of their property ; and to divide their capitals. 

“Sec. 78. When the charter of a corporation expires or is termi- 
nated, a creditor or stockholder may apply to the Supreme Judicial 
Court, which may appoint one or more trustees to take charge of 
its estate and effects, with power to collect its debts, and prosecute 
and defend suits at law ; and to sell and convey its real estate ; and 
if sold at auction, the same notice shall be given as in the sale of 
lands of corporations on execution. The court has Jurisdiction in 
equity of all proceedings therein and may make such orders and 
decrees and issue such injunctions as are necessary. 

“Sec. 79. The debts of the corporation shall be paid in full by 
such trustees when the funds are sufficient; when not, ratably to 
those creditors, who prove their debts, as the law provides, or as 
the court directs. Any balance remaining shall be distributed among 
the stockholders ’or their legal representatives in proportion to their 
interests. 

“ Sec. 80. Except where otherwise provided by statute, whenever 
at any meeting of its stockholders, legally called therefor, such 
stockholders vote to dissolve such corporation, a bill in equity 
against the same for dtoolution thereof may be filed by any officer, 
stockholder, or creditor in the Supreme Judicial Court, in the countv 
in which it has an established place of business, or in which it 
held its last stockholders* meeting; upon said bill, such notice shall 
be given as may be ordered by any Justice of said court, in term time 
or vacation, and upon proof thereof, such proceedings may be had 
according to the usual course of suits in equity, that said corpora* 
tion shall be dissolved and terminated. Upon proof that there are 
no existing liabilities against said corporation, and no existing 
assets thereof, requiring distribution among the stockholders, said 
court may dissolve said corporation without the appointmeiit of 
trustees or receivers. 

^ “Sec. 81. Said court has Jurisdiction in said cause to appotut - 
celvers, i8[810]sue injunctions, and pass interlocutory dect^ aiid 
cjtdera, according to the usual course of proceedings in equi^l khd 
ahsllf, moreover, upon dissolving said corporation, or upon 
nating Its charter, appoint one or more trustees, who shall have All 
the powers conferred upon similar trustees by sections sevent^<4M4Ah» 
seventy-eight, seventy-nine, and eightg-nine, or by any other law of 
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tiHi State!, wl^ anch apectat ^wera as may be glvoe them by aatd 
ovn^ Sat, Bot^ttaatandlDg tbe appointment ot andi traateeo, aatd 
coott may onperlntend tbe coUectlbn and distribution of the aaaets at 
said eo^swatfam. and may retain aold bill for that purpose.” 

Secdon 89 refers to trustees and receiTers. It provides 
diat they may bring suit within two years to compel any 
one who has subscribed for stock in the corporation they 
represent to pay for the same. 

(a) The first contention raised by the plea in abatement 
is tiiat the trustee in this suit has not sufiicient title to war- 
rant him in bringing suit in this jurisdiction; but that he 
is the ordinary equity receiver without title. The defend- 
ants urge that, although called trustee in the decree of the. 
court appointing him, the plaintiff is really nothing more 
than a chancery receiver without title, coming within that 
class of receivers which lacks any extraterritorial power of 
official action. 

Tbe law must be regarded as settled that the mere chan- 
cery receiver, having no title to the assets or to the claim 
sued upon, cannot maintain an action in the Federal courts, 
in a jurisdiction other than that in which he was appointed. 
Booth V. Clark, 17 How. 822, 15 L. Ed. 164; Hale v. AlUia- 
eon, 188 U. S. 56, 23 Sup. Ct. 244, 47 L. Ed. 380. In Belfe 
V. Bundle, 103 U. S. 222, 26 L. Ed. 337, the Supreme Court 
passed upon tlie rights of officials of a different character 
who were allowed to bring suits outside of the jurisdicticm 
of their appointment. In this circuit, in Hale v. Harden 
(C. C.), 89 Fed. 283, Judge Putnam has designated tiie 
different classes of receivers : First, those who are true suc- 
cessors in title, as in Belfe v. Bundle. Second, those who 
have received underlying support from the corporation 
itself, by voluntary assignments or by force of titles ac- 
quired through involuntary proceedings in insolvency or 
otherwise, os in Hawkina v. Glenn, 131 U. S. 319, 9 Sup. Ct. 
789, 88 L. Ed. 184, and TeUgrafh Co. v. Purdy, 162 IT. S. 
387, 16 Sup. Ct. 810, 40 L. Ed. 986. The third are so-called 
recovers, like the commissioner in Hazard v. Dwrant (C. 

12 Fed. 471, who are nothing more ot less than masters 
in ^ancery, appointed, as the hand of the court, to com- 
pile tiie ineideiifar the litigation. The first class of te- 
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c^Ven^ naiaely, those who are true successors iu titlSj sS . 
in ileifs y. Bundle, have the right to sue anywhere. In 
the third class, the receiver or trustee has simply the powers 
of a <^ancary receiver; he caimot maintain an action in 
fmeign jurisdictiona 

In the case at bar the defendants urge that the plaintiff 
comes under the third class of receivers in the order named 
by Judge Putnam ; that he is a mere officer of the court, 
having no title to the property, and with no capacity to sue 
in this jurisdiction. Upon examination of the statutes, we 
find that section 78 of chapter 47 of the Revised Statutes of 
hiaine specifically provides that the trustee has the power 
to prosecute and defend suits at law. Section 80 provides 
for the dissolution of the corporation, without the appoint- 
ment of trustees [320] or receivers in cases where there 
are no assets. Section 81 gives the court jurisdiction to 
appoint trustees and receivers upon dissolving the corpora- 
tion, or upon terminating its charter, and gives these trus- 
tees powers conferred up<m similar trustees by sections 77, 
78, 79, and 89, or by any other law of the State. The de- 
fendants contend that, after February 17, 1905, the date of 
the decree appointing the trustee to wind up the affairs of 
the Goddu Company, by virtue of the laws of the State of 
Maine, the property of that company became vested in the 
persons who were at^ the time shareholders, as tenants in 
common under section 95 of chapter 47 of the Revised 
Statutes of Maine, which provides: 

"When a corpwatlon Is dissolved, its real and personal estate Is 
vested in the persons who were at the time shareholdm, as tenants 
In conunon accindins to their interests.” 

In the original statute, the legislature undoubtedly in- 
tended to change the rule of the common law that, in the 
absence of statute, upon tiie dissolution of a corporation, its 
real estate reverted to the grantors and to their heirs, and 
it^ personal estate vested in the people. Titeomb y. Ineu^ 
emee Co^ 79 Me. 316, 9 Atl^ 782 ; 2 Kent's Com. (10th K4f).- 
886. In the revision of the Maiim. $tfttutes of 1^1 (c^iap- , 
tnc 76, § 23) the statute read: 

^Oa the final dlasdlution of any corporation, all its real 
porionaf estate, iiot leyaXty iUpoted of, shall be vested in i^ Indi- 
vidnals who may be stockholders, eta*' 
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In the revisicm of 1857 (chapter 46, § 87) this section 
appears phrased in its present form. Sections 80 and 81 
were enacted in 1877. They provide for the dissolution of 
a corporation and for a^inisterihg its effects, leaving 
nothing whatever to vest in the shareholders. In Cobb v. 
Camden Savmge Bank, 106 Me. 178, 76 Atl. 667, 20 Ann. 
Cas. 647, Cobb and Moore were appointed receivers and 
trustees of the Mt. Battie Manufacturing Company under 
sections 80 and 81 of chapter 47 of the Revised Statutes of 
Maine. In referring to the title of the receivers, Mr. Jus- 
tice Savage, speaking for the court, said : 

" It should be remembered that the proceedings under which these 
receivers are acting are statutory in their origin and character. It 
is not a creditors’ bill. It is not a proceeding at common law. It 
Is not a supplementary proceeding to a suit. * * * In former 
days, in common-law proceedings, it was generally held that ap- 
pointment of a receiver did not operate to convey to him the title 
to real estate ; but in modern times the doctrine has grown up and 
appears to be well established that at least In statutory proceedings 
for the dissolution of a corporation, the decree of appointment, ipso 
facto, vests the title to the real estate In the receiver.” 

The defendants urge that the court in that case did not 
decide that the decree of appointment of trustee vests the 
title of the property in the trustee, because the point did 
not necessarily arise in the case, and that whatever the 
court said upon the subject was mere dictum. But 1 can- 
not take this view. The case was a writ of entry brought 
by the plaintiffs, as trustees and receivers of the Maine 
corporation, which had been dissolved under the same 
statutory provisions as those under which this plaintiff in 
the case at bar was appointed trustee. [321] The action 
was brought to recover land to which the plaintiffs claimed 
title in their capacity of trustees and receivers; and the 
plaintiffs were allowed to recover. It is unquestioned that 
a real action cannot be maintained without title; for the 
plaintiff most declare on his own seisin,” and must prove 
titie. My attention is called to the fact that in the report 
of th4 C^h case it appears that, on the same day on which 
the decree of dissolution was entered, a conveyance was 
jnade by the corporation to the trustees; hut in the opinicm 
of the court in that c^ no effect was given to this deed^ 
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And it is that tbe title of the plaiatiffs 'waa ^elcl to 

rest eatuely «p<« tile statute autiiorizing tiieii appointinentt 
Cohh y. Ctmdtn Saminga Bank is, I think, decisive of the case 
at bar^ It is cleur that, in construing the statutes relating 
to the dissolution of corporations, the Maine court dis- 
tinctly held that a trustee appointed, as the plaintiff in this 
case was appointed, under section 81 of chapter 47 of the 
Bevised Statutes of Maine, is vested by operation of law with 
title to the property of the dissolved corporation. In Avery 
V. Trmt Co. (C. C.), 72 Fed. 700, in an exhaustive and con- 
vincing opinion. Judge Putnam has passed upon a case 
substantially similar to the case now before the court In 
Am. National Bank v. National^ etc. (G. G.), 70 Fed. 420, 
a statute similar to the Maine statute was before the cir- 
cuit court; and it was held unnecessary that the statute say 
in terms that the title should vest in the trustee, so long as 
the intention of the legislature was disclosed. 

I am of the opinion that the trustee in the case at bar 
became vested by operation of law with the title of the 
dissolved corporation, and had the capacity to sue in this 
jurisdiction. 

[7] (b) The defendant raises the further contention that, 
the express provision of the laws of the State of Maine, 
the plaintiff’s power to sue was limited to three years from 
the date of dissolution of the corporation; and that this 
period has long since expired. The defendants refer to 
section 77 of chapter 47, Bevised Statutes of Maine, which 
gives the dissolved corporation existence for three years 
to prosecute ‘and defend suits. They cite M(Une Shore Line 
BaSroad v. Maine Central RaUroad, 92 Me. 476, 48 Ati. 118, 
decided in 1809, in which the court said : 

“This suit was commenced within three years, and, upon the 
expiration thereof, the defendant moved to dismlBS the action, he- 
cause the same abated for the want of a plaintiff. It Is stontbr con- 
tended that the plaintiffs corporate existence continues, tUSter.' 
expiration of the three years and until Judgment shall be lecowppid. 

statute does not say that it shalL Its only corporate exlsba^ 
Is virtue of that statute; and that wpttnned Its life thMe 
and nd more. The legislature has not seen fit to Intervene; and tifs 
court iiaatiot vivify that which the legislntnte has' flowed to el9lM|b 
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The tpOdnfftf hiU 00 eivporOte esleteace^ and fan aoltlier recover 
Judgment nor enlter one against Itself. Its action has abated, and 
there la no one who can revive It It must be dismissed from the 
docket” 

In that case no trustee had been appointed. It is urged 
by the plaintiff that one of the principal reasons which led 
to the statute authorizing the appointment of trustees was 
to meet exactly the situation arising in the Maine Shore 
Line Railroad case; it being apparent that the period of 
three years is often inadequate for winding up [838] the 
affairs of a dissolved corporation. In Franklin Bank v. 
Cooper^ 36 Me. 179, cited by the learned counsel for de- 
fendants, the decision of the court was foimded upon a 
special statute; and the court’s reasoning and result are 
not convincing in the case at bar. In this case I am per- 
suaded, and I have already held, that the trustee became 
vested by operation of the statutes of Maine with the title 
to the property of the dissolved corporation. Upon the 
resignation of the trustee first appointed by the court, the 
successor trustee became vested, by force of the statute, with 
the title to the remaining property of the dissolved cor- 
poration. It is true that the court cannot ‘‘vivify that 
which the legislature has allowed to expire”; but in the 
case before me the legislature has not allowed the title of 
the trustee to expire. By the statute under which the trustee 
was appointed, the legislature has vested the title of the 
property in ^e trustee. If the powers of such trustee 
could not be continued longer than the corporate existence 
of the corporation, one of the main purposes of the statute 
would be defeated. The title of the property, once having 
vested in the trustee, was not affected by the statute limiting 
the corporation’s right to sue to three years from the date 
of its dissdution. I think the trustee’s right to sue still 
exists, and is properly exercised in the ease at bar. 

Ibe condusaon of the court, then, is that the motion to 
dismiss for lack of jurisdiction is denied. The plra in 
dtialeaiie^ k overruled. Defendants may answer fui^W 
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STROtIT UNITED SHOE MACHINERY GO. 
ET AL.^ 

(District Oourtt D. Massachusetts. January 81, 1918.) 

[202 Fed. Rep., 802.] 

MoWOPOLISS (i 28)— AiVTI*TrU8T Acrr— VlOIJkTION^DBCLABATlON.--- 
A declaration for civil damages for violating Anti-Trust Act July 
2, 1890, c. 847, i 7, 28 Stat 210 (U. S. Ck>mp. St. 1901, p. 8202), 
alleged that complainant trustee had succeeded to all the rights of 
a metal shoe fastening company owning patents on shoe machinery, 
which it was Incorporated to manufacture and sell to the trade, 
that defendant shoe machinery company was organized and con- 
tinued to exist to maintain a monopoly of the shoe machinery busi- 
ness, that it had acquired such monopoly, and, having obtained a 
majority of the stock of plaintiff’s corporation, refused to permit it 
to do business In order to prevent competition with other ma- 
chines controlled by it, permitted the corporation’s property to re- 
main idle and become wasted until the patents were about to 
expire and had become practically worthless, and that the corpo- 
ration had been greatly injured in its business by reason thereof. 
EM to state a sufficient cause of action to withstand a demurrer.^ 

[Bd. Note.-^For other cases, see Monopolies, Cent Dig. I 18; 
Dec. Dig. I 28.] 

PiBADXi^o (I 84)— Dupucxtt— Violation or Anti-Tbust Act.— Since 
the thing forbidden by Anti-Trust Act July 2, 1890, c. 847, <§ 1, 2, 
26 Stat. 200 (U. S. Comp. St 1901, p. 8200), may consist of a 
scheme as a whole or an unlawful combination as a whole, a 
declaration for civil damages authorized by section 7, charging 
in a single count that defendant was an illegal combination in 
restraint of trade, etc., and that by reason of conspiracy and 
monopoly defendant had practically monopolized the entire busi- 
ness of manufactuilng shoe madiinery in the United States, and 
had utterly destroyed plaintiff’s interstate trade and commerce in 
such machinery, and rendered plaintiff’s patents valueless, etc., 
was not objectionable for duplicity and uncertainty, on the theo^ 
that each one of the things forbidden in sections 1 and 2 were dis- 
tinct offenses, and that the declaration should charge such ae- 
rate offenses in separate counts. 

[Bd. Note.— For other cases, see Pleading, Gent Dig. II 184-<187 ; 
Pec. Dig. I 84.1 

S por prior opinion (196 Fed. 818) see onla, page 626. laliir 
ofMntoh (206 Fed. 848) see post, page 644. 

Igyilahus copyrighted ,1918, by West Publishing Company. 
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At Lsw. Action by Ciharlcs A Strout, troateo, o goinat 
the United Shoe Machinery C<»npany and others. de> 
murrer to declaration. Orerraled. 

See, also, 195 Fed. 813. 

Whipple^ Sean <6 Ogden and Dvnbar <6 Baekemann, all 
of Boston, Mass., for plaintiff. 

CooUdge <& Higkt, of Boston, Mass., for defendants, 

Colt, Circuit Judge. 

This is an action at law, brought under section 7 of the 
Anti-Trust Act of July 2, 1890 (26 Stat. 210, c. 647 [U. S. 
Comp. St. 1901, p. 8202]) ; and the case was heard on de- 
murrer to the declaration. Section 7 reads as follows: 

“ Sec. 7. Any person who shall be injured in his business or prop- 
erty by any other person or corporation by reason of anything for- 
bidden or declared to be unlawfnl by this act may sue therefor in 
any Circuit Court of the United States in the district in wbldi the 
defendant resides or is found, without re [SOS] spect to the amount 
in controversy, and shall recover threefold the damages by him 
snstalned, and the costs of suit, including a reasonable attorney's 
fea" 

The material averments in the declaration may be tiius 
summarized: 

The declaration alleges in substance that the plaintiff is 
trustee of the Qoddu Sons Metal Fastening Company, duly 
appointed by the Supreme Judicial Court of Maine in pro- 
ceedings for the dissolution of that corporation; that as 
such trustee he holds title to all property and rights of 
action of the (Joddu Sons Metal Fastening Company; that 
the Gk)ddu Sons Metal Fastening Company, after its or- 
ganization in 1897, acquired certain patents pertaining to 
dioe machinery, and that it made preparations to place 
upon the market machines constructed under its patents, 
and (pent a considerable sum in advertising; that it eon- 
Steuct^ machines ready for sale or lease; i^t a number 
of shoe manufacturers were desirous of usmg these ma- 
chines upon terins beneficial to the company; that c(»ti- 
pany was prepared and intended to engage in trade and 
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imtamsiMS «Bd to do a large and prafitaUe bo^MMi in 
ahoe‘.inaciiHieqr among die several States and aith iormgn 
natiims; that the defenduot the United Shoe Madiineiy 
Company was organized in 1899, for the purpose of acquir- 
ing by legal and illegal means certain companies engaged 
in manufacturing and deding in shoe machinery, and of 
drivirg out of business other companies or concerns en- 
gaged in that business, and of preventing other companies 
or concerns from entering into that businees, thereby sup- 
pressmg and preventing competition and acquiring and 
maintaining a monopoly of the shoe machinery business, 
and that it has acquired and .\ow maintains a practical 
monopoly of diat business; that the defendants Winslow, 
Brown, and Hurd are, and have been since the organization 
of the United Shoe Machinery Company, officers and di- 
rectors and members of the executive committee of that 
oorpmration, exercising management and control of its busi- 
ness affairs; that in pursuance of the plan to suppress and 
eliminate competition, and to support and protect the mo- 
nopoly of the United Shoe Machinery Company, the indi- 
vidual defendants, or some of them, entered into negotia- 
tions with certain of the stockholders of the Goddu Sons 
Metal Fastening Company for the purchase of their stod^, 
and that as a result of these negotiations the United Shoe 
Machinery Company acquired a majority of the stock uid 
the control and management of the Goddu Sons Metal Fas- 
tening Company; that in pursuance of its plan to eliminate 
competition, and to support and protect its moncpoly, tiie 
United l^ioe Machinery Company caused its presidmt, ^e 
idefendant Winslow, to be elected president of the Gdldu 
iSdns Mietal Fastening Cmnpany, its own treasurer, the 
defendant Brown, to be elected treasurer of the Goddu Sqiut 
Metal Fastening Ccunpany, and a part of its own direetmn, 
including the defendant Hurd, to be elected as the ei^re 
hoand of directors of the Goddu Sons Metid Fastening 
Company; that tike persons so ^eeted have ever since been 
joenidnued in thmr respective offices hy meaite sf tlte 
eontecd exercised by the United %oe lteiffimeKy'<Cosa]tedff 1 
-tikat tte control thus acquired bfffiM '^ted Shoo liiCh^ 
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efy ComtSMIpimy hu been exercised, not lor the purpose 
of carrying on and developing the busineBS for whidi the 
Goddu Sons Metal Fastening Company was o^;anized, but 
for the purpose of preventing that' company from doing 
business, thereby preventing and destroying its competi- 
tion^ and protecting and supporting the monopoly of the 
United Shoe Machinery Company; that the officers of the 
Goddu Sofas Metal Fastening Company, in pursuuice of 
the plan and purpose of the United Shoe Machinery Com- 
pany, have continuously declined to cause the Goddu Sons 
Metal Fastening Company to make any use of its patents 
and patent rights, or to permit it to do any business; that 
the assets of the Goddu Sons Metal Fast^ing Company 
have thus remained idle and have become wasted, and that 
its patents are now about to expire and have become prac- 
tically worthless; that the United Shoe Machinery Company 
and the individual defendants have thus accompli^ed their 
purpose of destroying the competition of the Goddu Sons 
Metal Fastening Company, and of sustaining the monopoly 
of the United Shoe Machinery Company; that the Goddu 
Sons Metal Fastening Company has been greatly injured 
in its business and property; and that the plidatiff is en- 
titled, under the Sherman Anti-Trust Act, to recover three- 
fold damages, costs of suit, and a reasonable attorney’s fee. 

[1] It is sufficient to state the main ground of demurrer 
upon, which the defendant relies in its brief and oral argu- 
ment: 

" Ihe declaration falls to set forth with substantial certainty sub- 
stantive facts constituting a cause of action against the de endants 
under Ute Sherman Anti-Trust Act.” 

Upon a ca'^ful reading of this declaration, and admitting, 
as the demurrer does admit, the truth of the material alle- 
gations contained therein, I am not prepared to hold that 
^ defendant fails to state a cause of action under the 
Sherman Anti-Trust Act. 

[2] "IRie main argument of the defendant in this case is 
the tnime da was advanced in CiUey v. United Shoe Ma- 
.Jiiiinery. JC/.<mpmy^ 202 Fed. 698, namely, tiiat the Shemum 
^Adt^fhebids ia or seven distinct and separate things, and 
tiiat m im action brought under section t the dedaraScMH 
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dhould set forth in one or more counts the separate thing 
or things declared to be unlawful by the act. 

As was said in the opinion in the Cilley case, this is not 
the construction given to the first and second sections of 
the act by the Supreme Court. Swift v. United Statee^ 196 
U. S. 875, 896, 25 Sup. Ct. 276, 49 L. Ed. 518; United States 
t. American Tobacco Company^ 221 U. S. 106, 184, 81 Sup. 
Ct. 632, 55 L. Ed. 663. Under these decisions it cannot be 
said with confidence that a declaration under section 7 may 
not state, in a narrative form, a scheme, or plan, or combi- 
nation, which, as a whole, may constitute an unreasonable 
or imdue restraint of trade within the meaning of the act. 

In the case at bar I am not prepared to say that the dec- 
laration does not state sufficient facts which, if proved, 
would show a plan or combination in restraint of trade 
within the meaning of the act. 

Demurrer overruled. 

STROUT t;. UNITED SHOE MACHINERY CO. 

ET AL* 

(District Ck^urt, D. Massachusetts. September 16, 1013.) 

[208 Fed. Rep., 646.] 

PxjUDxiffe (I 180) — ^IstpoasisTENT Alijboations — ^Bstbct. — ^Where, in 
a suit by a substituted trustee of a corporation to recover damages 
alleged to have resulted to the corporation’s business from a secret 
conspiracy by defendants in alleged violation of the Anti-Trust Act, 
plaintiff described himself as trustee of the corporation, and 
alleged that he had been appointed substituted trustee in a xnro- 
ceeding in Maine for the dissolution of the corporation, and that 
the decree vested in his predecessor all the corporation’s choses in 
action, property, etc., and that he had succeeded thereto, and had 
received authority to collect all debts and claims doe the corpora- 
tion, his denial in a replication that the corporation or its officert^ 
after the decree had been entered, were without control of the cor- 
poration’s affairs or management, was inconsistent with the allege- 
; tions of his dedaration, and no force could be given thereto* 

[Bid, Note.— For other cases, see Pleading, Cent Dig. f I 86CH^; 

• 9^ prior <^inions (195 Fed. 318), see ante, page 820, (263.9W. 
003)» see dale, page 640, 

*I^UabiM oopfrii^ted 1918. 181^ Wert PiAliablnc boavanjr. 
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Oc«p<»u^TioNa (I 610)— Acts Afesb DtssoLimoN— IA ajiiu^ or Or- 
ncBBs TO Tbvbteb.— Where a trustee was appointed for a corpora- 
tion in dissolution proceedings February 17, 1905, and a substi* 
tuted trustee thereafter sued [647] defendants, who controlled 
the corporation, for alleged injuries to its business, charging that 
they so managed the corporation as to destroy its competition with 
another corporation, and refused to permit use of patents owned 
by plalntiff*s company, or i)ermit it to do business, plaintifl could 
not recover for any of such alleged acts committed after the date 
of the appointment of a trustee, since from that time defendants 
were not in control of the company. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. 1 1 2459, 
2460; Dec. Dig. I 619.] 

Limitation or Actions (I 34) — ^Dissolution of Cobpobation — ^Ac- 
tion BY Tbustbs. — ^A trustee of a corporation, appointed in disso- 
lution proceedings, could not recover damages alleged to have re- 
sulted to its business from a conspiracy of those previously in 
control, preventing the corporation from doing business and using 
its patents, where the acts charged were committed more than six 
years prior to the date of the writ. 

[Ed. Note. — ^For other cases, see Limitation of Actions, Cent 
Dig. fl 151-157; Dec. Dig. S 34.] 

Limitation op Ations (§ 192) — ^Reply — ^Fbaudulent Conceal- 
ment. — ^Where plaintiff alleges fraudulent concealment in reply to 
a defense of limitations, it is not sufficient to allege generally that 
defendants fraudulently concealed the cause of action, but the fraud 
whereby such concealment was effect^ must be specified; nor will 
specific allegations of frauds or falsehoods by the defendants suf- 
fice, unless concealment of the cause of action would necessarily 
follow from them, 

[Ed. Note. — For other cases, see Limitation of Actions, Cent 
big. §1 699-702; Dec. Dig. S 192.] 

Limitation op Actions (I 192) — Pleading — ^Fbaudulent Conceai^ 
MENT. — ^Plaintiff, in alleging fraudulent concealment in reply to a 
defense of limitations, must specify the date and circumstances of 
his discovery of the cause of action, and show that, though he 
exercised reasonable diligence, he was unable to discover it sooner. 

[Ed. Note. — ^For other cases, see Limitation of Actions, Cent 
Dig. II 609-702 ; Dec. Dig. I 192.) 

Limitation op Actions (I 192)— Fbatjduubnt Concealment— Plead- 
ing.— Where, in an action by a substituted trustee of a corporation, 
appointed in dissolution proceedings, against those previously in 
control of the company for damages, due to defendants* acte, which, 
were alleged to constitute an unlawful restraint of trade only, de- 

: tenants pleaded limitations,, and there was nothing to. show a 
fiduciary relation between defendants and plaintiff, or his prede- 
eessor, requiring a disclosure of the facts, hor any breadi of trust 
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lui ft bM^ of the ftcttob, th€»e wfts iiothfiEig to reftoiw plttatifr 
ffoni fhe obiis^fttloii of tq^edf^ing the firftud Itt ft reply aHegliig 
frftudtileht coneealioent of the cause of action; and heace a reply 
mei^ly aiieging that defendabts ffauduleiifly eohcfealed the cause 
of action from plaintiff and his predecessor ivas Insudclent 

. [Ed. Note. — For other cases, see Limitation of Actions, Gent Dig. 
li 680-702; Dec. Dig. I 192.] 

LtMiTAtiON OF Acnoivs (I 104) — Cause of ActioN-^AcciUAt — 
Fbaudulbnt Concealment. — If defendants, having secured control 
of the G. Company by buying a majority of its stock, elected offloers 
or directors of their own choosing, including the three individual 
defendants, to form the G. Company's entire board of directors, 
and continued them in office at successive elections, stopping the 
G. Company's business, and enforcing the disuse of its patents 
In order to prevent its competition with another concern In iFhlch 
they were interested, such acts, not having been done In secret, 
[648] were incapable of alleged fraudulent concealment, so as to 
entitle the G. Company's trustee, in dissolution proceedings, to re- 
cover damages after limitations had run, on the ground that the 
acts had been fraudulently concealed by the defendants, and that 
the trustee had acquired knowledge thereof within the period 
limited. 

[Ed. Note. — For other cases, see Limitation of Actions, Gent. Dig. 
II 611-618; Dec, Dig. I 104.] 

Pleading (I 360) — ^Avoidance — Fbaudulent Concealment— Notice — 
Refobtb of Decided Cases. — Where, in a suit by a corporation's 
trustee In dissolution proceedings to recover damages against de- 
fendants for an alleged unlawful restraint of trade In managing 
the corporation, defendants pleaded limitations, and plaintiff replied 
that the cause of hqtion had been fraudulently concealed by defend- 
ants, reports of decided cases involving the matters in controversy 
could not be resorted to, on a motion to strike the replication, 
as showing that defendants' alleged acts were matters of public 
record, which they had no power to conceal. 

(Ed. Note.— For other cases, see Pleading, Cent. Dig. II 1129- 
U46; Dec. Dig. I 360.] 

At Law. Action by Charles A. Strout, as substituted 
trustee of the Goddu Company, against the United Shoe 
Machinery Company and others. On motion to strike out 
amendment to special replication, and on demurrer to such 
replication. Judgmtot for defendants. 

Sears db Ogden and db 

of Bortcm, Mass., for complainant. 
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t6 Eighty W. B\ CocUdg^i 0\ A. Hightj BXkd 
OhdtieB F. Choate^ jr., all of Boston, Mass., for defendants. 


Doqob, Circuit Judge. The plaintiff’s writ is dated Sep* 
teiuber 8, 1911. A motion to dismiss was denied, and a plea 
in abatement overruled, March 30, 1912. 195 Fed. 313. The 
ded[arati<m was amended, and a demurrer to the amended 
declaration overruled, January 31, 1913. 202 Fed. 602. The 
opinion then filed explains the nature of the case and sum- 
marizes the allegations of the amended declaration then 
material. 

On March 4, 1913, the defendants answered the amended 
declaration. Besides a denial of each and every allegation, 
their answer contains, among others, affirmative allegations 
in substance as follows: 

The cause of action declared on did not accrue within six years 
before the suing out of the plaintiffs writ. 

The action was not commenced within six years next after the 
cause of action accrued. 

The company whereof the plaintiff is trustee was dissolved and 
its charter terminated by decree of the Maine Supreme Court en- 
tered February 17, 1905, in equity proceedings under Maine statutes, 
providing for voluntary dissolution of corporations; a trustee was 
on that day appointed to wind up its affairs according to said 
statutes; and from that day until the present time, and for more 
than six years prior to the bringing of this suit, the entire control 
and management of its affairs was in said court, and the defendants 
have not had, nor could have, anything to do therewith. The cause 
of action accrued before February 17, 1905, and not within six years 
prior to the suing out of the writ. 

[649] On March 26, 1913, the defendants moved that the 
plaintiff be required to reply to the new matter thus set up 
in avoidance of the action. This motion was based on the 
provisions of Rev. Laws Mass. c. 173, § 31. It was allowed 
April 3, 1913. 

In a special replication,” filed April 6, 1913, the plaintiff 
admitted: 

**That on said date, February 17, 1905, a trustee was appointed, ' 
as provided by the statutes of the State of Maine, to wind up the 
aS^M iff the 

—and denied all the remaining allegations above sunimansEed 
from the answer. 
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On April 10, 1918, the defendants demurred to tl^S special 
replication, assigning causes of demurrer below considered, 

On April 12, 1913, the plaintiff moved to strike out this 
demurrer, for the alleged reasons that the replication is in 
exact compliance with the motion to require it, and the 
statute whereon the same was based; it contains no new 
allegations not contained in the amended declaration, and 
can therefore raise no new issue not open on demurrer to 
the declaration; it does not in fact laise any such new issue; 
Bev. Laws Mass. c. 173, § 31, was not intended to enable a 
defendant, by an order requiring a replication, to continue 
to file dilatory pleadings preventing the plaintiff from pro- 
ceeding to trial. This motion was denied April 28, 1913. 

On May 3, 1918, the special replication was amended by 
adding thereto the following: 

" The plaintiff farther says that the defendants and each of them 
(in pursuance of the pian and conspiracy set forth in his amended 
declaration) fraudulently concealed the cause of action set forth 
in said amended declaration from the knowledge of the trustee ap- 
pointed on February 17, 1005, as aforesaid, and that said trustee did 
not, prior to six years before the commencement of this action, or 
for some time thereafter, discover said cause of action.” 

On May 16, 1913, the defendants moved (leave to do so 
having bmn reserved to them when the above amendment 
was allowed) to strike out the amendment on the ground 
that it is manifestly false and sham pleading. In their 
motion they alleged, among other things: 

That it is manifest on the face of the record that the cause of 
action and the matters and things complained of in the declaration 
could not be concealed by the defendants, not being within thdr 
control or secret knoweldge, but being matters of record or of com- 
mon knowledge, presumed to have been known by the trustee, of 
which he had means of discovery, and must have discovered if be 
exercised due diligence. 

That it is of public record and general knowledge that die clam» 
whereon the cause of action Is based have been litigated in the libis- 
sachusetts courts for more than ten years before this suit Wn 
begun. (Cmrtaln Massachusetts decisions were here dted,) 

' That the plaintiff ou^t not to be allowed to evade the uilM|ttun 
raised undmr the statute of limitations by their demumir to the 
regiilcation, by thus amending said rpi^catlon. 
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bn May 16, 1918, the defendants also demurred to the 
replication as amended, assigning the grounds assigned in 
their demurrer to the [680] original replication, with oth- 
ers. These grounds are now, after a hearing had, to be 
considered. 

[1] The plaintiff’s denials, in his replication, of the de- 
fendants’ allegations that the Goddu Company, whereof 
he is trustee, was dissolved and its charter terminated by 
the decree of the Maine court, and that from and after 
the date of that decree the entire control and management 
of the company’s affairs was with the Maine court, and 
not with the defendants, and that the defendants neither 
had nor could have any control or management of said 
affairs after said date, seem to me wholly inconsistent with 
his own allegations elsewhere regarding the decree referred 
to and its effect, as well as with his admission above quoted 
from his replication. 

In his writ the plaintiff describes himself as trustee of 
the company. In his declaration he says he is successor as 
trustee to Whitehouse, appointed trustee by the Maine 
court’s decree of February 17, 1905, “in a proceeding in 
equity for the dietohiUon of said corporation and the ap- 
pointment of a trustee to wind up its affairs in accordance 
with the statutes of Maine in such case made and provided.” 
In the same declaration he further says that the decree 
vested in said Whitehouse, as statutory successor and quasi 
assignee of the company, all its property, debts, claims, and 
choses in action; also that by Whitehouse’s resignation, and 
his own appointment in Whitehouse’s place by tibe same 
court, he had succeeded to Whitehouse in title to all the 
company’s property and rights of action; and in the same 
declaration he says he has been duly appointed by the 
same court to collect all debts and claims due the company, 
and to take possession of all its property, of every name 
and nature. 

The Mdne statutes here referred to, the proceedings under 
them in the Maine court, and the effect of these proceed- 
ings hive been cmutidered in the opinion dated Mardi 80, 
1910; upon the plea in abatement and motion to disniilB 
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ia tUs oMti 186 fed. 818. It w«» there heldtiin the jdsia* 
iarer, that the trustee appointed in 1906 had capaeify 
to bnng this suit, because his appointment vested him, by 
operation of law, with the title of the dissolved corporation 
(195 Fed. 821, 822) and that his power to sue was unaf- 
fected by the limit of three years during which the statutes 
allowed the corporate existence of the company to continue, 
for certain limited purposes, after its final dissolution 
the decree entered February 17, 1905. 

[2, 8] Having admitted as above, as well as having al- 
leged it on his own behalf, that a trustee was appointed 
by that decree under the statutes mentioned to wind up the 
dissolved ccmipany’s affairs, I am unable to see how any 
effect can be given to any denial by the plaintiff that the 
company or its officers were, after the decree had been en- 
tered, without control of its affairs or management. The 
record shows that these statements were not Open to denial 
by him. No denial such as the plaintiff now attempts can 
stand with his own allegations and admissions. I am obliged 
to consider it clear as matter of law upon the record that 
no, act complained of by him as unlawful, and as having 
injured the Ooddu Company in its business or property, 
[661] could have been done by the defendants a^r Feb- 
ruary 17, 1905. The mere existence of the alleged combi- 
nation or conspiracy, however long continued, could not 
have injured that company’s business or property, nor has 
the plaintiff said that its business or property were thus 
injured. Acts which the defendants had planned to do, 
as part of their alleged combination or conspiracy, must 
have been done by the defendants, and must have caused 
the injuries complained of, if recovery for them is to be 
had under the Anti-Trust Act. The injuries complained 
of are (1) waste of the Goddu Company’s assets by enforced 
disuse, and (2) loss through such disuse of the; v|di|e pf 
its patents, etc., until they were about to expire, 
iuidants’ acts alleged to have inflicted these in}BriiS !l^ 

; (!') so managing the Goddu Conspany as to pceveant Ae- 
'its6y its competition with the defendant United Shop ‘l|h- 
dainsry < Compuay, instead of carrying on and .dAvdb9|»j^ 
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own pstsats or let it do wy bosiness. Oniy ifhile the d«T 
Icndaots Jield their alleged control of the Goddu Company 
could they haye done any of these acta Only while it was 
capable of doing business could its business have been in* 
jured by such acta The declaration alleges tiiat the acts 
were done by virtue of the same alleged control, without 
whidh allegation, indeed, it would not have made the acts 
appear as unlawful under the statute. That none of the acts 
ref^red to could have been done after title and possession 
of all the Goddu Company’s property, of every kind, had 
passed from it to a trustee, in dissolution proceedings of 
the kind alleged and admitted as above, and that the defend- 
ants’ alleged control of the company was of necessity ended 
by such appointment, as well as its capacity to do business 
capable of injury by them, I must regard as obvious. If 
so, no injury for which the company or its trustee can re- 
cover can have been done to it within six years prior to the 
date of the writ. The demurrer to the replication, so far 
as it rests on the grounds numbered 8-12, inclusive, is 
therefore sustained. 

The amendment to the replication is an attempt to avert 
the above conclusion by setting up that the trustee under the 
appointment made February 17, 1905 (or his successor, the 
plaintiff),. did not find out that any cause of action existed 
prior to that time; the same having been fraudulently con- 
cealed by the defendants, and not discovered by the trustee 
until within six years before the date of the writ 

[4] A plaintiff who, in reply to a defense setting up the 
i^tute of limitations, alleges fraudulent concealment of a 
cause of action by tlie defendant, is required to. specify the 
fraud whereby sucb concealment was effected. It is not 
sufficient to allege generally that the defendant fradulently 
cmicealed the <»ose of action, without further specification. 
Thik is of the cases wherein a general allegation ^ 
is pot enough Nor will specific allegations of irap^ 
(Cr falmltOQds by the defendant suffice, unless concealment of 
.caipe. cf . actiw necessari^ follow frqm tbam* 
Woo4 'f> OarpmteTf 101 U. & 186, 139, 25 L. Ed. 807*.. 
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'{5} A plaintiff, hnswefing such a defense, is also required 
to speci [MS] fy the date and drcumstanoes of his discot^- 
ery of the cause of action, and his allegations must titow 
that he exercised reasonable diligence, yet was unable to 
discover it earlier. Wood v. Carpenter, 101 U. S. 185, 140, 
25 L. Bid. 807 ; Hardt v. Heidweyer, 152 U. S. 547, 559, 560, 
14 Sup. Ct 671, 88 L. Ed. 548. 

[6] No such specifications are found in the plaintiflTs re- 
plication as amended. The amendment amounts to no more 
than a bare allegation that the defendants fraudulently con- 
cealed tile cause of action from him or his predecessor. No 
attonpt b made in it to comply with either of the above 
requirements, nor does the bracketed clause, asserting the 
concealment to have been in pursuance of the plan of con- 
spiracy set forth,” in the declaration, do anything toward 
suppl 3 ring what b deficient. The plaintiff says that, be- 
cause he had alleged three of the defendante to have been 
officers of the Goddu Company when the acts claimed to 
have injured that company were done, the above require- 
ments do not apply. It b true that, when the cause of ac- 
tion b fraud or breach of trust, secret in its nature, and 
there are fiduciary relations requiring disclosure by the de- 
fendants, fraudulent concealment of the cause of action may 
appear from the transaction itself, sufficiently for the pur- 
pose of preventing^the statutory limitation from beginning 
to run. But this plaintiff has not made the defendants’ acts 
complained of appear to have been secret in their nature, or 
such that their existence could not be readily ascertained; 
nor has he made it appear that any fiduciary relations re- 
quiring disclosure existed between himself or his predecessor 
and tiie defendants. Nor, if he had made these things 
appear, has he based his claim upon fraud or breach of 
trust. Hb cause of action b unlawful restraint of trab 
only. There is nothing, therefore, which relieves him frcnn 
edifying as ordinarily required, if he undertakes to assert 
fmuduknt concealment of the cause of action in order to 
ibcape the statute of limitations, and I must tAistain tiie 
demiirter so far as it rests on the grounds number 
inctaalm ■ ' . 
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The defendants contend that all tiie acts complaint 
of in the declaration as having injured the Ooddu Com- 
pany’s business or property appear from the declaration 
itself to have been incapable of concealment, and that the 
amendment to the replication therefore makes the replica- 
tion inconsistent with the declaration itself. In this I am 
obliged to think they are right. If their control of the 
Goddu Company was acquired by buying a majority of 
its stock after negotiations with certain of its stockholders 
who owned it, if they thereupon elected officers or directors 
of the defendant Shoe Machinery Company, including the 
three individual defendants, to form the entire board of 
directors of the Gk>ddu Company, and continued them in 
office at successive elections, and if they stopped the Goddu 
Company’s business and enforced disuse of its patents by 
exercising the control thus acquired, the supposition that 
these doings might have been fraudulently concealed does 
not seem to me entitled to serious consideration. The dec- 
laration does not allege that these things [658] were done 
in secret, and, as has appeared, the latter allegation that 
they were fraudulently concealed is unsupported by speci- 
fications. The plaintiff says that these acts were made 
unlawful by the purpose of the defendants, in combination, 
to do the altove acts in restraint of trade, and that this pur- 
pose, if not disclosed to the trustee, was fraudulently con- 
cealed. No doubt it may be assumed that such a purpose, 
apart from the acts done, would not be disclosed; but, 
except so far as its existence is established by the alleged 
acts done, I do not see how it could have afforded this 
plaintiff, any cause of action. The demurrer is sustained 
so far as it rests upon the ground numbered 7f. 

The defendants contend that the amended declaration 
must be taken to have fully and finally set forth the cause 
of action, and that, when the plaintiff undertakes to say 
hi his amended replication that the cause of action was 
fraudulently concealed ‘*in pursuance of the plan and con-^ 
qpiracy ’^ described in the declaration, he so modifies or 
adda to the description there given as to present a catiSe of 
acdoh different in some respects from that therein stated. 
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7h« def^Qi^to coptc^d that iiotiung of th^ hi^Mi cfun be 
done in a feplieation, that the attempt to do it constitu^ 
a ‘^departure” in pleading, and of itself mahas the r^li^- 
iicm bad on deninrrer. If the allegation referred to must 
he understood as setting up another act, planned as part 
of the combination or conspiracy complained of, and there- 
after done by the defendants to the Goddu Company’s in- 
jury, I think their contention right, and sustain their de- 
murrer on the grounds numbered 3-6, includve. If the 
words quoted need not be so understood, and the declaration 
seems to me so framed as to leave this subject to some 
doubt, they are without importance upon the questions 
raised by this demurrer. 

[8] The defendants’ motion to strike 'out the amendment 
to the replication is based in part upon grounds already con- 
ddered in dealing with their demurrer. It is also based 
upon allegations that the facts found or recited in Con- 
vtTst et dl. V. United Shoe Machinery Co. 185 Mass. 422, 
70 N. E. 444, and 209 Masa 539, 95 N. E. 929, show the 
existence of the claims upon which the cause of action in 
this case is -based to have been matters of public record, 
not wilhin the defendants’ power to conceal, of which the 
trustee had -ample means of knowledge, and which he could 
not have failed to know had he exercised due diligence. 
Although it appears from the above reports of these cases 
that the first case " was decided in 1904, and was brought 
against the defendants here by minority stockholders of 
the Gk)ddu Company, for injury to their interest therein, 
alleged to have been done by the defendants while in con- 
trol of that company, acquired by conspiracy to obtain 
such control, also that the second suit, decided in September, 
1911, was brought by the same minority stockholders in 
equity, against the same defendants and the Goddu Com- 
X^any, to redress the same alleged injuries, and upon ^ 
(daim that the defendants attempted to create a memupoty, 
I am not satisfied that the reports cited can property ^ 
fbrted to, upon a motion of this kind, for the pwEpqae; 
(j^bli^ing the conclusion for which the defeu^nty; 

Having sustained the 1664] deinurrer to .the eihsp4~ 
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ed replioatum, I shall deny the motion to strike out the 
amendment. 

If the demurrer has been rightly sustained, the defense 
that the suit is barred by the statute of limitations has not 
been met* Judgment is, therefore, to be entered for the de- 
fendants. 


CILLEY v. UNITED SHOE MACHINERY CO. 

(District Ck>urt, D. Massachusetts. January 81, 1918.) 

[202 Fed. Rep., 598.] 

(§ 64) — ^Dupucity— Violation of Anti-Trust Act.—- Since 
the thing forbidden by Anti-Trust Act July 2, 1890, c. 647, It 1, 2, 
26 Stat. 209 (U. S. Gomp. St. 1901, p. 3200), may consist of a scheme 
or an unlawful combination as a whole, a declaration for civil 
damages authorized by section 7, charging in a single count that 
defendant was an illegal combination in restraint of trade, etc., 
and that by reason of conspiracy and monopoly defendant had 
practically monopolized the entire business of manufacturing shoe 
machinery in the United States, and had utterly destroyed plain- 
tiff’s interstate trade and commerce in such machinery and ren- 
dered plaintiff’s patents valueless, etc., was not objectionable for 
duplicity and uncertainty on the theory that each one of the 
things forbidden in sections 1 and 2 were distinct offenses, and 
that the declaration should charge such separate offenses in sepa- 
rate counts.* 

[Ed. Note. — For other cases, see Pleading, Gent. Dig. §1134-137; 
Dec. Dig. I 64.1 

Monopouxs (I 28)— Sherman Act— Violation— Civil Damages — 
Declaration. — ^A declaration for civil damages for violation of 
Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St 
1901, p. 8200), alleged that defendant was, and since Its organi- 
zation had been, an illegal combination in restraint of trade and a 
monopoly, that each of its leases of machinery, copies of which 
were annexed, was a contract in restraint of trade and commerce, 
and that defendant by a created scheme and conspiracy monopo- 
lized the entire trade in shoe machinery and had excluded plaintiff 
from partielpotion therein. It also charged that by reason of such 
\ .consitfim^ and monopoly defendant had prevented plainMI from 
, 1 ^ shc^ oovered by plaliitirs patents and liad ren- 

^ kylihlmB GDpyrijjt^ted, 191S» by West Publishing Coinp^. ^ 
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dw«d the same valiieless, etc; , HtU, tliat the eomidaliA was not 
demurrable for want of facts. 

[Ed. Note,— For other cases, see Monoptdies, Gent Dig. I 18; 
Dec. Dig. I 28.] 

MOnofoubs < i 28) — Oivit. Dak AOBB— Dsci.AaaTiOR — IiirjmiT.— 'ihe 
declaration sufficiently alleged injury to plaintHTs business and 
property by reason of defendant’s unlawful acts to withstand a 
desuurer. 

[Ed. Note. — ^For other cases, see Monopolies, Cent Dig. I 18; 
Dee. Dig. i 28.] 

At Law. Action by Harry E. Cilley against United Shoe 
Machinery Company. On demurrer to declaration. Over- 
ruled. 

[699] Everett N. Curtie, of Boston, Mass., for plaintiff. 
CooUdge ds Hight, of Boston, Mass., for defendant. 

Colt, Circuit Judge. 

This case is now before the court on demurrer to the 
declaration. 

The case is' an action at law brought under section 7 of 
the act of Congress of July 2, 1890, known as the Anti- 
Trust Act (26 Stat. 210, c. 647 [U. S. Comp. St. 1901, p. 
8202]). 

Section 7 reads as^ follows: 

“ Sec. 7. Any person who shall be injured In his business or prop- 
erty by any otlier person or corporation by reason of anything for- 
blddmi or declared to be unlawful by this act may sue therefor In 
any Oircnlt Court of the United States in the district in which the 
defendant resides or is found, without respect to the amount in 
eontroveray, and shall recover threefold the damages by him sus- 
tained, and the costs of suit, including a reasonable attorn^’s fee.” 

The essential averments in a declaration under this sec- 
tion would appear to be: (1) That the defendant hgs done 
one or more of the things Chidden by the first and second 
lections of the statute; (2) that by such action of the de- 
Jtendant the plaintiff has been injured in his baaiaesB ^ 
pToperty ; and (8) that damages were sustained. PieapU^e 
Tobitogd Co. V. Ammcan Tobacco Co., 170 Fed. 896, 407, 96 

aa^fiee. 
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The dedaratioa in tilie case at bar is limited to a single 
count in a narrative form. It comprises 18 printed pages, 
and with the attached exhibits some 69 printed pages. Both 
the brie& of counsel contain an accurate summary of the 
declaration, which may be stated as follows: 

It alleges in detail the establishment of the shoe machin- 
ery business of the plaintiff at Boston in 1893, his engaging 
thereafter in interstate commerce, bis building up of the 
business, his procuring of patents and the construction of 
shoe machines thereunder, the expenditure of nearly $100,- 
000 to develop the business, the profits of the business im- 
mediately prior to the alleged wrongful acts of the defend- 
ant and the entire loss of profits thereafter, a list of the 
customers with whom he had done business and persons 
with whom he was negotiating for further business, the 
trade conditions prior to the organization of the defendant 
company, the illegal combination and conspiracy of its 
promoters, the organization of the company, its acquisition 
of competing concerns, its utilization of leases and licenses 
as an instrumentality to create an illegal monopoly and 
combination (the general forms of leases and licenses being 
set forth verbatim in an exhibit), the effect of these leases 
and licenses in excluding the plaintiff from the market, the 
attempt through the leases and licenses to extend the scope 
and operation of the defendant company’s patents, the su- 
perior merit and efficiency of the plaintive line of shoe ma- 
chinery, the threats of the officers of the defendant com- 
pany to the plaintiff made in pursuance of its scheme to 
monopolize, the destruction of the established bqsiness and 
interstate commerce of the plaintiff, the diversion of his 
customers, tile destruction of the value of his patent inter- 
ests, and others injuries to his business and property. 

[600] In the two final paragraphs of the declaration the 
plaintiff thus sums up his cause of action and the damages 
alleged: 

*‘18. Accordingly, the plaintiff says that the defendant la and ha# 
been Since its organization an Illegal combination In restraint of trade 
arl a monopoly existing wrongfully and in violation of the act of 
doagcess Jidy 2, 1860, chapter 647, commonly known os the Sher- 
man Act; that each and every one of the leasee, copies of which m 
hereto annexed, la a contract in restraint of trade and comiiM^ 
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haa been to rprovent practically all of the shoe manufacturers la the 
United States from purchasing, leasing, or otherwise acQUirlng or 
obtaining In any of the States of the United States or in any foreign 
market Of elsewhere, except from the defendant shoe machinery and 
mechanisms; that said group or system of leases which the defc^ant 
has required and secured to be signed by nearly all the shoe manu- 
facturers in the United States have created and now maintain a 
conspiracy and combination in restraint of trade and commerce 
among the several States and with foreign nations, to which the 
defendant and all its acquired concerns and companies are parties, 
whereby the defendant has monopolized and now monopolizes sub- 
stantially the entire trade and commerce in shoe machinery and 
mechanisms among the several States and with foreign nations and 
suppresses all competition therein, and has entirely excluded the 
plaintiff from participation in such trade and commerce; that said 
leases are essential parts of an Illegal scheme, combination, and 
conspiracy in restraint of trade and commerce, and have been utilized 
by the defendant as an important instrumentality in creating and 
supporting its illegal monopoly in the business of dealing in and 
with shoe machinery and mechanisms. 

^*14. That through and by reason of the said conspiracy and 
monopoly acquired by the defendant company of practically the en- 
tire business of manufacturing shoe machinery throughout the United 
States the plalotiff has been prevented from selling shoe machinery 
mahufactured by him, including machines covered by said patents 
relating thereto enumerated in paragraph 1 to the manufacturers 
included in Exhibit A and to the other shoe manufacturers in the vari- 
ous States of the United States, and by means of each and all acts 
done by the defendant Jn pursuance of said monopoly the defendant 
has utterly destroyed the Interstate trade and commerce of the 
plaintiff with said shoe manufacturers by the loss of many orders 
and customers directly resulting therefrom, the Interests of the plain- 
tiff in the aforesaid patents enumerated in paragraph 1 have been 
rendered valueless, and the plaintiff has otherwise been greatly in* 
Jured in his business and property by reason of said monopoly and 
the acts of the defendant done In pursuance thereof, and to (^rry 
the same into effect, which are declared to be unlawful by the aforb^ 
said act of Congress of July 2, 1890, chapter 647, to the aiiidiint 
of three hundred thousand ($300,000) dollars, to recover threefold 
which damages and costs of suit, including a reasonable attorney’s 
fee under section 7 of said act, this suit is brought.” 

The several grounds of demurrer may be grouped uhder 
three hdads: 

(1) Thet the declaration is bad for duplicity and 

ttinty;' • ■ ■ 
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(2) That the d^laration fails to set forth with substantial 
certainty substantive facts showing that the defendant has 
been guilty of anything forbidden or declared to be unlawful 
by the Anti-Trust Act. 

(8) That the declaration fails to show that the plaintiff 
has been injured in his business or property by reason of 
anything forbidden or declared to be unlawful by this act. 

[1] 1. With respect to the first ground of demurrer, it is 
by no means clear under the recent decisions of the Supreme 
Court that this declaration is bad for duplicity and uncer- 
tainty. 

In the construction of this statute the Supreme Court 
has held that the thing forbidden by the statute may reside 
in the scheme or combi [601] nation considered as a whole. 
In Swift V. United States^ 196 U. iS. 375, 396, 25 Sup. Ct. 
276, 279 (49 L. Ed. 618), the court said: 

*«The scheme as a whole seems to us to be within reach of the 
law. The constituent elements, as we have stated them, are enough 
to give to the scheme a body, and, for all that we can say, to accom- 
plish it. Moreover, whatever we may think of them separately when 
we take them up as distinct charges, they are alleged sufficiently as 
elements of the scheme. It is suggested that the several acts charged 
are lawful and that intent can make no difference. But they are 
bound together as the parts of a single plan. The plan may make 
the parts unlawful.” 

Again, in United States v. American Tobacco Co,^ 221 
U. S. 106, 184, 31 Sup. Ct. 632, 650 (55 L. Ed. 663), the 
court said : 

” Our conclusion being that the combination as a whole, involving 
all its co-operating or associated parts, in whatever form clothed, 
constitutes a restraint of trade within the first section, and an at- 
tempt to monopolize or a monopolisation within the second section 
of the Anti-Trust Act, it follows,” etc. 

The defendant's theory of this case is that each one of the 
things forbidden by sections 1 and 2 are distinct offenses, 
and that in a civil action brought under section 7 the decla- 
ration should charge these separate offenses in separate 
comrito. ^is theory do^ not accord with the view taken by 
the Siipreine Court that the thing forbMden by the act 
may cbnttst of "the scheme as a whole or "the combinar 
tion Ah a^ w^ Under this construction of the statute 
it is plain that the separate elements considered by th^-^ 
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sdres may not be iUegal, and yet that the scheme or oom- 
bination as a whole may ^ 

The dedaration in this case is founded upon the theory 
that under section 7 the thing forbidden or declared to be 
uidawful by this act” may reside in the scheme or combi- 
nation as a whole, and under the decisions of the Supreme 
Court I am not prepared to rule that a declaration so framed 
is void for duplicity and uncertainty. 

[2] 2. With respect to the second ground of demurrer, 
I am not convinced, assuming the truth of all the allegations 
which are well pleaded, that the declaration does not suffi- 
ciently set forth a scheme or combination in restraint of 
trade within the meaning of sections 1 and 2 of the Sherman 
Act as construed by the Supreme Court. Since, then, it 
does not clearly appear that the declaration does not set 
forth a cause of action, this ground of demurrer should be 
overruled. 

[8] 3. With respect to the third ground of demurrer, I 
am of the opinion, upon an examination of the declaration, 
that the allegations therein respecting injuries to the plain- 
tiff’s business. and property by reason of the defendant’s 
unlawful acts are a sufficient compliance with the statute. 

Upon the whole, and notwithstanding that the questions 
here raised cannot be said to be fully settled or free from 
doubt, I do not think this demurrer should be sustained. 

It is a familiar rule on demurrer that every doubt should 
be resolved in favor of the plaintiff, and hence a demurrer 
should not be sustained unless the court is fully satisfied that 
some of the grounds are well founded. 

Demurrer overruled. 


BUCKEYE POWDER CO. r. E. I. DU PONT DE NE- 
MOURS POWDER CO. ET AL.« 

(District Ooart, D. Mew Jersey. March 28, 1812.) 

[196 Fed. Bqo.. 814.] 

Ooum (I 341) — ^Fsdxsai, Ooinrrs — O ortobmitt to STAn-FaAOiicat.T- 
Jjjnder the conformity statute (Bev. St I 914 [U. S. Qomp, St.ism, 
p. 984]). a Federal court will follow the practice .prescribed by a 

. — ■■ ■■■: - .L : : y.. . ' 

•1^ o^nlon of the Olrcalt Oonrt; of Appeals (228 Fed. SSDr.sss' 
post,. page 097. 
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SItate statute **a8 near as may be,** but not where it would defeat 
or Incumber the administration of the law under Federal statutes.^ 
[Ed. NQte«. — ^For other cases, see Ck>urts, Cent. Dig. I 899;;Dec. 
Dig. I 841. 

Conformity of practice in common-law actions to that of State 
court, see notes to O'Connell v.. Reed, 5 C. C. A. 594 ; Nederland 
Life Ins. Co. V. Hall, 27 C. 0. A. 392.] 

Monopolugs (§ 28) — ^Anti-Tbust Act-^Actions fob Damages — Pjubad- 
iNo. — To sustain an action for damages under Sherman Anti-Trust 
Act July 2, 1890, c. 647, I 7, 26 Stat 210 (U. S. Comp. St. 1901, p. 
3202), the plaintiff must allege, as well as prove, that defendant 
committed one or more of the acts declared to be unlawful by sec- 
tions 1 and 2, by either entering into a contract, combination, or 
conspiracy in restraint of interstate or foreign trade or commerce 
or monopolizing or attempting to monopolize a part of such trade 
or commerce, and in such clear and unambiguous language and 
with such reasonable certainty that the defendant and the court 
may be apprised of the alleged cause of action. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. S 18; 
Dec. Dig. § 28.] 

Pleading (§ 64) — Anti-Trust Acjt — Actions fob Damages — Decla- 
ration — ^Duplicity. — A declaration in such an action which alleges 
a conspiracy to monopolize interstate commerce In certain articles 
is not bad for duplicity because it also alleges the making of con- 
tracts and combinations, where they are but steps in such conspiracy. 

[Ed. Note, — For other cases, see Pleading, Cent. Dig. II 134-137 ; 
Dec. Dig. I 64.] 

Pleading (I 360) — Motion to Strike Out. — In disposing of a motion 
to strike out a declaration as so defective in form as to prejudice a 
fair trial of the cause, the court will notice and [516] strike out 
objectionable parts, although not directly challenged, where neces- 
sary to a proper disposition of the motion. 

[Ed. Note. — ^For other cases, see Pleading, Cent. Dig. II 1128- 
1146; Dec. Dig. I 360.] 

Pleading (I 355) — ^Motion to Strike Out — Grounds. — In an action 
for damages under Sherman Anti-Trust Act July 2, 1890, c. 647, 
I 7, 26 Stat. 210 (U. S. Comp. St. 1001, p. 3202), where a con- 
spiracy is charged between a large number of persons and corpora- 
tions named, only those who are served should be declared against 
as defendants, and the naming of all as defendants in the d^lara- 
tlon, together with general references to the defendants, without 
, cg>eciffcally naming those referred to, constitutes a defect which will 
be (^rrected.by the court on a motion to strike out the pleading. 

lEd. Note. — ^For other cases, see Pleading, Cent Dig. 11 lt02- 
1110 ; 

.. M ., . .. m Mi. I,. .. ., .I,,, , 

. ; • b; West PnbUsblQgtOooii^ii^. , 
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Mono!POLibb (I 28)— AonoH rai Damaqbs UNmn ANti-TBtrm^ Act— 
PLBADXvro.— To reauire the periy injured by the conspiracy de- 
nounced by Anti-Trust Act July 2» 1880, c. 647, I 1, 26 Stat. 209 
(U. S. Comp. St 1901, p. 8200), to set out his cause of complaint 
with that degree of nicety and precision in stating times, places, 
methods, and persons required by the ordinary rules of common- 
law pleading, would be to nullify the beneficent purpose of the 
statute, and a declaration *will not be stricken out, even though it 
may contain some statements of a general or indefinite character, 
if it sets out with reasonable certainty and definiteness the causes 
which resulted in plaintllTs injury and connects the defendant 
therewith, any defendant deeming himself prejudiced by any such 
generality of statement having the right to move for a bill of par- 
ticulars. 

[fed. Note. — ^For other cases, see Monopolies, Gent. Dig. I 18; 
Dec. Dig. I 28.] 

Pleading (I 18) — Oeetaintt — ^Indefinitbnbss. — ^The declaration In 
an action under Anti-Trust Act of July 2, 1890, c. 647, I 7, 26 Stat. 
210 (U. S. Comp. St. 1901, p. 3202), to recover damages for viola- 
tion of sections 1 and 2 of the act, construed, and held not sub- 
ject to a motion to strike for uncertainty and indeflniteness of 
statement, but certain allegations stricken out as irrelevant. 

[Bd. Note.— For other cases, see Pleading, Cent. Dig. I § 89, 64; 
Dec. Dig. I 18.] 

At Law. Action by the Buckeye Powder Company 
against the E. I. Du Pont de Nemours Powder Company 
and others. On motion to strike out declaration. Over- 
ruled. 

Frank S. Kataenhachj jr., of Trenton. N. J. {Rohert H. 
MeOarter^ George S. Graham^ and Thomas /. Laffey^ on 
the brief), for the rule. 

MaaFarlwnd^ Taylor <& OosteUoj of New York City (WU- 
lard V. TayloTy Twyman O. Abbott^ and Wndter /. Bartmtt^ 
on the brief), contra. 

Bbllstab, District Judge. 

The plaintiff has filed his dedlaration against 28 persons 
(defendants, so called), and this motion is made on bebidf of 
the E. I. Du Pont de Nemours Powder Company, Eastern 
Dynamite Company, and International Smokeless Powder 
A Chemical Company, three of the four defendants who 
were served [616] with prooesA The motion is founded 
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On section 110 of the New Jersey practice act (F. L. 1903, 
p. 569), which section is as follows: 

“The court or a Judge may on four diqrs’ notice strike out any 
pleading which is Irregular or defective, or Is so framed as to {ffeju- 
dice, embarrass, or delay a fair trial of the action.” 

The motion takes the place of a special demurrer, deals 
with the form and not the substance of the pleading, and 
is addressed to the sound discretion of the court. More 
strictness is required in stating the substance of a cause of 
action than the form of it. 

[1] The practice here authorized by the State statute, 
by virtue of section 914, B. S., derived from section 6 of 
the ** conformity act” of June 1, 1872 (chapter 255, 17 
Stat. 197 [U. S. Comp. St. 1901, p. 684]), will be followed 
“ as near as may be,” but not “ where it would be inconsistent 
with the terms or defeat the purposes of the legislation of 
Congress. * * * State statutes which defeat or incum- 
ber the administration of the law under Federal statutes 
are not required to be followed in the Federal courts. Mem- 
can Oen. R. R. Co. v. Pinkney, 149 U. S. 207, 13 Sup. Ct. 
859, 37 L. Ed. 699. It follows that, where the State statute 
or practice is not adequate to afford the relief which Con- 
gress has provided in a given statute, resort must be had 
to the power of the Federal court to adapt its practice and 
issue its writs and administer its remedies so as to enforce 
the Federal law.” HiUa <Sb Co. v. Hoover, 220 U. S.-329, 336, 
31 Sup. Ct. 402, 55 L. Ed. 485. The motion will not be 
granted unless it is clear that a fair trial of the action on 
its merits is prejudiced by the form of the stated cause of 
action. 

[2] The alleged cause of action is said to arise under 
section 7 of the act entitled, "An act to protect trade and 
commerce against unlawful restraints and monopolies,” ap- 
proved July 2, 1890, popularly known as the "Sherman 
Anti-Trust Act ” (3 U. S. Comp. Stat. 1901, p. 3200.) Said 
spction is M follows: 

, “Any person mw shall be injured In his bnriness or property by 
any eOier person or corporation by reason of anything forbidden or 
dedared to be unlawfol by this act, nuy sue therefw In any Olrcalt 
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Court of the United States In the district in whl^ the defendant 
resides or is found, without respect to the amount in controversy, 
and shall recover threefold the damages by him sustained, and the 
costa of suit, Including a reasonable attomey^s fee.** 

The unlawful things alleged to have been done by the 
defendants to the injury of the plaintiff are said to be de- 
nounced by sections 1 and 2 of such act, which sections are 
as follows: 

** Section 1. Every contract, combination in the form of trust or 
otherwise, or conspiracy, in restraint of trade or commerce among 
the several States, or with foreign nations, is hereby declared to be 
illegal. Every person who shall make any such contract or engage 
in any such combination or conspiracy shall be deemed guilty of a 
misdemeanor, and, on conviction thereof, shall be punished by a 
fine not exceeding dve thousand dollars, or by imprisonment not 
exceeding one year, or by both said punishments, in the discretion 
of the court. 

***6ec. 2. Every person who shall monopolize, or attempt to mo- 
nopolize or combine or conspire with any other person or persons to 
monopolize any part of the trade or commerce among the several 
States, or with foreign nations, shall be deemed guilty of a misde- 
meanor, and, on conviction thereof, shall be [517] punished by a 
fine not exceeding five thousand dollars, or by imprisonment not 
exceeding one year, or by both said punishments, in the discretion 
of the court.** 

The first section of this act denounces restraint of inter- 
state trade in two ways — ^by contract and by a combination 
or conspiracy — aild in the second section the monopolizing 
and attempt to monopolize any of such trade is denounced. 
To maintain an action under this act, therefore, the plain- 
tiff must allege as well as prove that the defendant com- 
mitted one of such forbidden acts, and that in consequence 
he was injured in his business or property. Northern 8e- 
curitiea Co. v. U. 8.^ 198 U. S. 197-403, 24 Sup. Ct. 436, 48 
L. Ed. 679; Rice v. Standard OH Co. (C. C.), 184 Fed. 464; 
alley V. United Shoe Mach. Co. (C. C.), 152 Fed. 726; 
Peoyle^e Tobacco Co. v. American Tobacco Co.^ ItO Fed. 
896^07, 95 C. C. A. 666; Ware-Kramer Tobacco Co. y. 
American Tobacco Co. (G. C.), 180 Fed. 160. Tntheplead- 
ixig, plaintiff must declare the forbidden acts and eomssquent 
injimes in such clear and unambiguous language, ahd ^th 
sutm tiasonable certainty, that the defendants and the court 
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maj ba apprised of the alleged cause of action, that it may 
be known by the former how to answer and prepare for trial, 
and by the latter what is the nature of the issue, and, if it 
be one of fact, to control the character of the proofs offered 
at the trial, and to pronounce and enforce a judgment that 
will settle the rights involved in such issues. 

The declaration contains one count composed of 17 lengthy 
paragraphs, set out in the margin hereof. <> Broadly stated, 
the gravamen of the declaration is that the defendants entered 
into contracts and combinations and conspiracies to monopo* 
lize interstate trade in powder and other explosives, and that 
in carrying out their monopolistic purposes they conspired 
to coerce the plaintiff to yield its independence as a com- 
petitor and join with the defendants on their terms in the 
furtherance of such unlaw'ful purpose, or to drive it out 
of such business, and that they eventually succeeded in ac- 
complishing the latter, to its great damage. 

The grounds of the motion to strike out are two: First, 
duplicity; second, that the allegations are so defective as 
to prejudice the defense. 

[S] As to the charge of duplicity. The defendants con- 
tend that the plaintiff has not only combined in one count 
all three causes for which actions are given by the Anti- 
Trust Act, but also alleged causes for which actions are not 
given by such act. Paragraph 4 of such declaration is said 
to allege the causes of action founded on such act, and para- 
graphs 5, 14, and 17 the other causes of action. Paragraph 
4 does charge the making of unlawful agreements, the enter- 
ing into unlawful combinations, and the maintenance of a 
practically complete monopoly. If in so doing the pleader 
has combined two or more distinct causes of action, the 
pleading is bad for duplicity. Rice v. Standard OH Co., 
tiupra. But as a conspiracy may be accom[518]plished by 
any number or variety of steps, some of which may be in 
the form of contracte, others as combinations, if the con- 
tracts and the combinations referred to in the declaration 
ere but steps in such conspiracy, and such conspiracy has 
for its phipbBe the alleged monopoly, the whole constitutes 


* See note at end of case. 
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but one cause of action. Conners v. United 168 U. S. 

408, 16 Sup. Ct. 961, 89 L. Ed. 1033; United States v. Swift 
(D. C.) 188 Fed. 92. The matter of the fourth paragraph 
relates largely to transactions prior to the plaintiff’s en- 
gaging in the manufacture and sales of powder, etc. In 
that respect it is but introductory to, and an underlaying 
of, the various steps constituting the conspiracy which are 
said to have followed, and which history is offered as fur- 
nishing the light in which such subsequent steps are to be 
interpreted. This is not objectionable, and may be essential 
to a right understanding of the cause of action said to arise 
from the Anti-Trust Act. United States v. E. I. Du Pont 
de Nemours (C. C.) 188 Fed. 127, 134, 151. Out of the 
matter stated in this paragraph emerges that in the year 
1903, the year that the plaintiff engaged in such powder 
trade, the defendant the E. 1. Du Pont de Nemours Powder 
Company (hereinafter called the New Jersey Company) 
was incorporated under the laws of the State of New Jersey 
as a holding company, and to which, it is alleged, was trans- 
ferred the controlling interest in the capital stock and prop- 
erties of a -large number of (named) corporations which 
had theretofore been engaged in such trade, including the 
served defendants, and in it it is alleged that certain 
(named) individuals erroneously called defendants, as of- 
ficers and directors of two of the moving defendants, -viz., 
the New Jersey Company and the International Smokeless 
Powder ft Chemical Company, “ instituted, directed, ratified, 
or approved the various unlawful and wrongful acts herein- 
before and hereinafter complained of; * * * that, by 
reason of tlie matters and things alleged and set forth in 
this paragraph, the defendants succeeded in establishing 
within themselves, and have ever since maintained, a prac- 
tically complete monopoly in interstate trade in powder and 
other explosives amounting to about ninety-five (96) per 
cent of said entire trade, and ever since have been, and 
now are, engaged in a combination and conspiracy to uor 
reasonably restrain and monopolize said trade throq|^o^t 
the Unit^ States and foreign countries, and have aupr 
pressed competition and have fixed prices of powder and 
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other explosives arbitraiilj and unreasonably, and have 
driven independent competitors out of business, or have 
coerced them into a sale to or union with said unlawful 
combination, and have unreasonably restrained trade and 
commerce among the several States of the United States 
and with foreign nations, and have committed various other 
unlawful and wrongful acts as hereinafter set forth, all in 
contravention of the laws of tlx United States and par- 
ticularly the act of Congress of July 2, 1890, and in deroga- 
tion of the rights of plaintiff to its great damage, as here- 
inafter set forth.” The conspiracy therein alleged against 
the defendants, and connected with the more or less detailed 
statement of the various steps subsequently alleged [619] to 
have been taken in furtherance thereof, constitute but one 
cause of action. 

The fifth paragraph, which, it is said, discloses a cause of 
action different from that authorized by the Anti-Trust Act, 
also deals in part with matters of inducement. In this 
instance, the introductory matter leads up to the incorpora- 
tion of the plaintiff and the efforts made by its promoter to 
secure a favorable location for its manufacturing plant. It 
also sets forth various steps alleged to have been taken by 
the officers and agents of one of the subsidiary companies of 
the New Jersey Company to prevent the organization of 
plaintiff and its engaging in the manufacture and sale of 
such powder in furtherance of such conspiracy to perpetuate 
a monopoly in such trade. 

The fourteenth paragraph, which, it is contended, also 
states a different cause of action, alleges that the New Jersey 
Company, in its purpose to prevent competition, and to 
secure for itself and its associates a monopoly of the powder 
trade, entered into a combination to control the output of 
the manufacturers of high grade powder-making nuchinery, 
and succeeded thereby in preventing the plaintiff, except at 
great cost, from obtaining machinery for the equipment of 
its.phuDt. Obviously the allegations in each of these para-, 
glyphs do not relate to a cause of action other tiiaii one of 
those authorized by such Anti-Trust Act. The illegal acts , 
thcmin charged are but steps in furtherance of the cm*: . 
spiraqr alleged in the other paragraphs of the declaration. 
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fii'ihe aeteiifeenth parii;^][>h, which, it is said, also allogM 
a diflsrent cause of action, the pleader asserts that it is enti- 
tled to recover punitive or vindictive damages by reason of 
the malicious and wicked acts of the defendants, and par- 
ticularly those of the New Jersey Company. The right 
thereto, however, is therein stated to be founded upon the 
wrongs set forth in the declaration; and, as these wrongs 
are mid to be the mentioned violations of the Anti-Trust 
Act, the pleader in no sense asserts a cause of action having 
any other basis. The case of Ware-Kramer Tobacco Co. v. 
Amenocm Tobacco Co. (C. C.) 178 Fed. 117, cited by the de- 
fendtmts in support of their contention of duplicity as to the 
seventeenth paragraph, is not applicable to the case at bar. 
In that case the declaration contained two counts. The first 
count was founded upon the Anti-Trust Act; the second, 
upon a common-laW tort. Manifestly in that declaration 
there were two distinct causes of action. In the cited case 
the decisive point was not whether a double cause of action 
was stated in one count, but whether the court had obtained 
jurisdiction over one of the defendants as to the cause of 
action stated in the second count. In the case at bar there 
is no such question. Whatever may be said of the plaintiff’s 
characterization of the conduct of the defendants, and its 
assertion of its right to recover punitive or vindictive dam- 
ages by reason thereof, its claim for such damages does not 
make the declaration bad for duplicity. 

The cause of action pleaded throughout the declaration is 
single, and therefore is not bad for duplicity. 

[4] As to the second ground, that the declaration is so 
defective as [680] to prejudice a lair trial, etc. The dec- 
laration is unquestionably irregular and defective on the 
several matters presently to be noted, and, while the court 
will not usually interfere with the form of pleading in 
the absence of objection, yet where, as in this case, the form 
of stating the alleged cause of action is challenged j the 
odUit will exercise its undoubted prerogative to notice tttt'* 
dblall^ged defects, and expunge the objectionable parii^; if 
neoMsaiy' to a proper disposition of the motion to atzilce 
out the %hole declaration. 
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{5] As already noted, tJie declaration is laid against 28 
persons (called defendants), 18 of whom are corporations^ 
and IS individuals. Of these only 4 (corporations) have 
been brought into court. Only those served should have 
been declared against as defendants. If the conspiracy em^ 
braced others' than those served, they could have been men- 
tioned as co-conspirators, but not as defendants. Through- 
out the declaration the word ^defendants” is frequently 
used, without specifically naming them, and, as by far the 
larger number of the persons declared against as defendants 
have not been brought into court, this general reference to 
defendants is irregular, and is bound to prove embarrassing 
to both the court and the parties if it is not restricted to 
the defendants actually served. This irregularity, how- 
ever, is not sufficient to strike out the entire declaration, 
if by the exercise of the power of excision the rights of 
the parties are not infringed. The striking out of the 
pleading rests in the sound discretion of the court, and the 
power will be exercised to strike out in whole or in part, 
as the interests of justice in the particular circumstances 
require. In the present case such interests require that the 
names of all the persons mentioned in such declaration as 
defendants, except the four served, be struck out, so that the 
pleader’s general reference to defendants will be limited to 
those brought into court. 

[6] In support of the ground of irregularity, the moving 
defendants allege that the averments in paragraphs 4, 6, 
7, 8, 9, 10, and 11 are too indefinite and uncertain to apprise 
the defmidants of what they are accused, and that para- 
graph 18, where not indefinite and uncertain, pleads the 
evidence. Before taking up these criticisms seriatim, it is 
to be observed that the pleader has declared that the alleged 
conspiracy comprises a series of steps carried out in different 
ways. The pleader in stating them has gone to considerable 
loag^h, and yet, as will be seen, in many instances has used 
general terms. But the use of general terms in alleging the. 
diaracter of such steps or some of the methods employed 
in performing or enforcing them, or the failure to give 
the, names of the persons said to have figured in the fur- 
therance and effectiveness of such conspiracy, does not nec- 
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essanly oondMnn the pleading as irregular or defective. The 
very nature of a conspiracy suggests secrecy and underhand 
endravors. The injurious effects of such will be readily 
apparent, while a proving of the times and places, plans, 
methods, and persons employed in consummating the ne- 
farious purpose may be baffling to some of the conspirators 
thmnselves. 

Defendants rely almost entirely upon Rice v. Standard 
on Co.., supra, as authority that in the particulars pointed 
out by them to be [521 J presently considered the plaintiff’s 
allegations are too vague and uncertain. In that case the 
court applied strictly the well-established rules governing 
common-law pleadings, making no distinction, apparently, 
between the common-law and statutory rights of action. In 
view, however, of the decisions of the United States Supreme 
Court in which this subject matter has been more recently 
considered, greater liberality than there permitted must be 
allowed the pleader who founds his cause of action upon 
the Anti-Trust Act in the form of stating the several steps 
which in his judgment bring his cause of action within the 
purview of such act. In Swift v. Urdted States, 196 U. S. 
376, 395, 25 Sup. Ct. 276, 279, 49 L. Ed. 518, the court by 
Mr. Justice Holmes, in answering the attack made upon a 
bill in equity charging a combination in restraint of trade 
as lacking definiteness and certainty in its statement of al- 
leged violations of the Anti-Trust Act, said ; 

“A bill In equity Is not to be read and construed as an Indictment 
would have been read and constru^ a hundred years ago, but it Is 
to be taken to mean what it fairly conveys to a dispassionate reader 
by a fairly exact use of English speech. Thus read, this bill seems 
to us Intended to allege successive elements of a single connected 
scheme. • * • The general objection is urged that the bill does 
not set forth sufficient definite or specific facts. This objectitm la 
serious, but it seems to us inherent in the nature of the case. The 
scheme alleged is so vast that it presents a new problem in pleading. 
If, as we must assume, the scheme is entertained, it is, course, 
contrary to the very words of the statute. Its size makes the Vl<da- 
tton of the law more conspicuous, and yet the Same thins make* It 
bnpossible to fasten the principal fttct to a certain. time tmi 
The elements, too, are so numerous and shifting, even the ccmstltnent 
IMirts alleged are and from their nature must be so extensive in time 
as^ Spsee that something of the same impossibility andles to them. 
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The law has been upheld, and therefore we are bound to enfofee jt 
notwithstanding these difficulties. • * • The scheme as a whole 
seems to us to be within reach of the law. The constituent elements, 
as we have stated them, are enough to give to the scheme a bbdy and, 
for all that we can say, to accomplish it Moreover, whatever we 
may think of them separately when we take them up as distinct 
charges, they are alleged sufficiently as elements of the scheme.** 

Loewe v. Lawlor^ 208 XT. S. 274, 28 Sup. Ct. 301, 62 L. Ed. 
488, was considered by the Supreme Court on complaint and 
demurrer in an action brought under this act similar to the 
one at bar, in which the court reiterated its liberal attitude 
in the matter of pleading an alleged cause of action founded 
upon the Anti-Trust Act. In Ware-Kramer Tobacco Co. v. 
American Tobacco Co. (C. C.) 178 Fed. 117, on special de- 
murrer to the complaint, in a similar action to the one at 
bar, and in which a like attack upon the alleged cause of 
action was made, after a review of the cases which are here 
cited and others, the court said at page 125 of 178 Fed. : 

** The evil at which the statute is aimed is of national importance, 
and the remedies provided for its punishment and repression should 
not be restricted by technical and narrow rules of pleading. If the 
plaintiff in an intelligent way and by * a connected story * sets forth 
his grievance, he should not be turned away from the court or his 
pleading so mutilated by striking out more or less essential aver- 
ments as to embarrass him and unduly limit the scope of his proof 
when he comes to trial.” 

[622] To require the party injured by the conspiracy de- 
nounced by the Anti-Trust Act to set out his cause of com- 
plaint with that degree of nicety and precision in stating 
times, places, methods, and persons, as is required in the 
ordinary common-law pleading, would be to nullify the 
beneficent purpose of the statute. If the pleader sets out 
with reasonable certainty and definiteness the causes which 
resulted to his injury, and connects the defendant there- 
with, and from such allegations the defendant is apprised of 
the character of the accusation, and it is not apparent that 
he will be prejudiced in making his defense, a declaration 
will not be struck out, e\en though it may contain some 
statements of a general and indefinite character, and shall 
fail to disclose the exact times and places when some of the 
alleged steps in furtherance of the conspiracy were carried 
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on, io^ tiHe names of all the persons employed therein. If as 
to such gen^l statem^ts the defendant deems himself 
entitled to more specific information, he may apply for a 
bill of ' particulars in regard thereto; but the right of the 
plaintiff to have his cause judicially inquired into is not to 
be made dependent upon his ability to state with exactness 
each st^ or each of the several parts of a step which either 
from the results presumably took place or which he alleges 
took place. He is not required to allege more than is neces- 
sary to be proven, nor is he to be unduly limited in making 
his allegations of steps taken because at the time of making 
them he is not in possession of the specific data which at the 
trial he will find necessary to establish such step, unless such 
step or steps by the very framework of his pleadings are 
essential to his cause of action, and it is apparent that with- 
out more definite data the defendant will be prejudiced in 
his defense in meeting such allegation. To insist that the 
plaintiff insert in his declaration only such steps as would be 
sufficient to maintain his action would be to unduly limit or 
simletonize his pleading, a course apt to prove embarrassing, 
if not disastrous, at the trial, where the range of evidence 
may be limited by the paucity of the allegations, and one 
which would be antagonistic to, rather than co-operative 
with, the legislative purpose manifested in the Anti- 
Tnist Act. 

[7] Turning now to the particular criticisms leveled by 
the defendants against specified paragraphs, I notice a suf- 
ficient variety of the alleged specific infirmities to illustrate 
the character of the objections. Paragraph 4, as noted 
under the head of duplicity, avers the making of contracts, 
the mitering into combinations, and effecting a monopoly. 
It does not set out such agreements, or the names of 
competitors injured by such combinations and monopoly. 
What has bemi herein said as to the ground of duplicity is 
applicable here, viz, that this paragraph is in the main imtro* 
ductoiy to the charge of conspiracy laid by plaintiff agmitst 
the defendants. The general charge of omspiracy to effe^A 
monopoly and its results contained in this paragra^ stapdr 
ing by itself, perhaps, would be insufficient to withotandithe 
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‘Bttadcof -TsgaeiMSB and uneertainty, but it is not intended 
to fumieli the entire oaose of action, but only the ground- 
work and the ixmditions prelimirary thereto; the par- 
[688] Ocular steps and development of tiie alleged oon- 
spira<7 being found in the subsequent paragrapha 

Paragraphs 6, 7, and 8 are alleged to be uncertain and 
indefinite in not apprising of “ the methods and devices em- 
ployed to prevent the plaintiff from acquiring any portion 
of the powder trade,” and in failing to give names, etc. An 
examination of these paragraphs shows that paragraph 6 
avers only matter of inducement relating to trade conditions 
previous to the incorporation of both the plaintiff and the 
New Jersey Company, and how (he plaintiff availed itself 
of a favorable location of its plant with reference to freight 
and transportation facilities, and that paragraphs 7 and 8, 
after averring that defendan(» entered into the coni^iracy 
before mentioned to coerce plaintiff, and that the cost 
thereof was to be apportioned among such defendants rata- 
bly, and that the New Jersey Company employed every 
method and device known to its agents to prevent plaintiff 
from getting any of the powder trade, to destroy its credit 
and withdraw from it its customers, and the methods em- 
ployed for such purpose, conclude with the statement, *‘as 
more particularly hereinafter set forth.” Obviously, as far 
as the defendants’ allegations of infirmity are concerned, 
these paragraphs can not be considered alone, but must be 
read and interpreted in connection with the paragraphs fol- 
lowing. 

Paragraph 9 avers that the New Jersey Company, " at 
variotis times after plaintiff’s plant went into operation, 
employed evilly disposed persons to enter the mines of op- 
wators who had made purchases of black blasting powder 
of plaintiff * * * so as to induce the purchaser to re- 
ject tiie same, * * * and in some instances these methods 
sueoeeded, * * * and by reason of such wrongful and 
•wi^ed conduct certain consignments of powder from plain- 
^tiff’s BHlki were ftmn time to time rejected.” Thew^ allega- 
'tioas aM ;v «7 gmeral, and the subject-matter is one that 
•osrxMB >tiie mggestion tiut mote purtiinilar ‘imtfwledga 'iof 
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tike dates when and the mines where sadi eoeonenoes took 
plaoe^ and the customers lost by such methods, is in the 
possession of the plaintiff than stated. This knowledge, 
however, can be had on demand for a bill of partioilars; 
and as the plaintiff on the argument hereof, and reiterated 
in the briefs, offered to furnish greater particulars of any 
of its averments, if required, defendants will be relieved of 
any supposed prejudice from the generality of the allega- 
tions by taking that course. The further averment in this 
paragraph that various committees of the miners waited 
upon the plaintiff, proposing to withdraw their opposition 
to plaintiff’s powder for a consideration, is impertinent and 
irrelevant to any issue that can be raised in the cause, and 
should be stricken out. The further averment in this para- 
graph concerning the mingling of defendant’s employes 
with such miners to induce them to reject plaintiff’s powder 
does not give the names of any such persons. As the names 
of the defendant’s employes ordinarily are more likely to 
be known by defendants, if such averment accords with the 
fact, that allegation will not be struck out. The same ruling 
applies to the failure to name some of the persons in the 
allegations of the tenth paragraph, where it is charged 
[624] that the New Jersey Company ^ on various occasions 
caused various persons to seek employment with plaintiff for 
the purpose * * * of obtaining its manufacturing and 
business secrets, * * * and enlisted the services of em- 
ployes of various railway companies * "* * to furnish 
reports on all shipments made by plaintiff from its mills, 
and said information was made use of in various ways to 
induce said consignees to reject shipments, * * * and 
in smne cases such customers were thereby induced to desrat 
plaintiff and in other cases to reject the shipments already 
consigned.” If the defendants desire more specific data as 
to the names of the customers and conmgnees who were 
so induced to desert the plaintiff or reject purdiases of 
jioirder, the plaintiff may also in this respect be called upon 
by li.bill of particulars to furnish it. The same coanahaay 
be'^takenvifl'to the failure of the pleader in pavagr^h ll to 
give tim^hume of a consumer who was induced to witiidraw 
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his trade from the plaintiff by means of the methods of l^e 
defendant stated in that paragraph. 

Paragraph 18 recites an explosion at plaintiff’s mills, 
which, it is alleged, was exaggerated by the New Jersey 
Company to create a feeling of distrust among plaintiff’s 
customers of its ability to meet future requirements, with 
the purpose of obtaining its customers, etc. So much of 
the paragraph as relates to the manner of the explosion 
and its effect upon the plant and employes is evidential, 
and in some respects irrelevant in character, but as it may be 
treated as introductory to the complained of acts of the 
New Jersey Company in relation to such explosion, and as 
it can in no way embarrass or prejudice the defendants in 
their defense it will not be struck out. 

Taking the declaration as a whole, it discloses several 
and various steps alleged to be in furtherance of the con- 
spiracy to prevent legitimate competition in such powder 
trade. These steps are: Efforts to frustrate the organiza- 
tion of the plaintiff and to prevent it from securing any or 
a favorable site for its plant; attempts to coerce it into 
combination with such defendant or to drive it out of busi- 
ness, as by seeking to induce each consumer of the kind of 
powder manufactured by plaintiff to enter into long-time 
contracts with defendant to give it the exclusive trade in 
such powder; to remove such consumers from the open mar- 
ket for a sufficiently long time to prevent plaintiff from 
getting enough business to run its mills on a profitable basis; 
that such contracts were obtained sometimes by secret re- 
bates and special prices, by threats to prevent plaintiff’s 
customers from obtaining powder not manufactured by 
plaintiff, by circulating exaggerated reports of mishaps at 
plaintiff’s mills to create misgiving among its customers of 
its ability to meet their future requirements; by false state- 
ments of the quality of the plaintiff’s powder, by threats to 
discredit its customers’ solvency among their creditors, and 
Iqr offiWB of financial assistance; that, when such contracts 
were hot made, other coercive steps were taken, such as 
i^lins bhh^w c^ in certain areas to destroy competition 
while nuuhtauung excessive prices in territory not entered 
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by indep^cLent conoipuues in order to recoup, ita losaes 
tained % such underselling; underselling ;plaintUf) r^^rd- 
less of price ; obtaining by corrupt means confidential infor- 
mation .about plaintiff's [526] business and cutdomerEi; at* 
tacking its and its customer’ credit by false reports of their 
solvency; tampering with its processes of manufacture; 
destroying its property; causing employes in mines where 
plaintiff’s powder was used to refuse to use it;- entering into 
combination with the manufacturers of high-grade powder- 
making machinery to control their output exclusively with 
the purpose of preventing plaintiff from obtaining its needed 
machinery to install and run its powder-making plant. 

The declaration in the Loewe v. Lawlor Case, set out in 
full in the margin of the reported opinion, and which was 
there held to show a case within the statute, is not so differ- 
ent in respect to the generality of many of its allegations 
from the declaration here considered as to admit of a differ- 
ent finding, if the objections related to its declared cause of 
action, rather than the form of stating it. While many of 
the matters that may be considered on a motion to strike 
out could not be entertained on general demurrer, neverthe- 
less, it can not be held that the allegations herein attacked 
are so vague and indefinite as to prejudice the defendant 
in making answer thereto. 

Ibe motion to strike out the declaration is denied, but 
the parts herein'' specifically condemned as faulty are ex- 
punged therefrom without costs to either party. 

Noix. — Tbe following Is tbe declaration referred to In the oplidon ; 

DXCUaBATION. 

Action under Section 7 of Act of Congress of July 2, 1880. 

TotheSonarttbleJudoe$ottheAbove’SlntUledOourt: 

The B. I. Du P<Mit de Nemours & Company (a corporation of D^- 
:ware), B. I. Du Pont de Nemours Powder Company (a oorpmatUm 

New Jersey), B. L Du Pont de Nemours A Company; (a 
.tton of Pmmsylvanla), Du Pont Internationa; Powder ;OMfpa^..;(a 
iKWporattdn), Delaware Securities Company (a corporyittou),; QM- 
Investment Company (a corporation), Delaware In^MlMht 
'Oenmilty (a oerporatlon), the Hasard Powder Company (a oerp^- 
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• tton)/ Laflin & Rand Powder Company (a corporation), Eastern 
Dynamite Company (a wrporation), Fairmont Powder Company (a 
corporation), International Smokeless Powder ft Chemical Company 
(a corporation), Judson Dynamite ft Powder Company of California 
(a corporation), Alexis I. Du Pont, Alfred I. Du Pont, Eugene Pu 
Pont, Eugene E. Du Pont, Pierre S. Du Pont, Henry F. Du Pont, 
Irente Du Pont, Francis I. Du Pont, Thomas Coleman Du Pont, 
Victor Du Pont, Jr., Jonathan A. Haskell, Arthur J. Moxham, Hamil- 
ton M. Barksdale, Edmond G. Buckner, and Frank L. Connable, the 
defendants in this suit were summoned to answer the Buckeye Pow- 
der Company, the plaintiff therein, in an action for damages under 
the seventh section of the act of Congress of July 2, 1890, known as 
the ** Sherman Act"; and thereupon the plaintiff, by MacFariand, 
Taylor ft Costello, its attorneys, complains as follows, to wit: 
Whereas 

First. That plaintiff is, and has been ever since on or about the 
15th day of February, 1903, a corporation duly organized and exist- 
ing under the laws of the State of Delaware; that the purpose of 
the incorporation and organization of plaintiff was to carry on the 
business of manufacturing and selling powder and other explosives, 
and particularly black blasting powder; that It began such business 
on or about the 1st day of September, 1903, and continued in and 
conducted said business down to the 19th day of September, 1908, 
and during all of said period its business was Interstate and con- 
ducted in the States of Illinois, Iowa, Indiana, Ohio, Michigan, Min- 
nesota, Missouri, Montana, Kansas, Nebraska, Colorado, Wyoming, 
West Virginia, and Indian [626] Territory, and the foreign country 
of Mexico ; that during all of said period it manufactured black blast- 
ing powder in the State of Illinois for the purpose of selling the same 
In the States, Territory, and foreign country above mentioned, and 
the same was sold and delivered to purchasers in said States, Terri- 
tory, and foreign country. 

Second. That the defendant E. I. Du Pont de Nemours ft Company 
is, and has been ever since the 26th day of February, 1902, a cor- 
poration organized and existing under the laws of the State of Dela- 
ware; that the defendant E. I. Du Pont de Nemours Powder Com- 
pany is, and has been ever since the 19th day of May, 1903, a cor- 
poration organized and existing under the laws of the State of New 
Jersey ; that the defendant E. I. Du Pont de Nemours ft Company of 
Pennsylvania is, and has been ever since the 11th day of September, 
1908, a corporation organized and existing under the laws of the State 
of Penn^lvania ; that the Du Pont International Powder Company Is, 
has Imh ever since the 14th day of December, 1903, a coipora*. 
tion organized and existing under the laws of the State of Delaware; 
that the defendant the Delaware Securities Company is, and, l)as 
l^n ^ the 20th day of September, 1902, a corporation or- 
aiid existing under the laws of the State of Delaware; tliit 
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the Callfomlft Invettment OomiiaQy is, and has been ever slpce the 
7th day of April, 1903, a corporation organized and existing under 
the taws of the State of Delaware; that the Delaware InTestmeht 
Obinpahy is, and has been ever since the 20th day of September, 1902, 
a eori>oration organized and existing under the laws of the State of 
Delaware; that the Hazard Powder Company is, and was during the 
times hereinafter mentioned, a ccvporation organized and doing busi- 
ness under the laws of the State of Connecticut; that the defendant 
Lailin & Rand Powder Company is, and was during the times herein- 
after mentioned, a corporation organized and doing business under 
the laws of the State of New York; that the defendant the Eastern 
Dynamite Company is, and was during the times hereinafer men- 
tioned, a corporation organized and doing business under the laws 
of the State of New Jersey; that the defendant Fairmont Powder 
Company is, and was during the times hereinafter mentioned, a cor- 
poration organized and existing under the laws of the State of West 
Virginia; that the defendant the International Smokeless Powder A 
Chemical Company is, and was during the times hereinafter men- 
tioned, a corporation organized and existing under the laws of the 
State of New Jersey; that the defendant Judson Dynamite A Pow- 
der Company of California Is, and was during the times hereinafter 
mentioned, a corporation organized and existing under the laws of 
the State of California ; and the defendants and each of them are, 
and were during the times hereinafter mentioned, engaged in inter- 
state trade and commerce in the shipment and sale of gunpowder 
and other high explosives among the States and Territories of the 
United States and in foreign countries. 

Third. That the individual defendants, Thomas Coleman Du Pont, 
Pierre S. Du Pont, Alexis I. Du Pont, Alfred I. Du Pont, Eugene Du 
P<mt, Eugene E. Du Ppnt, Henry F. Du Pont, Iren^ Du Pont, Fran- 
cis I. Du Pont, Victor Du Pont, ]r„ Arthur J. Moxham, Hamilton M. 
Barksdale, Edmond G. Buckner, Frank L. Connable, and Jonathan 
A. Haskell, are and each of them is a citizen and resident of the 
State and district of Delaware, and said individual defendants, and 
eadi of them as offlcers and directors of the defendants mentioned 
in the last preceding paragraph, or some of them, have participated 
in, directed, and managed their affairs in the conduct of the inter- 
state trade aforesaid. 

Fourth. Plaintiff shows that for a long time previous to the yw 
1902, to wit, for a period of more than 80 years and by means of 
inany agreements and the adoption of many forms, certain manii- 
iacturers and vendors of powder and other explosives in the U^ed 
States and foreign countries, induding some of the defendant at^ 
mentioned, bad attempted to estoblislit and in a measure had ii^ 
Obedod in establishing, a more or less complete monopoly of fo}d 
trade in their own hands; that by forcing tlmir compntiioif 
bosini^ or eeerclng them into a union with them, by impottaif ffjjMNi 
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and penalty lor violation of said agreements to monopolize [6271 
imid trade, by limiting the ontpnt of the various parties to said 
agreements, by apportioning the share of business among the said 
pfurties, and by dividing the said trade among themselves, by fixing 
the prices of said powder and other explosives arbitrarily and not 
aeoording to any law of supply and demand, the said man'ifacturers 
and vendors became and continued to be an unlawful combination 
for the purpose of restraining interstate trade and commerce within 
the United States and foreign countries; that on or about the 9th 
day of February, 1002, the defendants Thomas Coleman Du Pont and 
Pierre S. Du Pont, with the intent and purpose of securing a more 
complete monopoly and a more effective control of the powder trade 
In the United States and foreign countries, caused the defendant 
B. I. Du Pont de Nemours & Company to be organized under the 
laws of the State of Delaware as a corporation under the name of 
the E. I. Du Pont de Nemours Company (which name was subse- 
quently changed to the name now borne by said defendant) : and 
thereupon the said defendant E. I. Du Pont de Nemours & Company 
entered upon the policy of securing the actual physical or legal 
control and ownership of all the plants, manufactories, and tangible 
property theretofore partially controlled by them, or, theretofore co. 
operating with them, to monopolize the powder trade aforesaid, and 
to vest the absolute ownership thereof in said E. I. Du Pont de 
Nemours & Company and to dissolve and destroy their entity, so 
that there could not be any interference with the plans of said de- 
fendant to completely monopolize the powder trade in the United 
States and foreign countries; that in pursuance of said policy and 
purpose the said defendant E. 1. Du Pont de Nemours & Company 
thereafter succeeded In absorbing or acquiring control of a large num- 
ber of said plants, manufactories, and tangible property and of the 
corporations owning and operating the same. And plaintiff further 
shows that notwithstanding the success of said defendant E. I. Du 
Pont de Nemours & Company in Its efforts to monopolize the said 
trade, not being satisfied with the completeness of its monopoly, and 
seeking to make said control absolute, on the 19th day of May, 1008, 
caused the defendant E. I. Du Pont de Nemours Powder Company 
to be organized under the laws of the State of New Jersey with a 
capital stock of fifty million ($50,000,000) dollars to act as a holding 
company of the various properties, manufactories, and plants which 
had already been or might thereafter be acquired by it; and there- 
upon the said defendant E. I. Du Pont de Nemours A Company, in 
consideration of the issuance to it of thirty million two hundred 
thoDsand (189,200,000) dollars par value of the capital stock of the 
said E. L Da l^pnt de Nemours Powder Company, sold, assigpoed, and 
tisuuifeiTed^^^^to I. Du Pont de Nemours Powder CoiiVfiDy» all 

|be right, tttl#» and interest which it possessed in or to any of the 
:fSaidSb^^ properties hitherto acquired by it, ai^ 
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thereby placed within the abeolute control of the said E. 1. Dn Pont 
de Nemours Powder Company the property, plants, and mannihctories 
and the business of the following-named corporations, and thereupon 
caused said corporations to be dissolved and destroyed and removed 
from the business of manufacturing and selling powder and other 
explosives, to wit: Blue Ridge Powder Company, U. S. Dynamite 
Company, Ladln Powder Manufacturing Company, Hudson River 
Powder Company, Acme Powder Company, Columbia Powder Com- 
pany, Dlttmar Powder A Chemical Company, Mr. Wolf Dynamite 
Company, Rock Glycerine Company, Sterling Dynamite Company, 
Atlantic Dynamite Company of New Jersey, Atlantic Dynamite Com- 
pany of New York, Hecla Dynamite Company, Hercules Powder 
Company, Repauno Chemical Company, Repauno Manufacturing Com- 
pany, Clinton Dynamite Company, A. Kirk A Son Company, Robina 
Fuse Company, Weldy Dynamite Company, Oliver Dynamite Com- 
pany, Monarch Powder Company, Forcite Powder Company of New 
Jersey, Forcite Powder Company of New York, New York Powder 
Company of New Jersey, New York Powder Company of New York, 
Electric Powder Company, Joplin Powder Company, Shenandoah 
Powder Company, Brooklyn Glycerine Manufacturing and Refining 
Company, Pennsylvania Torpedo Company, A. S. Speece Powder 
Manufacturing Company, Giant Manufacturing Company, Standard 
Exporting Company, Limited, Metropolitan Powder Company, Climax 
Powder Manufacturing Company, Explosives Supply Company, [528] 
American Stor. and Deliv. Company, Atlantic Manufacturing Com- 
pany, Hudson River Wood Pulp Manufacturing Company, National 
Torpedo Company, Producers’ Powder Company, Chattanooga Pow- 
der Company, Lake Superior Powder Company, Ohio Powder Com- 
pany, American Forcite Powder Manufacturing Company, Hecla 
Powder Company, Anthracite Powder Company, Globe Powder Com- 
pany, Marcellus Powder Company, H. Julius Smith Electric Fuse 
Company, James Macbeth A Co., Phcenix Powder Manufacturing 
Company, Conemaugh Powder Company, Enterprise High Explosive 
Company, Schaghtlcoke Powder Company, California Vig Powder 
Company, California Powder Works, Western Torpedo Company, 
Oliver Powder Company, Thompson Torpedo Company, E. I. Du 
Pont Company, King Mercantile Company, and Mahoning Powder 
Company ; and thereupon the said E. I. Du Pont de Nemours Powder 
Company became possessed of a controlling interest in the capital 
Stock of each of the defendants herein, to wit: Hazard Powder Oom- 
pany, the Laflin A Rand Powder Company, the Eastern Dynamite 
Company, the Fairmont Powder Company, the International Smoke- 
less Powder A Chemical Company, the Judson Dynamite A PdWder 
Company, the Delaware Securities Company, the Delaware Inlvest- 
i^nt Company, the California Investmmit Ckunpany, the B. L Bn 
As Kemoura Company of PennayMnla, and the international 
MwAtr Company. And plaintiff further ahowa that the defendants 
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^niomas CSoleman Du Pont* Pierre S. Du Pont, Alexis L Da Pont, 
Alfred I. Du Pont, Bugene Du Pont, Eugene B. Du Pont, Henry F. 
Du Pont, Irente Du Pont, Francis I. Du Pont, Victor Du Pont, Jr., 
Jonathan A. Haskell, Arthur J. Mozham, Hamilton M. Barksdale, 
• and Frank L. Gonnable, as officers and directors of the said de- 
fendants B. I. Du Pont de Nemours & (Company, and E. I. Du Pont de 
Nemours Powder Company, and the defendant International Smoke- 
less Powder A Chemical Company, or one of them, and the defendant 
Bdmond G. Buckner, as a director of the said defendant International 
Smokeless Powder & Chemical Company, and each and all of them, 
have instituted, directed, ratified, or approved of the various un- 
lawful apd wrongful acts hereinbefore and hereinafter complained of. 
And plaintiff further shows that by reason of the matters and things 
alleged and set forth in this paragraph the defendants succeeded in 
establishing within themselves, and have ever since maintained, a 
practically complete monopoly in interstate trade in powder and 
other explosives amounting to about ninety-five per cent (95%) of 
said entire trade, and ever since have been and now are engaged in 
a combination and conspiracy to unreasonably restrain and monopo- 
lize said trade throughout the United States and foreign countries, 
and have suppressed competition, and have fixed prices of powder 
and other explosives arbitrarily and unreasonably, and have driven 
independent competitors out of business, or have coerced them into 
a sale to or union with said unlawful combination, and have un- 
reasonably restrained trade and commerce among the several States 
of the United States and with foreign nations, and have committeil 
various other unlawful and wrongful acts as hereinafter set forth, 
all in contravention of the laws of the United States and particularly 
the act of Congress of July 2, 1890, and in derogation of the rights of 
plaintiff, to its great damage, as hereinafter set forth. 

Fifth. Plaintiff shows that, a short time previous to the date when 
plaintiff was incorporated and organized as hereinbefore set forth, 
one B. S. Waddell, who afterwards became its president and general 
manager, conceived the idea of organizing, and afterwards perfected 
the organization, of plaintiff for the purpose of entering into the 
business of the manufacture and sale of black blasting powder, and 
his active experience and acquaintance with the powder trade in the 
United States and foreign countries for a period of more than 80 
years enabled him to determine with scientific accuracy the best and 
most practical field for successful operation of a plant with which 
to conduct such business ; that the defendants well knew of the ex- 
perience and ability of said Waddell as a powder expert and sales- 
man, and well knew that his acquainance with the powdw trade 
was wide and accurate; that as soon as the said defendants became 
awmie of the purpose of the said Waddell to organize plaintiff and 
engage and sale of black blasting powder, aikl 

with the intent and purpose [599] to perpetuate the monepifiy 
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wbieh tb0s^ had already aeqiUred aa aforeaald* entered into a eaii- 
epiracy to PKv^t him from carrying out hia aaid punieae, and tim 
officers and agents of the defendant B. I. Du Pont de Nemours k 
Company endeavored to dissuade the said Waddell from canylng 
out his said purpose, falling in which they then offered to Join him 
in conducting said business upon the condition that he would place 
the said defendant E. I. Du Pont de Nemours k Company in control 
of said plaintiffs business and affairs, and failing to obtain the con- 
sent of the said Waddell thereto, the said officers and agents then 
endeavored to influence him to cause the plant of the plaintiff to be 
located in a sparsely settled region, where the development of the 
market for black blasting powder had been comparatively , slow and 
not of sufficient consequence to Justify the hope of prosperous re- 
turns. Finding that the said Waddell could not be moved in his 
purpose to select a location and site for the plant and mills at a 
point where the powder trade was already largely developed and 
rapidly developing, the said officers and agents thereupon immedi- 
ately formed a plan to prevent him from carrying out his purpose 
of organizing your plaintiff and engaging in the business of manu- 
facturing and selling powder and other explosives, thus planning 
to retain the monopoly of said trade, and with this end in view 
they placed detectives on the track of the said Waddell to shadow 
him throughout the United States as he should Journey from place 
to place in search of a location, to keep them advised of his move- 
ments, and to enable them through their emissaries to forestall him 
in obtaining a location, and to create opposition to the location of 
plaintifTs plant in such place as might be decided upon, by Instilling 
fear into the minds of the people thereabout, and also, if need be, 
by entering into competition with the plaintiff for the purchase of 
sites and bidding up the price of said property, not, however, with 
any purpose to make use of the same themselves, but to prevent the 
entrance of an independent competitor for the powder trade in the 
States, Territory, and foreign country aforesaid, and with a view 
of altogether preventing plaintiff from finding a site for its mills 
and plant; that by reason of the matters and things set forth in this 
paragraph the said Waddell was compelled to travel from place to 
place with great secrecy, and sometimes under assumed names, and 
to adopt various disguises to avoid being interfered with, iuid the 
said Waddell was thereby compelled to spend much time and money 
In an effort to avoid the unjustifiable surveillance to which the said 
defendants subjected him while in the pursuit of a lawful oUling 
Itod while engaged in the rii^tful exercise the privileges guacan* 
teed to citizens of the United States by the laws of the lend. I 
y $toth^ Plaintiff shows that, by reason of the dangerous 
^Wder and otlier explosives, the matter of freiiditi rales and tnMMR- 
iiortattoir facilities are important and often eontrolUner^^^^to 
determining the price or prices at which the same can.he d^tveircid-to 
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tlie oonauiner profitably and economically; and for thin reason Oie 
powder trade of the United States and adjoining countries^ if left 
free to adjust itself naturally^ would tend to the establishinent of 
many looil plants and to active competition between manufacturers, 
and would thereby result in great benefit to the consumer, and would 
thereby tend to maintain prices at such figures as would produce 
reasonable and living profits to the manufacturer; that this is par- 
ticularly true of black blasting powder, which is most commonly used 
in coal mining operations; that long experience has demonstrated 
that one pound of such powder wUi be consumed on the average to 
ea^ ton of coal mined. Plaintiff further shows that by reason of 
the matters and things set forth in this paragraph, and by reason of 
the fact that there was previous to the year 190fi a great extension 
of coal mining operations and a large and rapidly developing trade 
in black blasting powder in the States of Illinois, Iowa, Indiana, 
Ohio, Michigan, Minnesota, Missouri, Montana, Kansas, Nebraska, 
Colorado, Wyoming, West Virginia, and Indian Territory, and the 
foreign country of Mexico, the promoters of the business in which 
plaintiff was organized to engage, with the intent and purpose to 
supply a natural market and demand and to conduct a legitimate and 
profitable business in the manufacture and sale of black 
powder, selected a point near the city of Peoria, State of Illinois, as 
the most favorable location for its plant and [590} mills and con- 
structed the same at said point ; that said city of Peoria was at said 
time and ever since has been favorably situated with respect to rail- 
road facilities and transportation, and has had and still has the bene- 
fit of favorable freight rates due to competitive transportation con- 
ditions; tliat, by reason of the superior transportation facilities and 
freight rates thus afforded, plaintiff was assured of a vast market 
for its product as aforesaid. And plaintiff further shows that the 
natural and normal increase of the consumption of black blasting 
powder in said States, Territory, and foreign country, for a long time 
previous to the location and construction of its said plant and mills, 
was much more than sufilcient to have absorbed the entire output 
thereof, working at their full capacity, without diverting any of the 
trade already established from the usual channels of supply and with- 
out disturbing any existing business of any other manufacturer 
thereof. 

, Seventh. Plaintiff shows that by reason of the favorable location of 
its mills and plant as hereinbefore alleged, and by reason of the 
superior facilities pf transportation and freight rates afforded there- 
by# it was able to meet the requirements of consumers of black 
hjkB8^og,|^ in the States, territory, and foreign country abote’ 
ipsiitibped,^ a^^ lowest price at which the same could be made and 
a^^ a; fair and living profit; that it was willing and 
competition for the said trade n^ 
SMnpfaet^^ manufaetaners of bla^ blaattog posm^ 
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that defendants, well knowing mis fact, but being desiraas to pre* 
vent fair and open* competition, or in fact any competition at all, 
and with the design and intent to coerce plaintiff into a combination 
with said defendants, or to drive it ont of business, and thereby 
stifle competition in said district, entered into a consplf acy with each 
other, whereby all the other defendants except the B. I. Du Pont de 
Nemours Powder Company agreed to retire ffom the business of sup- 
plying or competing for the trade in said States, territory, or foreign 
country, and thus leave the said E. 1. Du Pont de Nemours Powder 
Company a clear field to carry on a war of extermination against 
plaintiff and drive it out of business ; and in pursuance of said agree- 
ment and as part thereof an arrangement was made between said 
conspirators whereby all losses were to be apportioned among them 
ratably, and whereby the said defendant B. I. Du Pont de Nemours 
Powder Company should be compensated for all losses which it might 
incur or suffer in carrying on such war of extermination. Thereupon 
the said defendant B. I. Du Pont de Nemours Powder Company ap- 
pointed a committee (known and designated as ‘'the Peoria Com- 
mittee**) to have charge of and conduct said fight against plaintiff, 
and in farther pursuance of said arrangement, for the purpose of 
enabling the defendant B. I. Du Pont de Nemours Powder Company 
to conduct a more effective campaign against your petitioner, all of 
the other defendants withdrew their agencies from said city of Peoria 
and ceased all effort to secure any of the trade in black blasting 
powder for themselves within said States, territory, and foreign coun- 
try, taking in lieu thereof certain allotments of trade elsewhere to 
compensate them for the trade thus yielded ; that thereupon the said 
defendant B. 1. Du Pont de Nemours Powder Company began and' 
continued a most determined, bitter, and disastrous warfare against 
Idaintiff to destroy its business and prevent it from acquiring any 
new business and to drive it out of business entirely, as more particu- 
larly hereinafter set forth. 

Eighth. Plaintiff further shows that the defendant B. I. Du Pont 
de Nemours Powder Company instituted shortly after the organization 
of said company, and maintained and still maintains as a part of its 
organization for the more effective prevention and suppression of com- 
petition, a department or bureau known as the *' Bureau of Informatloft ’* 
(sometimes called ‘‘Trade reports Bureau’*) ; that the headquarters of 
said bureau was established and has since been kept at the head 
oflioe of said defendant in the city of Wilmington, Delaware; thet 
fmld bumu has maintained and still maintains a system of agents, 
^^mlssaries, spies, and detectives throughout i^e various States and 
^d^^tories of the United States and in some foreign coimMM^^ M 
ite imi|K^ of collecting and reporting all facts, rumors, and fnl^ 
^matioit of every kind concerning tito Ixsde in powder and biMr 
aKifidSlyna and concerning the various coneumers and mannfach^ 
of tha^ C^^ same; that said agrata^ emissaries, spies, and dnt^ 
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tlv€8 are Urorn ttme to time Instructed and required to collect 
such facts, rumors, and Infcrmation in any manner whidi they may 
deem necessary for that purpose and without regard to the means 
mnployed; that by reason of said instructions and requirements the 
said agents, emissaries, spies, and detectives have resorted to various 
questionable aqd corrupt practices for the purpose of obtaining such 
facts, rumors, and Information, and said defendant has thereby built 
up and maintained a system of espionage upon the business and 
private affairs of persons, corporations, and associations engaged in 
legitimate occupations throughout the United States and foreign 
countries entirely at variance with the genius of the Government of 
the United States and in contravention of the statutes and laws of 
the land ; that from time to time a vast amount of facts, rumors, and 
other information has been collected and forwarded to said bureau 
of information, and the same has been tabulated and arranged into 
three divisions, designated as white, yellow, and red divisions ; that 
the white division contains reports concerning consumers and manu- 
facturers who are classed as loyal to the said defendant E. I. Du 
Pont de Nemours Powder Company and whose loyalty may be de- 
pended upon under all circumstances; that the yellow division con- 
tains reports of consumers and manufacturers who are considered as 
friendly to said defendant, but untrustworthy, and whose move- 
ments must be watched, and who must be dealt with as the circum- 
stances may seem to require from time to time, and who are kept 
under close surveillance and espionage to prevent the loss of their 
trade, support, and cooperation; that the red division contains 
reports of consumers and manufacturers known to be independent, 
and who are ready and willing at all times to enter the open market 
and encourage competition in the powder trade, and who are there- 
fore classed as enemies to said defendant and dangerous to its 
monopoly, and who are marked for the most vigorous methods which 
can be brought to bear to coerce them into a union with the defend- 
ants or to completely drive them out of business, and the agents, 
emissaries, spies, and detectives of the B. I. Du Pont de Nemours 
Powder Company are required to increase their vigilance and espion- 
age and seize upon every opportunity to annoy, embarrass, and injure 
them in such business; and for this purpose such agents, emissaries, 
spies, and detectives are authorized to stir up strife between em- 
ployers and employees, to encourage creditors to Institute legal pro- 
ceedings, to create false and malicious rumors concerning their sol- 
vency, and generally do any and every thing which would. tend to 
discredit and mnbarrass them, and to make full reports of all such 
false and IkstitlouB conditions thus sedulously and wickedly create 
by themselveii; that it has long been the practice with said bureau of 
Inifmfmation to select certain facts, rumors, and other Information 
and iqmad iSbiem broadcast among the powder trade, where thiqr 
would produce the greatest damage to such consumers and mahufhi>> 
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to f cwee tbiBBi to aUy themselves with said defendant and eoHVwrate 
with It in malntatnlng its monopolistic control of the powder trade 
or drive them out of business entirely. And plalntUf further lAews 
that plaintifl and its customers were classed by said bureau with the 
division known as the red division, and that every method and device 
known to the said bureau and its agents, emissaries, spies, and 
detectives was employed to prevent it from acquiring any portion of 
the powder trade and to prevent consumers of black blasting powder 
from purchasing the same from it, and to induce its customers to 
abandon it, and to injure and destroy its credit by creating distrust 
among its creditors, and by circulating false and malicious rumors 
regarding its solvency, and by circulating false and malicious state- 
ments concerning the quality of the powder manufactured by peti- 
tioner, and by stirring up strife between miners and operators, 
thereby to induce said miners to refuse to use the powder manufac- 
tured by plaintiff, and by circulating false and malicious reports 
concerning the solvency of customers of the plaintiff, for the purpose 
of embarrassing them among their creditors and forcing them to 
abandon plaintiff, and by secretly sending its emissaries and spies 
into plaintiff’s mills and plant to learn the secrets of its business and 
tampering with its processes, and to destioy its buildings [588] and 
machinery, and by employing the agents of various tramqwrtation 
companies to furnish information of the consignments from plaintiff’s 
mills and the names and addresses of the consignees, and thereafter 
inducing said consignees to reject said consignments by offering to 
furnish them black blasting powder below the price contracted with 
the plaintiff, and below any price which plaintiff might see fit to offer, 
and below the actual cost of said powder if necessary to secure said 
trade, all as more particularly hereinafter set forth. 

Ninth. Plaintiff shows that there was, during the period while 
plaintiff was engaged in the manufacture and sale of powder, an 
association known as the **Ooal Operators’ Association,” composed 
of the owners and operators of coal mines in the State of Illinois 
and other States, and another association known as the ” Miners’ 
Union,” composed of miners engaged in mining said mines ; that 
annually, or as often as might appear to be necessary, an agreement 
was regularly entered into between said associations to the effect that 
the members of the Operators’ Association should originally purchase 
all powder necessary to be used in the mining operations to be carried 
en in all mines owned or operated by them, and that the membm 
of the Miners’ Union would buy of tiie operators all the powder 
; Iqr them in performing the work In such mines, at the SgiMd^ 
of one dollar and seventy-five cents (f 1.75) per keg ; that 

during the life ijft bM* 

the price at which the operatoiw might le ablatio 
chase^Mld powder; that these agreements have eomodiasa prbdlieed 
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dtiBCMMiA l)et#een the niembeni of the two sModatlons, and have sdihe- 
tiniea led to claims of Injustice on the part of the miners against 
the operators by reason of the variation in the prices at which the 
i^rators may have been enabled to purchase the powder from the 
manufacturer. And i^aintiff shows that the defendant E. I. Du Pont 
de Nemours Powder Company, at various times after plaintiff’s plant 
went into operation, employed evilly disposed persons to enter the 
mines of operators who had made purchases of black blasting powder 
of plaintiff, for the purpose of stirring up discontest among the miners 
and to instill into their minds prejudice against said powder, and to 
cause them to refuse to use the same, so as to induce the purchaser 
to reject the same, intending and planning thereby to secure to itself 
the business of said operators ; and in some Instances these methods 
succeeded in producing boycotts by said miners against the powder 
manufactured by plaintiff, and by reason of such wrongful and wicked 
conduct certain consignments of powder from plaintiff’s mills were 
from time to time rejected and returned, and further purchases were 
discontinued through fear of causing disagreements and disturbances 
which would lead to shut-downs and idleness. Plaintiff further 
shows that such a condition was the more easily created by reason 
of the fact that the Miners* Union always reserved the right under 
said agreements to select the grade and make of powder which the 
operator was bound to purchase; and in order to foment unjust 
opposition and strife, certain persons were employed by said de- 
fendant B. I. Du Pont de Nemours Powder Company to travel from 
place to place and mingle with the miners of the various coal mines 
to insidiously induce them to believe that it was for their interest 
to reject the powder manufactured by the plaintiff, and certain influ- 
ential miners were employed to make use of th^r influence with their 
fellow workmen to induce them to boycott such powder; that in some 
cases intoxicating liquors were distributed among said miners, some- 
times clothing, food, and household articles were distributed among 
said miners and their families, and sometimes cash was paid to 
various of said miners to obtain their co-operation and influence with 
their fellow workmen as aforesaid; that these methods were some- 
times carried to such an extent as to become open and public scandals, 
and from time to time various committees of said miners waited 
upon tlm officials of plaintiff with propositions to desist in their oppo- 
sition if plaintiff would increase the compensation which they were 
already receiving, from said defendant, its agents, and emissaries; 
tbBit by reason of the matters and things alleged in this paragraiAi 
the good order and peace of the community was disturbed andl s^ 
At MUjght, jmd the minrals of said eroploydi corrupted, and the co^ 
odnUig business of said [5S8] operators was disturbed, and serloiis 
losA WM occasioned and threatened to them, and the said operators 
eliMSt ihv^^ yielded> to the demands thus flctitioiisly ; 
sadvfeliis^ make farther puiehasesrfrom plaintiff.^ 
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Tenth. Plaintiff shows that the defendant E. 1. Du Pont de Nemours 
Powder Company on Tarions occasions caused various persons to se^ 
employment with idaintiff for the purpose of entering its mills and 
idant and obtaining its manufacturing and business secrets, and plain- 
tiff, being ignorant of the purpose of said persona in seeking employ- 
ment and not suspecting their duplicity and fraud, and being de- 
sirous of obtaining their services, gave employment to some of such 
persons, and particularly to one Colburn, who was employed as a com- 
petent and trustworthy person to act as superintendent of its plant 
and mills; that subsequently plaintiff ascertained that said Colburn 
prepared frequent reports of its business, and of the various processes 
used by it, and of the amount of powder manufactured and shipped 
by it, and of the names and addresses of the consignees, all of which 
were regularly transmitted to the defendant E. I. Du Pont de Nemours 
Powder Company at Wilmington, Delaware; and in other instances 
the said defendant E. I. Du Pont de Nemours Powder Company suc- 
ceeded in enlisting the services of employes of various railway com- 
panies receiving powder from plaintiff for transportation to its cus- 
tomers (particularly certain employes of the Chicago, Burlington & 
Quincy Railroad Company) to furnish said defendant with daily 
telegraphic reports of all shipments made by plaintiff from its mills 
and passing through their hands ; that sometimes in consideration of 
said services said defendant agreed to pay and did pay said railway 
employes one dollar ($1) for each telegram and five dollars ($5) for 
each letter sent to the said defendant or any of its agents or emis- 
saries and carrying any such Information ; and said defendant agreed 
to and did pay others of said employes various sums of money by way 
of salary. 'And plaintiff further shows that immediately, and contin- 
uously. for a long period of time, the information so obtained was 
made use of by the saidSB!. I. Du Pont de Nemours Powder Company 
in various ways to induce said consignees to reject shipments from, 
and to abandon, plaintiff and thereafter to purchase black blasting 
powder of said defendant exclusively, and in some cases such cus- 
tomers were thereby induced to desert plaintiff, and in other cases to 
reject the shipment already consigned. 

Eleventh. Plaintiff shows that the said E. I. Du Pont de Nemours 
Rowder Company, as a part of its plan to create and maintain a 
monopoly in the powder trade of the United States and foreign coun- 
tries, and intending to ruin plaintiff and drive it out of business, 
sought to make it impossible for plaintiff to secure any trade what- 
soever in said States, Territory, or foreign country by inducing each 
bonsumer of black blasting powder tiiereln to enter into a secret 
contract with said defendant whereby said ccmsumer bound liliaself 
to give Qie said defendant his exclusive trade in said powder for 
a term: of years, varying from one to five years; that said contracts 
were seeutid sometimes by promises of iq;lecial privileges a^^ pite 
right over ‘Other persons for delivery, sometimes by threats to do- 
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prive «adi oonomiier on the rlglit to porcluuM other grades of powder 
and exploalvea not manufactured by the plaintiff, sometimes by mis- 
representing the capacity of plaintiffs mills and plant, sometimes by 
circulating false and damaging statements through its agents and 
emissaries concerning accidents at plaintiffs mills and plant, some- 
times by false and malicious statements concerning the quality of 
plaintiffs powder, sometimes by threats to discredit such consumer's 
solvency among his creditors, sometimes by offers of financial assist- 
ance to such consumers, sometimes by stirring up strife among the 
employes of such consumer as hereinbefore alleged, and by various 
other unlawful and wicked conduct. And plaintiff further shows that 
the terms of said contracts, and even the existence thereof, were in 
all cases made strictly confidential, for the reason that the said de- 
fendant well knew that said contracts were unjust, unfair, unlawful, 
and that they were especially contrary to the act of €k>ngress known 
as the ** Sherman Act," and made in defiance of said act and with de- 
liberate purpose to evade its provisions ; that said contracts provided 
for secret rebates based upon a schedule of the amount of powder 
purchased annually as follows, to wit: A purchase of more than five 
hun[584]dred (500) and less than one thousand (1,000) kegs an- 
nually entitled the purchaser to a rebate of five (5) cents per keg; 
more than one thousand (1,000) and less than twenty-five hundred 
(2,500) kegs, a rebate of ten (10) cents per keg; more than twenty- 
five hundred (2,500) and less than five thousand (5,000) kegs, a 
rebate of fifteen (15) cents per keg; more than five thousand (5,000) 
and less than ten thousand (10,000) kegs, a rebate of seventeen and 
one-half (17i) cents per keg; more than ten thousand (10,000) and 
less than twenty-five thousand (25,000) kegs, a rebate of twenty 
(20) cents per keg; over twenty-five thousand (25, (XX)) kegs, a rebate 
of twenty-two and one-half (22j) cents per keg. And plaintiff fur- 
ther shows that in cases where the consumer could not be induced to 
contract as aforesaid, a ** special cut price " was Issued for his benefit, 
of which he was permitted to take advantage at any time he desired, 
to the same effect as if he had signed such contract, and by reason 
of the fact that such special price was far below a fair and living 
price for said powder and did not afford a fair profit therefor, or 
in fact any profit whatsoever, it was impossible for plaintiff to com- 
pete for the trade of such consumer, and his trade went to said 
defendant as effectively as if covered by a formal contract And 
plaintiff further shows that in those cases where a customer was 
already under contract with the said defendant at the time when 
plaintiff began business, the said defendant, realizing the insufficiency 
of said contracts to bind said consumer lawfully, and in order to 
ferestali plaintiff in its efforts to secure the trade of said consumer 
In open and free competition, voluntarily increased the secret rebates 
spedfled therein and made such increases effective immediately and 
to conttnue for the unexpired term of the contract, upon the condition 
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that aald ttdoalye coBtittc^ ahoald and ivmild be ^ctended^aiid etm^ 
ttetied at ItBMoqplratlon for a further term of years; that the amount 
of the rebate and the Increase of rebate was not regulated or deter-^ 
mined by any law of suig>ly and demand but was det^mined solely 
by Uie neceeslty of raidKlng a price Which would be sufficient to Induce 
the consumer to give all his trade to the said defendant and take him 
out of the open market for a long period of time, at least until plain- 
tiir had been coerced Into submission or forced to retire from busi- 
ness; that said defendant was able to, and in some cases did, contract 
to supply said powder at less than the actual cost thereof, without 
any regard whatsoever to a fair and living profit or any profit 
thereon, which said defendant was enabled to do by reason of the 
fact that all losses which it might thereby sustain should and would 
be apportioned among and made up to it pro rata by the other de- 
fendants herein. 

Twelfth. Plaintiff shows that, in furtherance of the purpose of the 
defendants to monopolize and control the trade of powder and other 
explosives, the defendant E. 1. Du Pont de Nemours Powder Company 
shortly after its incorporation created a board, known as the ** Sales 
Board ” and composed of a director of sales and assistant directors, 
who exercised the power to fix prices and establish policies which all 
the other defendants and parties to the unlawful combination and 
conspiracy were compelled to observe; that no regular or fixed price 
list was Issued, but the prices which were established from time to 
time were purely arbitrary; that in those States, Territories, or 
foreign countries w^here the defendants were in full control of the 
powder trade such prices were always fixed so as to leave substantial 
and sometimes excessive margins of profit, but that in those States, 
Territories, and foreign countries where the defendants or some of 
them were conducting business in competition, or in danger of com- 
petition, such prices w^e regulated and determined solely with the 
object in view of preventing all manufacturers not parties to the 
conspiracy from obtaining a fair proportion or any of the powder 
trade, and not with a view of obtaining business for Itself at a fair 
margin of profit, so that said defendant might have a clear field to 
make any prices it should thereafter see fit, and without regard to 
the interest of the consumer. And plaintiff further shows that for a 
period of more than five years it was continuously forced to meet 
tlie prices thus fixed by said defendant in an endeavor to obtain and 
retain enough business to keep its mills and plant operating and 
to obtain Its fair share of the powder trade in said States, Territory, 
and foreign country; but plaintiff was unable to offer to supifiy 
such powder at any [585] price b^ow which said defendant woiU 
not go, and wherever and whenever the business of the consanier 
was submitted for bid, or to competition, In almost every ease <ths 
sfdd defhiidant would underbid pteintlff by jmiralstently redoeUig^^ta^^ 
fffiee to ten cents per Inf, and/ not only .deprt’idag; 
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loral tkat in tills manner plaintiff #oiild ultimately be compelled to 
sarEender tbe business of such consumer and leave the said defendant 
a clear field to make up its losses by fixing any price it might there- 
after see fit ; and by reason of the matters and things alleged in this 
paragraph plaintiff suffered irreparable losses, not only in the loss 
of the fair profits which would have come to it from each contract 
which it was thus prevented from securing, but from the extension 
of its business so as to keep its mills and plant continuously operating. 
And plaintiff further shows that the said defendant E. I. Du Pont 
de Nemours Powder Company, in pursuance of the policy and prac- 
tices in this paragraph set forth, has in most ca^es ultimately suc- 
ceeded in inducing the purchasers of black blasting powder to enter 
into contracts with it for a period of years according to the tenor and 
effect hereinbefore in the last preceding paragraph set forth, and 
has thereby gradually removed the danger of competition in the 
powder trade in said States, Territory, and foreign country by 
absorbing more than ninety-five per cent thereof. 

Thirteenth. Plaintiff shows that on or about the 10th day of Jan- 
uary, 1004, an explosion occurred at its said plant and mills whereby 
a large part thereof was totally destroyed, entailing a heavy direct 
loss upon the plaintiff on account of the destruction of said prop- 
erty, and farther serious losses on account of the enforced Idleness 
of the remainder of said plant and mills during the time required for 
rebuilding; and your plaintiff further shows that said explosion 
occurred in this wise, namely: During the noon hour on said day, 
while the employees who had been assigned to work in that portion 
of said plant which was destroyed were absent therefrom at luncheon, 
some person or persons unknown to plaintiff entered the said build- 
ing and distributed matches which had been previously colored with 
Mack ink along the floor and walks where powder dust had settled, 
and where they would ignite if stepped upon ; that upon the return 
of raid employees they immediately discovered that the doors to said 
buildings had been opened, and upon entering also discovered some 
of the matches distributed as aforesaid; that immediately upon the 
matter being reported to the ofilcial in charge of raid buildings, in- 
structions were given to the said employees to remove their shoes and 
make a careful search for said matches upon their hands and knees ; 
that while thus engaged an explosion occurred, and two of said em- 
ployees were killed and others seriously injured. And plaintiff fur- 
ther shows that immediately after said explosion the agents of said 
defisndant caused to be printed and distributed among its own and 
plalntlfl^s customers ’ large numbers of exaggerated r^;)orts of the • 
ektiKit'of tbohamage done by said explosion, and endeavored to create 
a feeling of uncertainty among consumers generally, and among 
^aihtiff^g concerning piaititifl's ability to 

ihdet 4^^ for black blasting powder* with a? 
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view to Indiioiiigr and In some oases ther^y succeeded In inducing, 
said consumers to enter into ezduslTe contracts with said defendant 
to supply them with blade blasting powder, said contracts being of 
I the tenor and effect hereinbefore in paragraph eleventh particularly 
set forth. 

Fourteenth. Plaintiff shows that the defendant E. I. Du Pont de 
Nemours Powder Company, in order to forestall and prevent the con* 
stniction of powder mills throughout the United States and foreign 
countries, and to prevent competition, and with the purpose of secur- 
ing to itself and its associates in said unlawful combination and con- 
spiracy to monopolize the powder trade, further conspired, combined, 
confederated, and agreed to and with various persons, corporations, 
and associations engaged in the manufacture of powder-making ma- 
chinery for the purpose of obtaining the exclusive use and control of 
powder-making machinery, and thereby to limit the sale and use of 
sudi machinery to themselves and their associates ; and by threaten- 
ing to refuse to purchase powder-making machinery of any maker 
who would not give it and them such exclusive right the said E. I. 
Du Pont de Nemours Powder [6S6] Company succeeded in intimidat- 
ing many powder machinery makers, and thereby induced them to 
refuse to sell such machinery to any person, corporation, or associa- 
tion not a party to the said combination and conspiracy. And plain- 
tiff shows that at the time when plaintiff decided upon the construc- 
tion of its plant as aforesaid, plaintiff sought to purchase the neces- 
sary machinery, for use in said plant from various manufacturers of 
high-grade powder-making machinery, to wit: The Prox-Brinkman 
Manufacturing Company, of Terre Haute, Indiana, and Olin Scott of 
Bennington, Vermont, and I. & E. Greenwald Co., of Cincinnati, Ohio, 
and others ; that at the behest of the said defendant E. I. Du Pont de 
Nemours Powder Company, and in pursuance of said unlawful agree- 
ment, said manufactures declined to supply such machinery to plain- 
tiff upon the ground that the said defendants had Insisted generally, 
and particularly in the case of plaintiff, upon a strict compliance with 
the terms of the said agreement, under penalty of the loss of future 
patronage of the said defendant and its associates in said combination 
and conspiracy ; and thereby plaintiff was compelled to and did con- 
tract for the manufacture of said machinery especially for its pur- 
poses with other persons, and paid therefor a much higher price than 
the usual and customary cost of similar powder-making madiinery, 
and largely in excess of the cost of similar powder-making machinery 
to the said defendant and its associates, and largely in excess of what 
plaintiff could have obtained said machinery for, but for the threats^ 
intimidation, and unlawful conduct hereinbefore in this paragfaphe 
set forth, to the damage of plaintiff in the sum of five thousand 
Ian ($5,000). 

FiftMUi. Plaintiff shows that, being unable to withstamt the 
great and continuing losses foreed upon It by reason of the uiilawtiil 
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and wrongful acta of tbe defendants as hereinbefore set forth; it 
was finally compelled to offer its mills, plant, and business for sale; 
that the methods and conduct of the defendants toward plaintiff had 
become generally known among powder manufacturers and dealers 
throughout the United States and foreign countries, as well as 
among the usual investors in property owned and used for the manu- 
facture and sale of powder, and it was generally known that the 
methods employed by the defendants, and particularly by the de- 
fendant E. 1. Du Pont de Nemours Powder (Company against plain- 
tiff, were the methods that had long been similarly employed against 
other manufacturers and vendors of powder who had attempted to 
operate independently of the defendants, or some of them, from time 
to time engaged in the conspiracy to monopolize the trade in ^- 
plosives, and that generally independent operators had been unable 
to survive the combined assaults of said defendants, and for this 
reason there was no market for such property, except among the 
defendants, or some of them, and among investors who had been ac- 
customed to invest only in such properties as were operated or con- 
trolled by the defendants, or (some of them ; and plaintiff, not being 
able to find a purchaser, or in fact to obtain any bid or offer from 
any source, finally solicited the defendants, or some of them, to pur- 
chase its mills and plant at the fair value thereof, and also to pur- 
chase its business, good will, and stock on hand, for the fair and 
reasonable value tliereof, but all efforts to induce any of said de- 
fendants to consent to purchase said properties, or any of said 
properties, at the fair and reasonable value thereof totally failed, 
and plaintiff was then compelled, in order to keep said properties 
from going to waste, and in order to avoid suffering a total and 
irretrievable loss of the entire value of said properties, to accept any 
offer that it might be able to obtain therefor, without any regard 
whatsoever to the true and fair value thereof; and thereafter, to 
wit, on or about the 19th day of September, 1908, plaintiff sold and 
disposed of its entire plant, mills, business, and good will for the 
total sum of seventy thousand dollars ($70,000), and the stock on 
hand for five thousand five hundred and four and Vm dollars 
($5,504.08) additional. And plaintiff further shows that the nomi- 
nal purchaser of said property was one Franklin W. Olin, of the city 
of Alton, State of Illinois; but plaintiff states that the said Olin 
purchased the same at the instance and request of the defendant 
E. I. Du Pont de Nemours Powder Company and others of the de- 
fendants herein^ and under and in pursuance of a contract with the 
defendant K I. Du Pont de Nemours Powder Company [6871 and 
others associated with it at said time in said unlawful combinattoh • 
and conspiracyr whereby the said E. I. Du Pont de Nemours Powder 
Company and said associates agreed to purchase ninety^ve per cent 
(95 per cent) of the future entire output of said mills and plant for 
a UMig period of time; that Immediately after the said propertfae 
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wore M fvrduuied by Mid OUn, m corporation was organised tor tiie 
purpose of taking over and operating the same, said coq;»oratlon being 
designated the Western Powder Manufacturing Compangri and the 
wtM properties were thereupon transferred to said Western Powder 
liannfhctarlBg Company, and It has ever since held the title to the 
same. And plaintiff further shows that the said Franklin W. Olln 
was at the time the president of the Equitable Manufacturing Com- 
pany, forty-nine per cent (49 per cent) of the stock of which said 
company was then and is now held by the said defendant B. I. Du 
Pont de Nemours Powder Company, and which said Equitable Manu- 
facturing Company had been theretofore for a long period assoda- 
ated with the said E. I. Du Pont de Nemours Powder Company In the 
said unlawful combination and conspiracy; that immediately after 
said purchase and transfer of said mills, plant, and business to the 
said Western Powder Manufacturing Company, the same began 
crating to tiie full capacity thereof, and have so continued down to 
the present time ; that the entire output of said mills and plant was 
at once allotted and apportioned to the said B. I. Du Pont de 
Nemours Powder Company and its associates under said contract, 
and has ever since been and is being disposed of at the fair value 
thereof, and the business of said company at once became and ever 
since has been very profitable; that plaintiff further shows that at 
the time when It was so wrongfully compelled to sell and dispose of 
its plant, mills, business, and good will, as hereinbefore in this para- 
graph set forth, the true and fair value thereof was the sum of five 
hundred thousand dollars ($500, OCX)), and plaintiff has suffered dam- 
age on account thereof in the sum of four hundred thirty thousand 
'doUars ($430,000). 

Sixteenth. Plaintiff shows that Its mills and plant were equipped 
and designed to do a large and profitable business with users and 
dealers In explosives, '^and particularly black blasting iK>wder; that, 
when operating at full capacity, it employed a large force of men in 
the manufacture of such powder, and was capable of producing one 
thousand <1,000) kegs daily; that the total annual capacity of said 
mills and plant, based upon three hundred (300) working days per 
year, was three hundred thousand <300,000) kegs of black blasting 
powder; that plaintiff began the manufacture of such powder on 
or about the 1st day of October, 1008; that during the year 1804^ it 
manufactured and sold a total of only eoe hundred eight ttiouaaad 
seven hundred ninety-eight <106,T86) kegs, and during the year 1906 
a total of one hundred fifty-eight thousand one hundred elx (MKIfifi) 
kegs, mid during the year 1907 a total of eighty-Bix thousand three 
hundred seventy-five (80,876> kegs, and fbem January i to AufUlit M, 
1906, a total ef thirty-two iliousand and My-nine <92,069) ingsvIiM 
Mm iuabliUir of plaintiff to ke^ lie plant and mills worhtog M 
a apaatt y thereof was due to and was tbs natural and prtodntiito 
esMiniasiioe of the wrougfal and uelawibl acta of the dafeadaiota, 
M bereinbefore set forth; that every glBort: was amde by fiiidntlff 
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during lUl of Mdd period, not only to lAcreeee Its ealee ud keep 
its mule Mid plant operating to the full capacity thereof, but to tnaki- 
tain Ita cuatoineFB and prevent the falling cdf of said aalee, but by 
reaaoU of the^ unfair, unlawful, and wrongful conduct of the de- 
fendants, and particularly of the defendant £. I. Du Pont de Nemours 
Powder Oompaay, its agents, officers, and employes, as hereinbeficNre 
alleged, plaintid was prevented from obtaining a fair share of the 
trade in Mack blasting powder and other ^plosives in said Stgtes, 
Territory, and foreign countries, and was prevented from making a 
fhir and reasonable profit on the powder manofactured and sold by 
it as above set forth. And plaintiff shows that it was especially 
well equipped to secure a fair and reasonable portion of the said 
powder trade in fair and open competition; that said R. S. Waddell 
had full charge of the sales department of plaintiff, and that he car- 
ried on a persistent and energetic campaign, during the entire period 
aforesaid, for a fair share of [688] the powder trade in said States, 
Territory, and foreign country, and the business of plaintiff would 
have grown and increased from year to year, instead of decreasing 
as above stated, but for the acts of the defendants, and particularly 
the defendant B. I. Du Pont de Nemours Powder Company, as afore- 
said ; that the natural demand for black blasting powder within said 
States, Territory, and foreign country was sufficient to enable plain- 
tiff to keep its mills and plant working to the full capacity thereof 
asd its employ^ steadily employed. And plaintiff shows that its 
failure to keep its mills and plant working to the full capacity there- 
of, and to prevent a falling off of its business from year to year, 
iBstead of an Increase thereof, was the natural and proximate con^ 
sequence of the said acts of said defendants. And plaintiff shows 
that by reason of said unlawful and wrongful acts it sustained fur- 
ther losses as follows, to wit, the loss of the fair and reasonable 
profits on one hundred ninety-one thousand two hundred and two 
(191,202) kegs of black blasting powder, which it was prevented 
from manufacturing and selling during the year 1904, and one hun- 
dred forty-one thousand eight hundred and ninety-four <141,604) 
kegs during the year 1906, and two hundred twenty-five thousand 
two hundred and fourteen (225,214) kegs during the year 1906, 
and two hundred thirteen thousand six hundred and twenty-five 
(218,825) kegs during the year 1907, and one hundred sixty-five thou- 
sand four hundred and forty-one (185,441) kegs during the period 
extending frem January 1 to August 81, 1908, making a total of 
pipe htiiidred thirty-seven thousand three hundred and seventy^dx 
<^i878) kegSi which it was thus prevented from manufacturing and 
imvloiii to the time when it was forced by the defendants t# 
dkqposa^^^ M and plant and retire from business; that tiw 
aii^ resfM>nidile profits of said business which it was thus pus- 
vented was the sum of thirty (80) csnts per Iwqp 

after deductiiig a4 egpensss, coonaeted, with the masmlaotoreg aaih 
and traiuqportaUon, or a total of two hundred eltfity-one thoosaad 
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tmi hundred and tu^ve and dollars (^1,212.60). And plain- 
tiff farther shows that if it had not been driven out of busing by 
the defendants as aforesaid, and if it had not been unjustly and un- 
lawfully interfered with in its right to continue in business and make 
fhir and reasonable profits from the manufacture and sale of black 
blasting powder to the full capacity of its mills and plant from the 
19th day of September, 1908, to the present time, it would have manu- 
factured and sold during the said period three hundred thousand 
<800,000) kegs per annum, or a total of nine hundred thousand 
(900,000) kegs additional, upon which it would have made a profit 
of thirty (80) cents per keg, or a total of two hundred seventy thou- 
sand dollars ($270,000) more. And plaintiff further shows that the 
fair profit on the powder which it actually manufactured and sold, 
as hereinbefore stated, and which it wholly lost by reason of the 
unjust and unlawful and wrongful acts of the defendants, as afore- 
said, amounted to the sum of thirty (80) cents per keg on four hun- 
dred sixty-seven thousand one hundred and sixty-seven (467,107) 
kegs, or a total of one hundred thirty-nine thousand one hundred and 
forty-nine and ^ dollars ($139,149.10), making a total loss of profits 
resulting as the natural and proximate consequence of the acts of 
the defendants, as hereinbefore in this paragraph set forth, in 
the sum of six hundred ninety thousand three hundred sixty-one and 
M ($690,361.90) dollars. 

Seventeenth. That with the intent to impede, impair, injure, and 
destroy the business of plaintiff, the defendants, and particularly the 
defendant E. I. Du Pont de Nemours Powder (Company, maliciously, 
^wantonly, willfully, oppressively, and wickedly, through their officers 
and agents, acting within the scope of their employment and by direc- 
tion of and with the approval of the defendants, and particularly the 
defendant B. I. Du Pont de Nemours Powder Company, committed 
the wrongs herein se^ forth, whereby the business and property of 
plaintiff was injured and impaired and totally destroyed, to its further 
damage, and by reason thereof plaintiff is entitled to recover punitive 
or vindictive damages against said defendants, and particularly 
against the defendant E. I. Du Pont de Nemours Powder Company, 
in the sum of five hundred thousand dollars ($500,(X)0). 

Wherefore plaintiff prays that, by reason of the matters and things 
hereinbefore set forth, it do have and recover Judgment of and tknn 
the defend[88t]ants herein, and each of them, for threefold the 
damages suffered by it, amounting to the sum of one million one hun- 
dred nineteen thousand nine hundred and fifty-seven and iVt fioOars 
($1,119,957.82), as actual damages, and the sum of five hundred 
thousand dollars ($500,000), as vindictive or punitive damagei, or the 
total sum of four million eight hundred and fifty-nine thoueand hine 
hundred seventy-three and ^ dollars ($4,859,973.46), fbr a reasoii- 
able attorney's fee, and for its costs and disbursements fier^n, 
aUlliorlied hir law in such cases made and ^rovidecL 
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(Circuit Court of Appeals, Third Circuit. Juljr 2, 1915.) 
[223 Fed. Rep., 881.] 


Monopouxs 28 — ^Anti-Tbust Act— Actions fob Damages — Pboof.t- 
A plaintiff, to sustain an action under Anti-Trust Act July 2, 1890, 
c. 647, I 7, 26 Stat. 210 (Corap. St. 1918, S 8829), for damages for 
violations of sections 1 and 2 of the act, brought prior to act Oct. 
15, 1914, c. 321, S 5, 38 Stat. 731, declaring that a final judgment 
hereafter rendered In any suit brought by the United States under 
the Anti-Trust laws, to the effect that a defendant has violated the 
laws, shall be prlma facie evidence against the defendant in any 
suit brought by any other person against the defendant under the 
laws, must prove that defendants have violated the Anti-Trust Act, 
and that by such violation they have so Injured plaintiff that dam- 
ages should be awarded, and the fact that defendants, in a suit 
by the United States, had been adjudged guilty of violating the 
act, was not available to plaintiff.^ 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. f 18; 
Dec. Dig. 28.] 

Afpsai. and Ebbor 1003 — Questions Reviewable — Vebdict — Conclu- 
siVENESS.— The United States Circuit Court of Appeals may not 
determine whether a verdict is in accord with the weight of the 
evidence or review the verdict on any disputed fact, but may only 
Inquire whether assignments of error, properly taken, disclose any 
material mistake in the trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
II 3988-3943; Dec. Dig. 1008.] 

Appeal and Ebbob* 839— Questions Reviewable— Defenses. — Where 
the verdict for defendant relying on two defenses might have been 
given under , either, plaintiff, on writ of error to review the judg- 
ment thereon, was entitled to raise legal rulings relevant to either 
defense. 

[Ed. Note. — ^For other cases, see Appeal and Error, Cent. Dig. 
II 2915, 8278-6280, 3288-3288, 8290-8293, 3297-3300, 8377; Dec. 
Dig. 889.] 

Monopolies 28— Anti-Tbust Act— Action fob Damages — ^Evidence. — 
The mere fact that the majority of the stock of corporations, en- 
gaged in the manufacture and sale of powder, other than black 

•Fot opinion of the District Court (196 Fed., 514), see ante, 
90b. 

Vl^Uffbus^c^ 1916^ by West Publishing Company. 
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l)lastli)g: p!t^4er, was owned or controlled by a corporation en^^ged 
in manofactnring black blasting powder did not alone that the 
former corporations participated in a conq^iracy by the latter to 
injure the trade and business of another manufacturing black 
blasting powder, suing all the corporations for damagee undei- 
Anti-Trust Act, I 7. 

[Kd. Note. — ^For other casee^ see Monopolies, Gent. Dig. I 18; 
Dec. Dig. 28.] 

AmBAL AND Bbbob 679 — Qxtestionb RBvnEWABLS — ^R ulings on Plead- 
ings. — ^The action of the trial court in requiring plaintiff, suing for 
damages under Anti-Trust Act, t 7, for violations of sections 1 and 
2 of the act, to elect on which violation it will rely, is not reviewable 
where all the evidence is not in the record. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 9§ 
2878-2879; Dec. Dig. 679.] 

Pleading 369 — Electing Cause of Action — Surr undeb Anti-Tbust 
Act. — ^Where the declaration, in an action for damages under Anti- 
Trust Act, I 7, sought a recovery for violations of sections 1 and 
2 of the act the [882] court was justified in requiring plaintiff to 
elect on which section it would rely. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. If 1199- 
1209; Dec. Dig. 368.] 

Appeal and Ebbob 1089 — Rulings on Pleadings — Habmless EmoB. — 
Where, in an action for damages under Anti-Trust Act, I 7, plain- 
tifTs case depended on the truth of the charge to which practically 
all the evidence was directed, that defendants had unlawfully at- 
tempted to monopolize a large part of the trade in an article of 
commerce, and the case was tried on the merits, the ruling re- 
quiring plaintiff to elect whether he would rely on a violation of 
section 1 or of section 2 was harmless. 

[Ed. Note. — ^B^or ofher cases, see Appeal and Error, Cent. Dig. 
1 1 4075-4888 ; Dec. Dig. 1039.] 

Judgment 644 — ^Anti-Tbust Act— Actions fob Damachbs — ^Evidence — 
ADMissiBiLmr. — ^Where an action under Anti-Trust Act, f 7, for dam- 
ages for violations of sections 1 and 2 of the act, was brought prior 
to act Oct. 15, 1914, making a final judgment in any suit by the 
United States under the trust law, to the effect that defendant has 
violated the law, prima facie evidence against defendant in any 
suit by any other person, a decree adjudging defendants guilty 
of violations of the Anti-Trust Act, rendered in a suit by the Halted 
States, was inadmissible, because the parties in the two suits and 
the subject matter thereof were diffefrent 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. t 1-187; 
Dec. Dig; 644.] 

AND Ebbob 274 — Questions SIeviewabijd— 

Bzgbptxons.— Where the court. In reei^nse to a party> 

Instructions, stated that it hitd toadied bn every one of the 

and did not charge them In the language requestedi but oounsbl 
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. mialit take an ezcention that it did not epeelfically diacfi In the 
precise language requested, and the party only excepted to that 
portion of the charge which refused to give the requested instruc- 
tions, except as charged, did not call the ..trial court’s attention to 
what was objected to, and was insutDcient to call for a review of 
the ruling. 

[Bd. Note. — For other cases, see Appeal and Error, Gent. Dig. 
M 1591, 1592, 1605-1607, 1624, 1681-1645; Dec. Dig. 274.] 

Tbial 261 — iNSTBUcnoNS — R equests. — I t is not error to refuse a 
series of requested Instructions where one of the instructions is 
erroneous. 

[Ed. Note. — For other cases, see Trial, Cent. .Dig. II 484, 660, 
671, 678, 675; Dec. Dig. 261.] 

Monopcoies 28— Actions bob Damages undxb Anti-Tbust Act— In- 
STBUcnoNs. — In an action for damages under Anti-Trust Act, I 7, 
for violations of sections 1 and 2 of the act, instructions which 
state that a defendant at the time of the organization of plaintiff 
company, and during the time plaintiff carried on its business, was 
acting in violation of the Anti-Trust Act as attempting to monopo- 
lize trade, but that the status of defendant did not make it liable 
to plaintiff, and plaintiff, to recover, must show that defendant 
used its power in the trade oppressively, at least generally^ and 
thereby obstructed the free flow of commerce, and that, if plaintiff • 
was sufficiently capitalized to carry on a struggle under normal 
conditions, it was immaterial whether it was or was not sufficiently 
capitalized to meet a competition forced on it by unlawful means^ 
were not objectionable as equivalent to charging that, after a mo- 
nopoly had obtained a foothold, competitors entered the field at 
their peril. • 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 18; 
Dec. Dig. 2a] 

[SM] ApnA£ AND Shaun 97B— Nsur Tbxai. 44 — ^Miboonddot nr 
JuBT— Findinos — ^DiacBsnoN or Coma . — ^Refusal of new trial on 
the gronnd of mlaconduct of the Jury, becauae having in their 
poeaeaslon, during their deliberation, papers not in evidence, is dis- 
cretionary, and will not be disturbed, except for abuse of discretion. 

PS£ Note. — ^For other cases, see Appeal and Error, Cent Dig. 
11 8806-8670; Dec. Dig. 078; New Trial, Cent Dig. 11 80>85, 106 ; 
Dee. Dig. 44.] 

Bi error to the District Court of the United States for the 
District of New Jersey ; John Bellstab, judge. 

Aetion the Bucteye Powder Company against Om Sir 1; 
Dl^ VoBi de Nemours Powder Company and oihears. ThOre 
Bnv a juigBMOt for defendants, and phiiatiff bthiga 
AMitami. 

also, 196 Fed. 614. 
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6f Kew York City, for plaintiff in 

WitUam H. Button^ of Kew York City, and Frank S. 
KatgerU>ao?if jr^ of Trenton, N. J., for defendants in error. 

Before Bufunotok, McPhxbson, and Woolut, Circuit 
Judges. 

McPhbbson, Circuit Judge. 

In this action at law, which is brought under section 7 of 
the Anti-Trust Act of 1890, the Buckeye Powder Company, 
an Ohio corporation, is the plaintiff, and three New Jersey 
corporations are defendants — the E. I. Du Pont de Nemours 
Powder Company, the Eastern Dynamite Company, and the 
international Smokeless Powder & Chemical Company. In 
essence the declaration charged that the plaintiff’s business 
(the manufacture of black blasting powder) had been 
greatly injured and finally destroyed by the defendants’ 
'unlawful conduct, in violation of sections 1 and 2 of the act. 
Treble damages were asked for, amounting to nearly 
$1,000,000, although this demand was much reduced at the 
end of the trial, and the dispute occupied the time of a court 
and jury during nearly all the working days between Sep- 
tember 24, 1913, and February 25 of the following year. 
The case was submitted in a comprehensive charge marked 
by great ability and painstaking care, and the jury returned 
a verdict of ** no cause of action as to all the defendants.” 
So far as the Dynamite Company and the International 
Company are concerned, this was a directed verdict, the trial 
judge holding that the evidence did not establish their par- 
ticipation in any unlawful act; but the liability of the Du 
Pont Company was submitted to the jury and was passed on 
by that tribunal. Nearly 70 errors are assigned on the pend- 
ing writ, but 20 of them are not pressed, and some that relate 
to the measure of damages are not now important. Those 
that still need attention can be conddered more satisfaetonl;if« 
by taking up the subjects to which they relate than by Idkiug 
them up seriatim. A short preliminary statement may; baf 
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desinble in order to explain some of the qnestions that tren 
presented to the court and jury. 

[1] First, the relevant datea The Buckeye Company 
was incorporated in January, 1908. It began busihees the 
following September and abandoned the field five years later, 
in September,' 1908. The Du [884] Pont Company was 
incorporated in May, 1903, succeeding a number of earlier 
enterprises. The o^er defendants are older, the Eastern 
Dynamite Company going back to 1895, and the Inter- 
national Company to some date we have not found in the 
record, but apparently several years at least before 1908. 
The defendants admitted their participation in an illegal 
trade association as late as June 30, 1904, but denied that 
such participation continued thereafter. In June, 1911, the 
three defendants, in company with 25 other corporations and 
individuals, were adjudged to have violated the Anti-Trust 
Act. United States v. Du Pont Co. (C. C. 8d Circ.) 188 Fed., 
127. But, as the Government’s object in that suit was merely 
to dissolve an unlawful combination, we need hardly say 
that, under the long-established rules of evidence that were 
in force until a few months ago the Buckeye Company (a 
stranger to that proceeding) could not avail itself in the 
present suit either of the evidence then given or of the decree. 
It is true that these rules have since been changed by section 
5 of the act of October 15, 1914 (38 Stat., 731, c. 821), which 
provides that: 

“A final Judgment or decree hereafter rendered * * * In anjr 
suit or proceeding In equity brought by or on behalf of the United 
^tes under the Anti-Trust laws to the effect that a defendant has vto- 
lated said laws shall be prima facie evidence against such defendant in 
any suit or proceeding brought by any other party against such 
defendant under said laws as to all matters respecting which said 
Judgment or decree would be an estoppel as between the parties 
mereto.” 

But as this statute had not been passed when the tritd 
took pliu», and, moreover, as the express terms of the section 
oonfihe it to future jud^ents or decrees, the Buckeye Cdm- 
pih^ Was <A>liged to offer evidence to prove the affirmative 
of ‘^e hariie^ in the present suit: (1) That the defendanfts 
had vlblsted the Anti-Trurt Act; and (2) that by sucdi vi0l|i- 
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tion bAd so iojund tlw pl»mtiff that dumgn shaold he 

award^. Voluminous evidMice on these issues in.manjr oi 
thek aapects was offeced by both parties^ and the v^dict 
has sailed numerous questions of fact in favor of the 
df^ondants. 

[2] We need not dwell upon the point that we have no 
power to determine (as we are asked to do) whether the 
verdict was in accord with the weight of the evidence, or 
to review the finding of the jury on any disputed fact. Our 
only bu^ess is to inquire whether the assignments of error 
that were properly taken disclose any material mistake in 
the trial. For this reason much of the plaintiff’s argument 
must be laid aside as irrelevant; indeed, the brief contains 
so much that is nothing more than a conscious or uncon- 
sdous attack on the verdict that we have not always found 
it ea^ to disentangle the questions of law that lie within 
our province from the questions of fact that lie outside. 

In a few words, the situation below was this: The plain- 
tiff charged, and attempted to prove, that an unlawful and 
extendve combination in several forms had existed for more 
than 30 years, the object of the evidence being to establish 
the fact that a more or less complete monopoly had been 
created of the trade in powder (especially in black blasting 
powder) and other explosives; that this attempted monop- 
oly and consequent restraint of trade had been substantially 
successful, and was maintained from January, 1903, to the 
end of 1908, the whole [886] period covered by the suit; 
that S. S. Waddell, a man with large experience in the 
trade, who had been employed by the defendants for more 
than 20 years, had undertaken to organize the plaintiff emv 
poration for the purpose of making and selling black blast- 
ing. powder; that the defendants thereupon began to inter- 
fere with his project in various unlawful ways; and that 
these attempts to injure the business continued after the 
Buckeye Company had been incorporated and after its. plAl|i| 
liAd bssu huilt near Peoria, 111.. Charges of oppEeseive;canr 
.^uet were set forth in great detail.; some of sudi ark beung 
di^te$ against the plaintiff, and pkerjiaets 

greeted a^^inst the plaintiff in conipany with iff 
ke delenidant’s rivals. As a result the Buckeye Company elk 
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Icged tfast kci oiitovprise tniered m^iuy Itom the begiBaing, 
end was Bnellgr sold out and Bbaitd<»8d at a aonoua loes. 

The defendants denied these charges, and the plaintif 
(haying the burden of proof) undertook to {uroye some of 
tiiem, but by no means all. Much conflicting eyidenee was 
taken, filling a record of several thousand pages. Ammig 
other matters the defendants contended that they had done 
nothing to bring about any abnormal conditions in the trade, 
and, if the plaintiff had suffered loss from such emidititms, 
its misfortune should not be laid at their door. On the con* 
trary, they insisted that the plaintiff’s troubles were doe to 
its own faults or blunders, such as improper organization, 
lack of cax>ital, insufiicient experience, inattention to busi- 
ness, misrepresentations to customers, inability to fill orders 
and furnishing bad powder. A great deal of the record is 
deyoted to this branch of the dispute, and many witnesses 
testified that the defendants did not interfere with the plain- 
tiff’s customers or entice them away. When they left, it, was 
because the plaintiff had not satisfied them. To refute the 
<^rge that the defendants had oppressively and illegally 
lowered prices, evidence was offered that during the period 
in question there was much independent cmnpetition, led by 
the plaintiff itself, and that this competition was the prevail- 
ing, if not the sole, factor in lowering prices. There was also 
evidence that the Du Pont Company’s hold on the trade, and 
the volume of its business, continually diminished during the 
whole period of the suit. 

[3] Two distinct defenses were therefore set up: (1) A 
denial that the Anti-Trust Act had been violated by the de- 
fendants aftm* June 80, 1904; and (2) an assertion that, even 
if such violation had taken place, the plaintiff had suffered 
jao i^inry therefrom, but had met with loss and final failure 
because its equipment had not been adequate, and its man- 
i^^emoxt had not been competent. Each defense raised nu- 
merous questions of fact, and, as the verdict in favor of the 
Dm PcHrt Company may have been founded ae well upon ope 
dcffeassas upon the o^w, die l^al tnlui^pathat turn relevant 
to> either defiuiM are opm to the phuatiff’s attach. Let na 
ttim- to auch'oi the legal questimm wethinh it neceoHtvy Ip 
notioe. 
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[4} 1. In ’our <^inion the direoticm to find » verdiet^ in 
fiiTOr the Dynamite Company and of the Intematimial 
Company was correct. Neither of these corporations manu* 
iactured or traded in black blasting powder (which was tim 
particular bu^ess the defendants were charged with re- 
straining or monopolizing), and their indirect connection 
with the alleged unlawful combination was rested almost 
wholly [886] on the fact that a majority of the stock in each 
was owned or controlled by the Du Pont Company. Obvi- 
ously, however, this fact alone did not prove their partici- 
pation in a conspiracy, and, as there was almost nothing else 
to support the allegation, we need not take further time to 
discuss it Moreover, only selected portions of the evidence 
are before us, and the district judge very properly called 
attention to this fact when he granted the exception now 
beiag considered, saying: 

“Ib my Judgment this ac^tion to be considered should have 
behind it tho entire record, but It is allowed and signed that the 
plaintiff may have the benefit of it in case I am in error In that view.” 

[6] 2. The plaintiff complains also because the trial judge 
required it to elect whether it would insist before the jury 
on a violation of section 1 of the Anti-Trust Act, or on a 
violation of section 2. Manifestly, the correctness of this 
ruling also can only be satisfactorily reviewed upon the 
whole record, and what we have just said applies to this 
assignment as wdl. 

[6, 7] Moreover, we may take note of the fact that this 
oibject had evidently been a source of contention from the 
b^jinning of the suit, as will appear from Judge Bellstab’s 
opinion in (D. C.) 196 Fed. 514, where the original dec- 
laration is printed. The question of duplicity was thus 
raised at an early stage, and as a result of that decisitm an 
amended declaration was afterwards filed. But this also 
eontained only one count, and as Judge Lanning (atting 
in the Circuit Court for the District of New Jersey) had 
ahwady decided in Bice v. Standard OU Co, (C. C.) :164 
Fed. 464, that a declaration in a simUw suit under tlm fianm 
mctiofi was bad for duplknty because it cmnbined two baiism 
of ai4inn in one count, we think the trial judge was snffi-^ 
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- dently justified in requiring the plaintiff to elect. But, in 
any event, we do not see how the ruling could have done 
harm. If the declaration did not. support alternative 
charges, and if such charges were regarded as important 
to the case, tiie ea^ remedy by amendment was at hand. 
It is not surpnsing, however, that the plaintiff did not ask 
to amend, for we cannot conceive it possible that anyone 
could doubt, at the end of this five months’ trial, that tiie 
plaintiff’s case depended for success upon the truth of the 
charge (to which practically all the evidence was directed) 
that the defendants had unlawfully attempted to monopolize 
a large part of the trade in black powder. The case was 
certainly tried on the merits, and the ruling complained of 
was harmless, even if it were formally erroneous. 

[8] 3. If we are to understand that the plaintiff is seri- 
ously insisting that the court erred in refusing leave to 
offer the decrees in evidence that were entered in the Gov- 
ernment’s suit ([C. C.] 188 Fed. 127), we shall only say 
in reply that we are not aware of any rule of evidence in 
force at the time of the trial that would have warranted 
the court in making a different decision. The parties in 
the two suits were different; the subject matter was dif- 
ferent; and the trial judge’s ruling is so fully justified by 
the well-established law then existing that no supporting 
authority need be cited. 

[9] 4. Some of the assignments are not the subject of a 
proper exception. At the close of the evidence the plaintiff 
submitted a series [887] of 27 requests for instruction, and 
the trial judge did not answer them specifically, believing 
fliat he had substantially answered them in his general in- 
structions, as of course he had a right to do. This is evident 
from what he said at the end of the charge : 

"As to the plaintiff’s requests, as I recall It, I have touched upon 
every one of these requests, and I therefore will not charge them In 
the language requested, but counsel may take an exertion, of course, 
to the fact that 1 do not qiedflcally charge In the precise language 
requested.” 

'This, of doune, invited counsel to point out which instruc- 
tions, if any, they did not regard as suffimentiiy answered m 
the general charge. Many demsitms declare that faimeeB 
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to toe colui re(]miiM this to be done; bat the plaiAtiff*i toat- 
eel) instead of specifpng errors or omi88i<His or inefficient 
MiSWWSi asked for on exception in the most general language 
possible: ** We also except to that portion of your honors 
toarge which refuses to give our instructions, except as 
toarged.” The Supreme Court has several times decided 
toat such an exception does not call the court’s attention 
properly to what is objected to, and is therefore insufficient. 
Beaver v. Taylor^ 93 U. S. 65, 28 L. Ed. 797 ; Upton V. Mc- 
La/ughlm^ 105 U. S. 616, 26 L. Ed. 1197 ; Jonet v. RaXbroai^ 
157 U. S. 682, 16 Sup. Ct. 719, 39 L. Ed. 856; TAiede v. 
Utah, 169 U. S. 521, 16 Sup. Ct. 62, 40 L. Ed. 237. 

[10] And, as the fourth request of the series is not sound, 
the action of the trial judge is also supported by MavUor v. 
Ineuranee Co., Ill U. S. 337, 4 Sup. Ct. 466, 28 L. Ed. 447, 
and Bogk v. Oaeaert, 149 U. S. 26, 13 Sup. Ct. 788, 87 L.. 
Ed. 631. 

[11] 5. The plaintiff also cmnplains of certain parts of 
toe charge as erroneous on the ground that the court’s lan- 
guage was : 

*** * * Tantamotint to saying that monopoly needs but to 
obtain a foothold, and thereafter competitors must enter the field 
at their peril. It was a virtual direction of a verdict for the de- 
fendants, because it was equivalent to saying that long-continued 
violation of ilie law may ripen into privilege and may become a 
vested right. It is a lmost dangerous doctrine that monopoly can 
gala the right to perpetuate itself by prescription ; that one who may 
vesture into the field occupied by it must do so at his peril, and, 
if he does so with knowledge of its existence, can claim no protec- 
tion from its unlawful methods.” 

It is almost needless to say that toe instructions of the 
learned judge carry no such meaning, and could have had no 
such effect. After a preliminary statement outlining 1^ 
previous history of the powder trade, he told toe jury dis- 
toictlythat: 

”The deSendant (the Du Pont Powder Company) therefore, St me 
thne of me organisation of the plalnUfil company, • • • amd dur^ 
Ing the entire time the plaintiff carried on its business, WM OcHOff 
in ylpifition of the Antl-Xmst Act aa .atteiiwting to moaopoUmtoe 
trade in powder, which subjected it to he dissolved as such Iqr direet 
iitadc (HI ^part of the United States (Spvwnment” 
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• He added, however, the qualification that was called for hj 
the ttatuxe of the case on trial : 

** The fhct that the status of the defendant, was such, however, that 
under a direct attack by the Qovernment, it would be dissolved as aa 
unlawful combination in restraint of trade and an attempt to monopo- 
lize, would not alone make it liable in an action for damages. Such 
a suit can be maintained only for injuries sustained by reason of such 
attempted monopolization, so that, in a suit for damages, the defend- 
ant is entitled to more defenses than would [888] be available in a 
suit brought by the Government for dissolution, and the plaintiff in 
such a suit has more to prove than is necessary to obtain a decroe in 
the Government suit It becomes important, therefore, to inquire into 
the rtiationship which the defendant bore to the powder trade gen- 
erally at the time when the plaintiff asserts its promoter first de- 
clared his intent to engage in the powder business, and its subsequent 
relationship toward such trade generally, and to the plaintiff in par- 
ticular, during the years 1903 to 1906, within which period the plain- 
tiff claims it was being injured by reason of the acts of the defendant, 
and which it alleges were unlawful and within the operation of the 
Anti-Trust Act, as attempts to monopolize the powder trade." 

He then summarized the foregoing paragraph, repealing 
that the mere fact that the defendant owed much of its 
growth and power in the trade to unlawful acts in the past, 
and that it continued to enjoy the fruits of some of such un- 
lawful acts, did not make it liable in damages. Then follows 
immediately one of the passages attacked in the words al- 
ready quoted from the plaintiff’s brief: 

** This suit is unique in many respects. The plaintiff, as a corpo- 
ration and as a competitor in the powder business, Is dae to the 
efforts of B. S. Waddell, its chief witness in the suit He organized 
U riiortly after he separated himself from his employment with the 
defendant, with which and its predecessors he had been Identified 
for about 20 years. His services, while in the employment of the 
Da Pout interests, brought him in touch with their business policies 
and operations in the vending of powder. He knew of the existence 
of the trade associations, and of such of the restraints and limitations 
pot upon its members as related to the apportionment of the trade 
and the fixing of prieca. The comparative size of the defendant’s 
output in relation to other powder manufacturers, and 
tta Initnenes as a factor in the trade generally, were known to him 
wJMU.he se v ered his oonaectlon, and when he oonoelved and began to 
enmr not his purpose of entering into such powder Md as a cdlii- 
pethair. The pisintifl does not occupy the same position as a oosoi* 
pitte In period tiiat this Influenee was heUtt 
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developed,; and who may have been, during the course of such develop- 
ment as well as after it had reached the height of its power, injei^ 
in its business or property by reason thereof, but is here as one 
entering the competitive field when such growth and influence have 
been established. To it (the plaintiff) this influence and power of 
the defendant when it (the plaintiff) was launched into the powder 
field is not in itself actionable, even though that status is due in part 
to methods which are prohibited by the Anti-Trust Act, and, before the 
plaintiff can recover, it must establish that the defendant used its 
power in the trade oppressively, not necessarily against the plaintiff 
alone, but at least in the conduct of its business generally; that is, 
that it used such methods as, backed by its influential position, tended 
to the suppression of open competition and to obstruct the free flow 
of commerce (the trade conditions sought to be secured and protected 
by the prohibition of the Anti-Trust Act), and that it (the plaintiff) 
was injured by reason thereof.” 

We confess our inability to see anything objectionable in 
this language. It states nothing but indisputable facts, 
and does not take on a harmful character, even when it is 
bracketed with the second passage complained of. This is 
taken out of its place in another portion of the charge, where 
the learned judge was dealing with a wholly different sub- 
ject, namely, with the question whether the plaintiff had 
been properly equipped and capitalized ; this matter having 
a direct bearing on the defendants’ allegation that the Buck- 
eye enterprise was organized merely to be sold out, and was 
not intended to be a bona fide factory at all : 

** Mr. Waddell, as already stated, was well advised, when he pro- 
moted the plaintiff company, of the defendant's business capacity 
and policies. He [8S9] had been its agent for a long period, during 
which several severe competitive struggles took place, and he knew 
the outcome thereof, and which was, generally speaking, the taking 
over in one form or another of such newcomers, and at least in one 
instance (that of the Indiana) at a considerable profit to the own^ 
ers of that company. Of course, Mr. Waddell, or the company which 
he formed, had a right to go into business, and the motive for enter- 
ing into such business is of little momenti so far as their rights were 
concerned; but, if he was actuated by the belief that his company 
would meet with a like experience after some competitive strugglee^ 
it may have a bearing upon the question whether the plslatiff 
auiflciently capitalised to engage in the struggle for the 
llJyeady occupied Of course, if you find that it was - suiBcieiitly 
ciWfItaliaed, or that it had suflicimit flnancial badclng to weatlw a 
ptritggle carried on under normal or lawful =mmpetitive <^h(tttioi^ 
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tb«t to a raffident answCT, and It would make no diflereaoe whether 
It was or was not snffldently capltaitoed to meet a competition forced 
upon it by unlawful means.” 

Certainly, as we think, no sound criticism can be made of 
these passages, either taken singly or placed mde by side, 
and we shall make no further comment upon them. 

6. With one exception, we do not think it necessary to take 
up separately any other subject embraced in the assign- 
ments of error. They have all been examined and consid- 
ered, and in our opinion none of the rulings and instructions 
complained of could have been materially harmful, even if 
a minute scrutiny might disclose an occasional lapse from 
an ideal standard. No record could come unscathed through 
such an ordeal after a five months’ trial, and it is greatly to 
the credit of the district judge that so little of importance is 
now urged for reversal. Many of the assignments seem to 
be of very slight importance, indeed, and may be passed 
without discussion. 

[12] 7. The only subject that may need a few words of 
separate consideration is the refusal to grant a new trial. 
The principal ground of complaint pressed upon us is the 
fact that, while the jury were deliberating on their verdict, 
they had in their possession two papers, whose contents are 
said to have been of such a nature as to influence them im- 
properly. This matter, however, has already been heard and 
decided by the district court, and we find nothing in the rec- 
ord to make the present situation exceptional. The facts are 
these: After the verdict was rendered a motion for a new 
trial was made and entertained. It assigned the usual gen- 
eral and formal reasons (that the verdict was against the 
law and against the weight of the evidence, and that the 
charge was erroneous both in what it said and in what it 
failed to say), and then added a special reason to the effect 
that the ‘juiy had had before it certain letters and other 
papers that were not in evidence.. Manifestly this reason 
-required t^e taking of testimony, and accordingly a number 
of witn^ses were examined. On April 10 the motion was 
fully ai^ed before the court, and was refused after what 
1 was evidently a (biorough considwation. The rule in the 
8682 $*— 
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Federal courts being well settled that such a refusal is a mut- 
ter of discretion that will not be reviewed, except for abuee, 
we shall only &dd that we have read and considered ev^- 
(bing contained in the record on this subject and can see no 
sufficient ground for interfering with what was done by the 
court below. Indeed, we incline to think that the subject 
may perhaps have been brought before us under a misap- 
prehension, for it was argued as if the district judge had re- 
fused to [890] hear and entertain the motion at all, except 
upon the special reason referred to above, although (as we 
tmderstand the record) the facts do not support such a posi- 
tion. On the contrary, the motion was made, and was 
promptly entertained, the court made an order for the tak- 
ing of testimony, witnesses were examined, argument was 
heard, and on April 10 the whole subject was disposed of by 
an order discharging the rule that had been granted and 
refusing the motion. We see nothing reviewable in such a 
proceeding. 

On the whole case we are of opinion that the plaintiff had 
a fair and patient trial, and that whatever complaint he may 
have should.be directed to the verdict rather than the action 
of the court. 

The judgment is affirmed. 


LOCKER ET AL. v. AMERICAN TOBACCO CO. 
ET AL.« 

(District Oourt, S. D. New York. January 22, 1012.) 

[194 Fed. Bep., 282.] 

PucADiRO (I 820) — Bnx or PABneuLABS. — ^Where, In an action tor 
damages for Injuries sustained by an alleged unlawful comblnattbn 
In restraint of trade, the complaint alleged a combination, WlUeh 
was net against plaintiffs spedfloally, the proof of which inll|^<be 
founded on Inferences to be drawn from the conns, of bnsl^fus, 
and two of the defendants had ahready been held tp have IWfilri- 

i <«Fov;htter opinions (197 Fed. 486) see pod, page (aBO'VM. 

978) see post, page 614; (218 Fed. 447)t;aee pod.,Pa<h WA 
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peted fn the illegal .combination In a inooeeding brou^t by Oie 
irnlM' Statee <« behalf of the public, and the othmr had Imowledge 
of ito own rdatlon to the defmidanta and wherein it participated 
In any combination,, d^endanta were nojl entitled to a bill of par- 
ticulars, alleging apedflc details of the combination and Its effect 
on plaintllb.* 

[Ed. Notb.— IV n other cases, see Pleading, Cent. Dig. i 972 ; Dec. 
Dig. S 320.] 

PusAoino (S 317) — ^Bnx or PAiincui;,ABs — S pkciai. Irjtibt. — ^W here, 
In an action to recover damages for injuries due to an alleged 
.unlawful combination in restraint of trade, the damages claimed 
were very large, and were in the nature of special damages, de- 
fendants were entitled to a bill of particulars with reference 
thereto. 

[Ed. Note. — ^P or other cases, sec Pleading, Dec. Dig. I 317.] 

At Law. Action by John A. Locker and another, trading 
as E. Locker & Co., against the American Tobacco Company, 
the Metropolitan Tobacco Company, and others. On appli- 
cation for bill of particulars. Granted in part. 

Charles Dushkind for plaintiffs. 

NieoU, Anable., Lindsay dt Fuller for defendants Ameri- 
can Tobacco Co. and others. 

Goldsmith, Cohen, Cole ds Weiss for defendant Metro- 
politan Tobacco Co. 

Wabd, Circuit Judge. 

The court, when asked to order a bill of particulars, has 
to steer between two evils, namely, unreasonably restricting 
the plaintiff’s case or exposing the defendant to surprise at 
thetrisl. 

[1] The combination alleged in the complaint is not one 
.against, the, plaintiff specifically, in which case greater par- 
' tioolarity might be required, W against the public gener- 
• ally* The proof of it may be founded on infermees to be - 
drawii ftom the course of business, and the plaintiffs -may 

*tlylU^ cogyrighted^ 1912, tV West Publldilng Ooaqmay. 
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be unable to state specific details. The other defendants, 
the American Tobacco Company, the American Snuff Com- 
pany, and Blackwell’s Durham Tobacco Company, have al- 
ready been held to have participated in an illegal combina- 
tion in a proceeding brought by the United States on be- 
half of the public. The defendant the Metropolitan To- 
bacco Company, which asks for the bill of particulars, of 
course has knowledge of its own relation to its co-defend- 
ants, and whether it had participated in any combination, 
especially in relation to the charges in articles 32 to 40 of 
the complaint, in which it is specifically named. Its co- 
defendants may be [233] relied on to meet other charges 
in the complaint of which it has no direct knowledge. 

[2] In view of all the circumstances, I think the pleading 
sufficiently apprises the Metropolitan Tobacco Company of 
what it will have to meet at the trial; but the damages 
claimed being very large, and being in the nature of special 
damages, I think the defendants are entitled to a bill of 
particulars showing the amount and kind of damage the 
plaintiffs have suffered since the year 1905, and how the 
same resulted from the conspiracy alleged in the complaint. 

To that extent the motion is granted. 


LOCKER ET AL. v. AMERICAN TOBACCO CO. 
ET AL.« 

(District Court, S. D. New Vork. July 18, 1912.) 


[197 Fed. Rep., 495.] 

MonopoLnts (1 28) — Fetosal Anti-Tbust Act— Vioi.ation— Tbubu 
Dahaozs — bright or Action. — ^To give a prWate right of action 
under Anti-Trust Act, July 2, 1890, c. 647, I 7, 26 Stat, 210 (U. S. 
Comp. St. 1901, p. 3202), for tr^Ie damages for Injury done to 
plalntUTs business through a comblnation by defendants In restraint 
of trade, the cause of action mnst be complete when salt Is brought ; 
the Government alone having power to check future eontomidated 
unlawful acts, and hence, in an actl<m against several defjmdiwits, 

• Fnr prior opinion (184 Fed., 232) see ante, page 610. For latnr 
opinh^ (200 Fed, 078), see post, page 614; (218 Fed., 474), see poet, 
page 618. 




LOOKra AHBBIOAK XOBAOOQ 00. 018 

Opinion of tbe CSoort. 

ptaintiit Ui not ontiOod to bring in as defendants corporations wbicb 

were organised after tbe action was brought* 

[Bd. Note.— For other cases, see Mraopolies, Gent Dig., I 18; 

Dec. Dig., i 28.1 

Action by John A. Locker and another against the A<aeri- 
can Tobacco Company and others. On motion for leave to 
amend summons by inserting the names of the Lig gett & 
Myers Tobacco Company and the P. Lorillard Company as 
cO'defendants and to amend the complaint by inserting vari- 
ous aUegatitms as to acts done by them. Motion overruled. 

See, also, 194 Fed., 232. 

[496] Lacohse, Circuit Judge. 

This is an action against the four named defendants to 
recover treble damages for injury alleged to have been done 
to plaintiff’s business by reason of said defendants having 
entered into a combination in restraint of trade and car- 
ried on such combination in such a way that plaintiff’s busi- 
ness sustained the injury complained of. The action is 
brought under the seventh section of the Federal Anti-Trust 
Act July 2, 1890. Its gravamen is tortious action, and it 
is elementary that the cause of action must be complete 
when suit is brought. Until the wrong is done and the 
injury suffered, there is*no cause of action under this sec- 
tion. Threatened wrong and apprehended loss are not 
within its provisions. To the Federal Government alone 
does the Anti-Trust Act confide the power to check future 
c<mtemplated unlawful acts by injunction. The relief ac- 
corded to the individual is an action at law for treble dam- 
ages when he can show that the act has been violated, and 
that such violation has injured him in his business or prop- 
erty. He cannot maintain such an action, if his complaint 
fails to show that at or prior to the time when the action 
is begun defendant had done any act in violation of the 
statute. This analysis of the seventh section sufficiently an- 
swers tiie present application. The action was begun June. 
10, 1910. The two corporations -which plaintiff now asks 
to include as defendants were not incorporated until No- 
v«nber, 1911. Since they were not in existence on and prior 

‘ .■!!. ""I 

•grllabuS'OapjrrliMed, 1012, bg West PobliriUng Ooinpaag<-' « 
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to JuM lOj IdlOj it is impossible that thi^ could by tliat 
time have dona any act in violation of the statute. If sub^ 
sequent to their creation they have violated- the rtatute, 
and by reascm of such violation plaintiff has been injured in 
his business or property, he may have a good cause of action 
against them for such tortious act, but that is a new and 
independent tort and a separate cause of action from the 
one declared on here. 

The motion is denied. 


LOCKER ET AL. AMERICAN TOBACCO CO; 
ET AL.« 

(District Court, S. D. New York. November 29, 1912.) 

[200 Fed Bep., 973.] 

Atpeat. and Fbbob (I 1039) — Habmlkss Ebbob — ^Bitx or Pabtic- 
VLABs. — ^Under Code Civ. Proc. N. Y. I 531, which authorizes courts 
to require bills of particulars and to preclude a party falling to 
comply with Buch an order from introducing evidence of the matters 
to which the order relates, the famishing of a bUl of particulars is 
la itself a limitation of claim to the particulars stated, and while it 
ia not necessary to express the limitation in the order, such a pro- 
visi<m is not prejudicial.* 

[Ed. Note. — ^For other cases, see Appeal and Error, Cent. Dig. 
ifi 4075-4088; Dec. Dig. I 1039.] 

Pleading (f 317) — ^Bill of Pabticttlabs. — ^In an action to recover 
special damages in a very large sum, alleged to have been caused 
by an illegal combination by defendants in restraint of trader a 
defendant is entitled to a bill of particulars, stating in what such 
damages consist, and in what way they were caused to plaintiff by 
the alleged conspiracy. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. II 954»0d2 ; 
Dec. Dig. I 317.] 

At law. Action by John A. Locker and Elma Lodker, 
[grading as R. Locker & Co., against tlie American 
C^pany, the American Snuff ^ Company, the Blac^^’s 

«tor i^r opinions (194 Fed.; 2B2>, see Ofife; page eiO; (ISt^v^ 
4S5>f see lilie, page 612. For later cplnlm^ Fed., 447) ; seeiji^^, 
page 6i8b 

*8yiliMw eWTritiiM, ltU.<br 
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Oplnloii at ftm OoQrt 

Dtirluatt Tbbftcc^ Company} and the Metinpolitan- Tobabea 
Conlpanty. On motion to resettle order requiring bill of 
partic^ars. Overruled. 

, See^ alsO} 197 Fed., 49S. 

[974] Jacob C. Brandy of New York City, for plaintifFs, 

Chas. SI. Sheafe^ of New York City, for defendants. 

Wabd, Circuit Judge. 

This is a motion by the plaintiffs to resettle an order re- 
quiring them to furnish a bill of particulars to the Metro- 
pcditan Tobacco Company, one of the defendants. January 
27, 1912, the court entered the following order: 

** Ordered, that within ten (10) days after the service of a copy 
of this order upon the plaintiffs, or plaintiffs attorney, the plaintiffs 
serve upon the attorneys for the defendant Metropolitan Tobacco 
Company, at their office, a verified bill of particulars showing the 
amount and kind of damage the plaintiffs have suffered since the 
year 1005, and how the same resulted from the conspiracy alleged 
in the complaint*' 

March 11 the plaintiffs furnished a bill claiming $25,000 
for loss of good will, sums aggregating over $76,000 for loss 
of profits in the years from 1905 to 1911, inclusive, enhanced 
prices paid for goods during the same years, aggregating 
over $34,000, and additional expenses incurred during the 
same period, aggregating over $20,000, together with a state- 
ment as to the way in which these losses were connected 
with the conspiracy complained of. 

March 18 the court ordered a further bill of particulars 
as follows ; 

“ Ordered, that the plaintiffs be, and they hereby are, precluded 
from lutrodticing at the trial of this action any evidence concerning 
their damages, sustained since 1905, other than the items set forth 
in the farther bill of particulars, heretofore furnished and dated 
March 11, 1912, and that In proving such damages they be precluded 
from computing the same by any other method than the one set 
for^ in said further bill of particulars ; and it is 

**^Furtliei^ ordered, that the plaintifle be, and>they hereby are, dk 
recited to^s attorneys for the defendant Metropolitan 

Tobaeeo Oompanyf within ten (10) days after service of a copy of 
this ordcar, with notice of entry thereof , a second further VOTliSed bUl 
of particnlars, itemisi^ and particularizing the additioidiit ezb^sbl 
"ly pihintW for eadi ofthe fbllowliik pn rp bte fc^ 



m 


m wmssLiOj m voL ^ 

Opinion of the Conrt 

nam^: In employing (1) extra salesmen; (2) extra tayerar (9) 
extra drivers; (4) extra horses; (6) extra wagons; and (6) In 
granting extra Inducements, presents, premiums, and gratuities.** 

The plaintiffs apply to resettle this order, by striking out 
the first paragraph, which it will be noted incorporates the 
similar provision contained in the order of January 27. 

It is said that the foregoing order may be understood by 
the trial judge to prevent the plaintiffs from proving dam- 
ages sustained before 1905. It does not, because the defend- 
ant Metropolitan Tobacco Company asked only for particu- 
lars of damage occurring after that date, apparently because 
it thought earlier damages would be barred by the statute 
of limitations. 

It is also said that the order may preclude the plaintiffs 
from offering evidence of damages sustained between the 
beginning of the suit and the trial. Assuming that they have 
sustained damages which could be proved down to the time 
of trial, in accordance with the case of Park <& Sons Co. v. 
Hubbard^ 198 N. Y. 136, 91 N. E. 261, it will be their own 
fault if they are not allowed to do so, because in their bill 
of particulars they only alleged damages sustained down to 
[•761 and including 1911, without claiming prospective 
damages after that date. 

[1] The plaintiffs quite truly say that the provision con- 
tained in section 531 of the Code of Civil Procedure as to 
preclusion applies only where, a bill of particulars having 
been ordered, none at all has been furnished; also that the 
proper practice is, not to include the provision as to preclu- 
sion in the order granting the bill of particulars, but to re- 
quire a separate independent order to that effect if no bill 
is furnished. This gives the party in default a locus pceni- 
tentiae. Reader v. Hoggin^ 114 App. Div. 112, 99 N. Y. 
Supp. 681; Foster v. CwRa, 121 App. Div. 689, 106 N. Y. 
Supp. 388; Hem v. Ilotulttras Syndicate, 138 App. Div. 786, 
123 N. Y. Supp. 431. But the furnishing of a bill of particu- 
lars is in itadf a limitation of claim to the particulars stated 
in the bilL There is no need to express the limitati<m in the 
qicdcor, although I think it is often done. All tlmt can be 
8^4 is. that such a provision is superfluous. Bovmm 

Duer (K. Y.) 691; dgchrans Co, v. HowtEk,'^ 
J9bin, 610, 80 N. Y. Supp. 1029. 
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Opinion of the Cionrt 

' [2] Tho final objecticm, «od the really important one, is 
that the order ehould not have required the plaintiffs to 
state how their alleged damages were caused by the con- 
spiracy complained of, and should not have restricted tiiem 
to proof in a<^rdance with the particulars so fumidied. 
This latter restriction, as pointed out above, was unneces- 
sary; for, if the plaintiffs were properly required to state 
how the damages they claimed were connected with the con- 
spiracy, the bill of particulars itself, without more, would 
have restricted their proof at the trial to the method of con- 
nection stated in it. 

Bills of particulars have grown from very small and 
technical beginnings into most important instruments of 
justice. Originally they were confined to accounts, then ex- 
tended to contracts generally, and finally to torts. Section 
531 of the Code of Civil Procedure authorizes courts to 
grant them “ in any case.” While they are not intended to 
advise a party of his adversary’s evidence or theory, they 
will be required, even if that is the effect, in cases where 
justice necessitates it. For instance, in actions for damages 
caused by the negligence of servants, the plaintiff is con- 
stantly required to name the servant alleged to have been 
negligent, and to state the particulars in which he was 
negligent. Likewise, where the master’s works, ways, or 
machinery are complained of as defective, the plaintiff will 
be required to state the defects and the way in which they 
caused his injuries. One of the main purposes is to prevent 
surprise, and to advise the party of what he is to meet at 
the trial. Dwyer v. Slattery, 118 App. Div. 316, 103 N. Y. 
Supp.- 488; Bjork v. Poet, 125 App. Div. 813, 110 N. Y. 
Supp. 206. Very interesting cases, more applicable to the 
one now under consideration, are Skaw v Stone, 124 App. 
Div. 624, 109 N. Y. Supp. 146; Meeeer v. Aaron, 101 App. 
Div. 169, 91 N. Y. Supp. 921; Mayor v. Marrener, 49 How. 
Prac. (N. Y.) 86; Leigh v. Atwater, 2 Abb. N. 0. (N. Y.) 
419. 

, <daim in this case is unusual. It is for damages in a 
very large sum, which, if proved, will be trebled. The 
damages #daimed are not .general, such as are necessarily to 
be expected, but special. There is no necessary connection 



between tfalTrplftiiitiirs lose of good will,' of [WOf psdttte, 
and'Of trade, and inore^ of ^ exp^isee, and the eoafl^ii!i(i^ 
complained bf. Such results mi^ hare been due to a mnl'^ 
titude of Mother causes* It is fair that the defendant shotild 
be advised in what way the conspiracy complained of re- 
sulted in these large losses, so that it will be able to meet 
the claim at the trial. 

The motion is denied. 


LOCKER ET AL. v. AMERICAN TOBACCO CO. ET 

AL.« 

(Oircuit Cburt of Appeals, Second Circuit. November 10, 1014.) 

[218 Fed. Rep., 447.] 

MoNOPOLns (i 28) — Shebican Anti-Tbust Act— Damages.— Proof 
that defendants have violated the Sherman Anti-Trust Act July 2, 
1890, c. 647, 26 Stat. 209 (Comp. St. 1918, H 8820-8830), wUl not 
establish a cause of action for damages to plaintiffs’ business, re- 
coverable under section 7 (8829), unless it is proved that the de- 
fendants’ acts have injured plaintiffs and caused them damages 
recoverable at law.^ 

[Ed. Note.— For other cases, see Monopolies, Cent. Dig. I 18 ; Dec. 
Dig. I 28.] 

Monopolies (I 17) — Shebman Anti-Tbust Law — iNJUBnES-MSoHBMB 
OP Business — Refusal to Sell Jobbebs. — ^Where certain tobacco 
manufacturers had ^rmed a combination in restraint of trade in 
violation of the Sherman Anti-Trust Act, and had appointed the 
M. (Company their sole Jobbing agent in Greater New York, on con- 
dition that it should not sell at more than list prices, receiving a 
discount on the goods sold, a determination on its part that it would 
not sell to other Jobbers in its territory, but only to retailers, be- 
cause its former practice of selling to Jobbers resulted in insnlB^ 
cient service by its [448] salesmen to retailers, such det 0 rmiiiatioki 
was not Illegal, and did not constitute a violation of the act, fqe 
which a Jobber, whose orders were declined, could recover trrtiile 
damages under section 7. 

[Bd. Note.--FOT other cases, see Mcmopolles, Cent Dig. 1 13| lledf 
Pig; 1 17.1 

«^ j^r prior opinions (194 Fed. see ante, page iBlO; 

406) see wnU, page 612 ; (200 Fed.' OTSV see mice, page 61tr 
t SyllabM oop^ 1916, br West PMish^ <3ompnay« 
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la to t^e Distoiet' Court: of the United States for the 

SoutlMm District of New York. 

On writ of error to the District Court for the Soutiiem 
District of New York to review a judgment in favor of the 
defendants^ The complaint was dismissed, as to the de- 
fendants Blackwell’s Durham Tobacco Company and the 
American Snuff Company and a verdict was directed in 
favor of the American Tobacco Company and the Metro- 
politan Tobacco Company. An action similar to this was 
brought in the State courts and the complaint was dismissed. 
The dianissal was sustained by the New York Court of 
Appeals. 196 N. Y. 565, 88 N; E. 289. 

See, also, 200 Fed., 978. 

Charlet DushMnd, of New York City, Chaiiet C. Daniels, 
and John S. Wise, of New York City, W plaintiffs in error. 

Ddancey NicoU, Jwdvs Parker, and Thomas 8. Fatter, 
all of New York City, for defendants in error The Ameri- 
can Tobacco Co., American Snuff Co., and Blackwell’s Dur- 
ham Tobacco Co.- 

Wittiam N. Cohen, Arthur J. Cohen, and WiCliam S. 
Weiss, all of New York City, for defendant in error Metro- 
politan Tobacco Co. 

Before Lacombe, Coxe, and Ward, Circuit Judges. 

Coxs, Circuit Judge. 

The suit is brought under section 7 of the Anti-Trust Actj 
which is as follows: 

" Sko. 7. Any person who shall be injured in his business or prop- 
erty by any other person or corporation by reason of anything for- 
btddwi or declared to be unlawful by this act may sue therefor in 
any drenit court of the United States in the district in wlfldi the 
defsndsBt resides or is found, without respect to the amount in 
controversy, and shall recover threefold the damages by him sus- 
tained, and the costs of the suit, including a reasonable attorney’s 
fee." 

[1| Ik matters not that certain of the defendants have vio- 
UtiMl t^ pvorisiimB of the Sherman Act unless it be proved- 
tittA , snob have injured the plaintiffs and caused them . 

dapu^pii whi^ qm Ito recovered in an action at law. 
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{2} The plaintiffs were doing business in Brookljn ae 
jobbers in tobacco and its products and were not engaged 
in manufacturing. The American Tobacco Company is a 
manufacturer of cigarettes, plug and smoking tobacco. The 
defendant American Snuff Company is a manufacturer of 
snuff. The Blackwell’s Durham Company is a manufac- 
turer of smoking tobacco. The Metropolitan Tobacco Com- 
pany was engaged in substantially the same business as the 
plaintiffs, viz, not as a manufacturer, but as a jobber of 
tobacco and its products, which it purchased from the manu- 
facturer and sold to retailers in New York and Brookl 3 m. 

[449] It is not now contended by the defendants that the 
American Tobacco Company, American Snuff Company, 
and Blackwell’s Durham Tobacco Company were not a com- 
bination forbidden by the Sherman Law during the time 
covered by this action. The agreement between the Ameri- 
can Tobacco Company and the Metropolitan Company was, 
it seems to us, a legitimate one, viz, to make the Metropoli- 
tan Company its sole agent in greater New York, on condi- 
tion that it should not sell the American Company’s prod- 
uct at more than the list prices. The Metropolitan Company 
was to receive a discount of five per cent on goods so sold. 
The agreement was not reduced to writing. The plaintiffs 
entered business in 1903 after the foregoing arrangement had 
been in existence for about five years. In June, 1904, the 
Metropolitan Com]>any concluded that it would not sell to 
local jobbers but would sell direct to the retail trade in 
Brooklyn. The reasons for this change in policy are fully 
set out in the testimony and seem to be fair and reasonable. 
If the manufacturing defendants had concluded to sell their 
products solely through instrumentalities of their own and 
Lkd organized in their factories a selling department through 
which they supplied their products to all who desired to 
purchase them, it will hardly be contended that such ac- 
tion was even within the mischief of the Sherman law. 
9ow, then, does an act which the defendants might Ifiw- 
fkiy do themselves become unlawful when done by anbthbie 
to’ arhom they sell or consign their goods? There can be m> 
pretense that the Metropolitan Company has received iatty 
unlawful preference or dandertme favors from the menu- 
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Opinton of the Court 

faeturers. The prices at which they sell to the Metropolitan 
' Company are their own list prices and there is nothing to 
show that the manufacturers received an exorbitant profit 
by this ai^ngement. The Metropolitan Company may sell 
for less than the list price but it can not sell for a higher price. 
It is not prohibited from buying or selling the products of 
other manufacturers at any price which it may induce the 
manufacturer to take or the purchaser to give. We are un- 
able to discover anything illegal or unfair in the Metropoli- 
tan Company’s method of conducting business. It is not 
the sole agent of the other defendants but deals with the 
produce of many manufacturers, in no way connected with 
the manufacturing defendants, who are apparently entirely 
satisfied with the Metropolitan’s methods and Raiment. 
The reasons for the adoption of these methods are well stated 
by Mr. Bendheim, the president of the Metropolitan Com- 
pany, as follows: 

“Q. Mr. Bendheim, will you now state to the court and Jury the 
condition that existed in Brooklyn that led you to refuse to sell the 
Jobbers in that territory during that period ; that is, in May, 19041 — 
A. We were losing our hold on the retail trade, which we considered 
against our Interest in a great many ways. Our salesmen preferred 
to sell Jobbers, because it is easier to sell a bill of $100 than 40 or 
60 cents of assorted goods. They drifted gradually into the habit of 
selling the wholesalers more than retailers. We had promised and 
agreed to call on retailers once a week, and they were not being called 
on. Systematically it weakened our power to introduce the goods. 
Our goods were used to help along other goods, outside goods, and 
those were the main conditions.” 

Under the method complained of, the sequence, is producer, 
jobber, retailer, consumer. This seems the usual, natural, 
and fair way of [460] getting the goods from the manufac- 
turer to the consumer. We can think of no reason based on 
the common law or the Sherman Law which required the 
introduction of a second jobber or wholesaler between the 
producer and the consumer. In short, we are convinced that 
what was done by these defendants was not prohibited by 
law, but was a reasonable, common-sense trade arrangement 
dictated by the exigencies of the situation. We see nothing 
forbiddeh by tiie Sherman Act in a manufacturer consign- 
kig or selling his product to a jobber for a particular tnrri- 
tory and placing certain restrictions upon the prices at 
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whidivtiiB^igoods ftre to Ibe sold. Bfuiy -of too l«cgO'iniUs 
li«re a'toctor in New Toric to whom toeir; products srs tons 
’Ofmagned. He can sell to A or B, or both,.as he sees Si- and 
toe consignor is not concerned with the tran8acto)n so long 
as he gets his price and the terms of the conmgnment are not 
violated. The same is true of the jobber; he is at liberty to 
sell to one retailer or twenty retailers as he sees fit. 

We are unable to discover anything illegal in a manu&c- 
turer of tobacco disposing of his goods to a jobber to sell to 
retailers, or, if he deems it advisable, to change his policy 
and sell direct to the retailer himself. Why may he not do 
sot One who desires to become a jobber has no right to com- 
plain because the manufacturer chooses another to do this 
work, unless the manufacturer owes some duty to consign his 
product or a part thereof to him. The laws of trade are 
not wholly altruistic, they may often; be hard and selfito, but 
it is no part of the duty of courts to attempt to enforce the 
precepts of the decalogue. In the struggles engendered by 
fierce competition, losses must occur and injustice may be 
done, but this is frequently inevitable and can not be pre- 
vented so long as the parties keep within the law. 

As we have thus disposed of the case upon the prindpal 
. question, it is unnecessary to discuss the subsidiary questions 
involved. We think it proper to say, however, tW we find 
no satisfactory proof of damages; the matter seems to be 
left to speculatiop and conjecture. 

The judgment is affirmed with costs. 


STANDARD SANITARY MANUFACTURING COM- 
PANT o. UNITED STATES OF AMERICA.- 

AFEBAL FBOH TB2 DISTRICT COintT OF THE UNITED STATES ipR 
THE DISTRICT OF MAR1XAND. 

No. S54. Aisned October 15, 16, 17, 1912. — Decided NoTember :1A 4912. 
(226 U. S., 2a] 

A trade agreemeat ooder wtiloh loainrfactarem, who frterr.toiirato 
: ware 'iBdependeiit and oonwettUve, ooMd^toed and aohlacilati J^- 
; Vaidyadta certain: ralea aQd regalatloiid amoDc otbtoi 

'ViPtw Dptnloii of the Oircdlt' Ooartr(iBlt]Ped4 ’tT2]v aae Saie 
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SyUabuci. 

,.|ui4> filto ol thelr pro^ttct and quantity, Tendeaa and prioa, Aeld 
Jin Jttiis. caae to be illegal nnder the Sherman Ant^Truat Act of 

July 2, 1880. Mon$iHme v. Lmry, 183 U. S., 38.« 

A trade a^remnent Involving the right of all parties thereto to use a 
certain, patent, which transcends what Is necessary to protect the 
. ] use of the patent or the; monopoly thereof as conferred by law 

and controls the output and price of goods manufactured by all 
those using the patent, Is illegal under the Anti-Trust Act of 1880. 
Bement v. National Harrow Co., 186 U. S. 70, and Henry v. A. B, 
Dick Co., 224 U. S. 1, distinguished. 

While rights conferred by patents are definite and extensive, they do 
not give, a universal license against positive prohibitions any more 
than any other rights do. 

The Sherman Anti-Trust Act is a limitation of rights which may be 
pushed to evil consequences and should therefore be restrained. 
The character of the Sherman Act is sufficiently comprehensive and 
thorough to prevent evasions of its policy by disguise or subterfuge. 
The Sherman Act is its own measure of right and wrong ; courts can- 
not declare an agreement which is against its policy legal because 
of the good intentions of the parties making it. 

A party to an agreement in restraint of trade is none the less a party 
to the illegal combination created thereby, because it is not object 
to all the restrictions imposed upon all the other parties thereto. 

A corporation having a manufactory in one State and warehouses in 
several other States held to be engaged in interstate commerce 
under the circumstances of this case. 

Qwere, whether one of the individual defendants in an equity case 
brought by the Government to dissolve an illegal combination under 
the Sherman Act, called as a witness by one of the other defendants 
in the same suit, obtains Immunity from criminal prosecution as to 
the matters testified to. 

There is no rule that civil suits brought under the Sherman Act to 
dissolve the combination must await the trial of criminal actions 
against the same defendants, and whether the trial of the civil 
action shall be delayed because some of the defendants refuse to 
testify as witnesses for other defendants is a matter in the discretion 
of the trial court, and in the absence of abuse not reviewable. 
m Fed. 172, affirmed. 

(57 Jm Bd. 107.»] 

f lioNOFOLT-^MANur ACTUBEKs AND DxAUBBS — ^PATENTED Deviob. — ^Agree- 
ments- embracing 85 per cent of the manufacturers of, and 00 per 

; a Syllalrag And statements at arguments, copyrighted >1812,. 1918, hy 
Baaks Idiw Publishing Company. 

foUowIn^^ in brackets comprise the ayliebns of 
the case as reported in volume 57, page 187,. Lawyers' Bdition, : Sn- 
pppm^Oopit I jSyUiAaa oopyzMIiM, 181 %A 81 % by 

ym* OO'OperaUve PobilBhing 
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cent of the Jobbers in, enameled ironware, which, In addition to a 
provision against the marketing of ** seconds,” intended to carry 
out the ostensible object of the agreements, also provide for les^- 
lating prices through the Instrumentality of a price and schedule 
committee, fix preferential discounts, confining them to sales to 
Jobbers only, authorize rebates if the agreements shall be faithfblly 
observed, and forbid all sales to Jobbers not in the combination, 
making a condition of their entry a promise not to resell to 
plumbers except at the prices determined by the manufacturers, 
and not to deal in the products of manufacturers not in the com- 
bination~>ean not escape condemnation under the Sherman Anti- 
Trust Act of July 2, 1890 (26 Stat at L. 200, chap. 647, U. S. Gomp. 
Stat. 1901, p. 3200), because the agreements take the form of 
licenses from the owner of a patent for a device used in the en- 
ameling process. 

[For other cases, see Monopoly, 20-23, in Digest Sup. Gt. 1908.] 
Moivopoly — Gobporation Engaged in Intebstate Gomhebce. — ^A cor- 
poration manufacturing its product in New Jersey, and buying also 
from other manufacturers and Jobbers, which ships from there to 
its warehouses in Massachsnetts and New York, from which sales 
are made in those States and in Connecticut, is engaged in inter- 
state commerce, and as such is subject to the prohibitions of the 
Sherman Anti-Trust Act of July 2, 1890, against restraints of 
trade and monopolies. 

[For other cases, see Monopolies, II, b, in Digest Sup. Gt. 1908.] 
Monopoly — Manufactubers ob Dealebs — Culpability. — ^The culpa- 
bility of a party to a combination of manufacturers and jobbers 
which accomplishes a restraint of trade condemned by the Sherman 
Anti-Trust Act of July 2, 1890, is not removed because it was re- 
stricted in less degree than the other jobbers, enjoying a certain 
freedom of competition to meet local conditions. 

[For other cases, see Monopolies, II, b, in Digest Sup. Gt. 1908.] 
Appeal — Discretion Below — Continuance ob Adjournment. — ^T he 
trial court did not abuse its discretion in denying a motion by de- 
fendants in a civil suit brought by the Government under the 
Sherman Anti-Trust Act of July 2, 1890, for an enlargement of 
time to take testimony, based upon the ground that they had been 
prevented by the action of the Government in instituting criminal 
proceedings from properly presenting their defense, in that the 
Government, apprehending that the witnesses for the defense were 
called to give them Immunity from the criminal prosecution then 
pending, notified them that if they testified they would do so at 
their peril, as immunity could only be claimed by witnesses for the 
Government whereupon, on the advice of counsel, they refosi^ to 
testily, leaving the defendants without the benefit of the evidence 
which they could have given. 

[For^other cases, see Appeal and Brrte, YIIl, 1, 2, ih TAteiit Biaik 

OO.SS06.] 
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▲rgwneat tor App^anta. 

The facts, whidi involve the legality under the Sherman 
Anti-Trust Act of July 2, 1890, 26 Stat. 209, c. 647, are 
stated in the opinion. 

Mr. Herbert Noble, with whom Mr. Henry D. Eetabrooke 
and Mr. HartweU P. Heath were on the brief, for appel- 
lants other than Colwell Lead Company : 

[22] The gravamen of the Government’s charge is that 
the scheme in this case amounted to a wicked conspiracy 
to circumvent the Sherman Act by basing it on a patented 
invention of slight or no importance which was used only 
as a subterfuge. Whether it is wicked to attempt to cir- 
cumvent the Sherman Act depends somewhat upon the 
meaning of the Sherman Act as well as the meaning of 
the word “circumvent.” Translated literally, according 
to its rhyme and not its reason, the Sherman Act is a blight 
upon enterprise. The venom of anarchy could not elabo- 
rate a more enervating, paralyzing proscription. All busi- 
ness would be under the ban of the law; with the result 
that it would be left to the caprice or favor of the Attorney 
Gieneral to give immunity to favorites or punish enemies. 
If the Sherman Act means this, then we make bold to say 
that it is the righteous duty of every lawyer to circumvent 
the Sherman Act if it can be accomplished. 

Where a man’s remedy for a wrong is barred at law he 
does not circumvent the law if he resorts to equity. If 
what was done was legal, the question of motive is clearly 
immaterial. Diamond Match Co. v. Roeber, 106 H. Y. 478 ; 
Mifune V. Norwich Go* Co., 30 Cionnecticnt, 521; Glendon 
Iron WorJee v. UKler, 15 Am. Rep. 599; 20 Harvard Law 
Rev., Kos. 4, 5, and 6. 

Irrespective of patent law or patent rights, tiie acts of 
the defendants did not in any reasonable sense create a 
monopoly, restrain commerce, limit output, nor throttle 
competition, nor were they obnoxious to any fair reading 
of the Sherman Act. The rule of possible evil — that ^e 
mere i^Wer to do evil is equivalent to the actual doing of- 
it wqidd midce potjmtial bomb throwers of everyone. In 
the vhry nature of things the law may not punish wyone 
toK the wroiig he might do if he were so disposed. 

86828*— vik. 4— 17— so 
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The court below erred in not decreeing that the Bgree- 
mente entered into by the defendants and upon nduch tlie 
petition is based were lawful under the patent laws of the 
[8S] United States and not subject to the provisions of the 
Sherman Anti-Truat Act. 

Similar license agreements were sustained by the courts 
in Rubber Tire Wheel Co. v. MUwaukee Rubber Works Co., 
154 Fed. Bep. 358; Indiana Mfg. Co. v. Case Threshing 
Mach. Co.t 164 Fed. Kep. 365 ; Goshen Rubber Works Co. v. 
Single Tube Tire Co., 166 Fed. Eep. 431; Victor TcdMng 
Mach. Co. V. The Fair, 123 Fed. Rep. 424; Heaton Penin- 
sular Co. V. Eureka Specicdty Co., 77 Fed. Rep. 294. 

The provisions in the license agreements as to prices were 
intended to enable the licensees to make a reasonable profit, 
so that they would be able to maintain and improve the 
quality of the ware and pay the royalties reserved.. The 
owner of a patent can protect his invention by making 
agreements controlling the product of the use of his in- 
vention, and which admit that by the use of that invention 
the product is better than if made by any other known 
method of manufacturing the product. Henry v. A. B. 
Dick Co., 224 U. S. 1. 

The constitutional idea of a time monopoly in a new 
creation is profoimdly wise, as all experience has demon- 
strated. The right to withhold the use of an invention 
necessarily involves a right to attach to its use any condi- 
tion however arbitrary, for the public is none the poorer if 
the invention is never used, whereas it may be benefited 
if the invention is brought into use on any terms; and in 
any event the monopoly lapses with the lapse of time, or is 
perhaps made valueless by a newer invention inspired by 
the one it supersedes. Cases sufra and Bloomer v. Mo- 
Quewan, 14 How. 539, 548; United States y. American 
BeU Tel. Co., 167 U. k 224; U. S. Consol. S. B, Co. y. 
Chrii!^ <Ss SkeUey Co., 126 Fed. Rep. 864; Rupp rf "Wittgen- 
\ f,eld Co. y. EUiott, 131 Fed. Rep. 730; New jfirsey Padent 
;<^g. y, Sehaeifer^ 159 Fed. Rep. 171; A'eto Jersey Peikm^ Co. 
y. Spi^ifer, 178 Fed. Bep. 276; Fonatipia, 

171 I^SidL. Rep, 961; NaMonei Phonograph Co. r. Spi&gol, 
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[84} 188 JW. Bep. 733; Ediion Phonograph Co, ▼. Pike^ 
116 Fed. Bep. 863; Editon Phonograph Co. v. Karnfmawn^ 
106 Fed. Bep. 960; The Fair v. Dover Mfg, Co., 166 Fed. 
Bep. 117; Cormneroicd Acetylene Go. v. Aufoluce Co., 181 
Fed. Bep. 387 ; /EoUan Co. v. Juelg Co., 165 Fed. Bep. 119 ; 
Crown Cork Co. v. Brooklyn Bottle Stopper Co,, 172 Fed. 
Bep. 226; Crown Cork Co. v. Standard Brewery, 174 Fed. 
Bep. 262; Crown Cork Co. v. Standard Stopper Co,, 136 
Fed. Bep. 841; Cortelyou v. Lowe, 111 Fed. Bep. 1006; 
Cortelyou v. Carter, 118 Fed. Rep. 1022; Cortelyou ▼. 
Johneon, 138 Fed. Bep. 110; S. C., 146 Fed. Bep. 933; 
Broderick Copy graph Co. v. Roper, 124 Fed. Rep. 1019; 
A. B. Dick Co. v. Milwaukee Co., 168 Fed. Bep. 930; 
Indiana Mfg. Co. v. Nichols <& Shepard Co., 190 Fed. Rep. 
679; Automatic Pencil Sharpener Co. v. Goldsmith Bros., 
190 Fed. Bep. 206; Thomas A. Edison, Inc., t. Smith, 188 
Fed. Rep. 925; Wcdtham Watch Co. v. Keene, 191 Fed. Bep. 
855; Fuller v. Berger, 120 Fed. Rep. 274; Broderick Copy- 
graph Co. V. Mayhew, 131 Fed. Rep. 92 ; affd. 137 Fed. Rep. 
596. 

No attack is or could be made upon the validity of the 
patents, because the Arrott patent has been upheld by the 
courts. Mott Iron Works v. Standard Sanitary Mfg. Co., 
169 Fed. Rep. 135. 

The inventions covered by the patents are automatic de- 
vices adapted to distribute enameling powder over the sur- 
face of the various articles of sanitary enameled ironware 
while at a very high temperature. 

Under the principle of the Paper Bag Patent case, 105 
U. S. 766, the owner of the letters patent here might have 
permitted the use of his invention for the purpose of manu- 
facturing sanitary enameled ironware upon conditicm that 
it should not be sold at all, and consequently that it might 
be sold upon prescribed conditions. 

: The court below erred in not decreeing that the agree- 
ments entered into by the defendants, and upon which the 
petitioin is based, were not in restraint of interstate [86] 
tipde and cmnmerce and not in violation of the Sherman 
Anti-Trust Act, and tiiat tiie use of tiie patents was not « 
snbtMrfi^ 
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The acts alleged in the petition so far as the evidehoe 
in the case tends to establish them do not violate the pro- 
visions of the Sherman Act. The agreements in the case 
at bar are not within the Sherman Act. United States v. 
WinsloWy 196 Fed. Bep. 578, 592. They were open upon 
the same terms to all who chose to take advantage of them. 
United States v. Terminal Association^ 224 U. S. 383, 398, 
410. 

They were, moreover, based upon patents which created 
a true monopoly, a grant from the sovereign — the Consti- 
tution — so that to hold that this monopoly was violative of 
the Sherman Act would be judicial legislation and an attack 
upon the whole patent system. Henry v. A. B. Dick Co., 
224 U. S. 16, 27, 35. 

The Sherman Act and the patent laws were passed under 
separate grants of constitutional power and do not affect 
each other. Bement v. National Harrow Co., 186 U. S. 70, 
91 ; Rubber Tire Wheel Co. v. Milwaukee R. W. Co., 154 Fed. 
Bep. 368, 362. 

The true construction of the Anti-trust Act, and one 
not in conflict with any of the decisions, is that it does not 
condemn a fair and reasonable attempt to avoid loss by 
means of trade agreements which are intended to prevent 
nothing but the cutting of rates below the reasonable expense 
of production and reasonable profit thereon; nor is the 
monopolization referred to simply the complete occupation 
of a certain field if that occupation may be fairly accom- 
plished. Fonotipia, Ltd., v. Bradley, 171 Fed. Bep. 951. 

The legislative history of the act and its construction as 
declared in Standard OU Co. v. United States, 221 U. S. 1, 
68, show that it has no application to economic agreements 
to meet market demands. The agreements in the [26 j case 
at bar are not within the Sherman Act, because their domi- 
nant purpose was to promote the trade of the parties, and 
there are in the agreements and in the acts under them 
none of the elements pointed out in the Standard OU Oa/se 
and the Tobacco Case as objectionable, such as enhanooBiwi 
of prices; limitation of output; deterioration of quality; or 
intiaiidstion, coercion, or fijiu^ 
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On the contrary, in these agreements and acts under 
them, prices were not eiAanced, there was no limitation 
of output, there was a great improvement in quality, and 
there was no intimidation, coercion, br fraud. 

For other cases construing the act see United States v. 
Du Pont De Nemours Co.^ 188 Fed. Bep. 127 ; United States 

T. John Bewrdon <6 Sons, 191 Fed. Rep. 454; United States 
V. St. Louis Terminal Assn,, 224 U. S. 883. 

In the case at bar all manufacturers were offered, and any 
could secure, a similar license agreement, and it was to the 
pecuniary and selfish interest of the parties interested to 
grant licenses to as many as possible. See Mogid S. S. Co. v. 
McGregor, 23 Q. B. D. 598, A. C. [1892] 25. 

For other cases holding trade agreements not to be illegal 
under the Sherman Act, see Hopkins v. United States, 171 

U. S. 578, 592; Anderson v. United States, 171 U. S. 604; 
Fonotipia, Ltd., v. Bradley, 171 Fed. Rep. 951, 959 ; United 
States V. Knight Co., 156 U. S. 1; Bigelow v. Ccdumet db 
He<da Co., 167 Fed. Rep. 721; Camors-McConneU Co. v. 
McComneU, 140 Fed. Rep. 412 and 987 ; WhitweU v. Conti- 
nentcd Tohaceo Co., 125 Fed. Rep., 454; Frame v. Ferrell, 
166 Fed. Rep. 702; Packet Co. v. Bay, 200 U. S. 179; Plvd- 
lips v. Cement yforks, 125 Fed. Rep. 593 ; S. C., certiorari 
denied, 192 U. S. 606. 

In this case, however, the Sherman law has no application. 
United States v. Winslow, supra; Fire E. C. Co, v. Hadsted, 
195 Fed. Rep. 295. 

For the cases in which it has been held that a violation of 
the Sherman Act is no defense in infringement suits, [27] 
see Johns-Pratt Co. v. Sachs Co., 176 Fed. Rep. 788; OHs 
Elevator Co. v. Oeiger, 107 Fed. Rep. 131; National Folding 
Box Co. V. Robertson, 99 Fed. Rep. 985; Bonsaak Machine 
Co. V. Smith, 70 Fed. Rep. 383; Strait v. National Harrow 
Co., 61 Fed. Rep. 819; Brown Saddle Co. v. Troxel, 90 Fed. 
Rep. 620; Soda Fountain Co. v. Oreen, 69 Fed. Rep. 888; 
Edison El. light Co. v. Sawyer-Mam Co., 58 Fed. Rep. 692 ; 
CohmJAg Wire Co. v. Freeman Wire Co., 71 Fed. Rep. 806. 

The dainm made by the Ctovemment have not bem sus- 
tained and ^ authorities relied upon by it can be distin- 
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have harmed no one. 

The court below erred in not gating the motion of the 
defendants for an enlargement of time to take testimony 
and that the hearing of the case be postponed until tiie tes- 
timony of the defendants could be completed. 

A motion was made at the hearing below for the enlarge- 
ment of the time of the defendants to complete their testi- 
mony on the ground that they had been prevented, by the 
petitioner’s action in instituting criminal proceedings, from 
properly presenting their defense. 

In view of the warnings against the individual defendants 
testifpng as witnesses, and of the necessity of standing 
trial upon these indictments, the individual defendants were 
unwilling to voluntarily appear and testify, lest by so doing 
they should furnish the Government with some information 
which might be used against them upon the said trial. 

No matter how innocent a man may believe himself to be, 
or may be advised as a matter of law that he is, it is per- 
fectly proper for a man to refuse to put himself in a posi- 
ti(m wWe what he says may tend to incriminate him if by 
a reasonable delay, to be granted by a court of equity, he 
can equally well protect himself and his property at a some- 
what later date without any harm to the public. 

[28] Mr. Robert R. Hofieymm, with whom Mr. A. Parker 
Smith was on the brief, for the Colwell Lead Company, 
appellant. 

Mr. Edwin P. Oroevenor, Special Assistant to the Attor- 
ney General, with whom The Attorney Oeneral was on the 
brief, for the United States: 

This case presents the latest contrivance for evading the 
rules prescribed by the Sherman Act in the conduct of 
intairi;<^to ciommerce, and particularly “the rule of fr^' 
cfpapetition among those engaged in such ciunmerce.” 
Justice Harlan in the Northern SecurUiee Cose, t7. : S. 

8$1. Since that act was passed in ISSk) this court has had 
occasion to consider various forms of combinations and' 
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nxmopolization. The ^rliest form was that of an unin- 
corporated association with a constitution and by-laws ac- 
complishing unlawful restraints condemned in the Addytton 
Pipe Oeue, 176 U. S. 211; Montagtie v. Lowry y 193 IJ. S. 
38; Trane-Mmouri Anociation CaeOy 166 17. S. 290; and 
Jomt Trafjio Aeaoeiation CatOy 171 TJ. S. 605. Destruction 
of competition between manufacturers through the adoption 
of a commcm selling agency given the form of a State cor- 
poration was held unlawful in the ContmenkaL Wcdl Paper 
Casey 212 17. S. 227. The holding company as a means of 
suppressing competition whether between railroads or be- 
tween industrial companies received the same judgment in 
the Northern Securities case, supra, and in the Standard 
OH Case, 221 17. S. 1. In Miles Medical Co. v. Park A Sons, 

220 U. S. 373, this court pronounced unlawful a scheme of 
so-called agency contracts under which a manufacturer at- 
tempted to establish uniform prices on all sales by whole- 
salers and retailers of proprietary medicines manufactured 
by him. In the case against the Tobacco Trust it was held, 

221 U. S. 106, that the American Tobacco Company and five 
other companies organized [29] under the laws of New 
Jersey were unlawful combinations, among other reasons 
because they had acquired monopolistic power with a wrong- 
ful purpose and by methods inconsistent with a natural 
and normal expansion of business. In United States v. St. 
Louis Terminal Association, 224 U. S. 383, it was decided 
that a terminal association of railroads is an illegal restraint 
BO long as it does not act as the impartial agent of every line 
which, owing to geographic conditions, is under compulsion 
to iise its instrumentalities. 

Tlie case at bar is an instance of an attempt to conceal 
an agreement fixing prices and interfering with competitors 
under the guise of a legitimate licensing arrangement for 
the use of patents. The appellants incorporated the un- 
lawful restraints in so-called “license agreements,” each 
corporation defendant entering into one of these “license 
agreements ” with the same contracting party, to. whom three 
patents had been tnmsferred before the signing of the con- 
tracts. 
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■in every' ease we must use the standard of reason for 
the purpose of determining whether or not ah act or alleged 
restraint of commerce has brought about the harm from 
which the Sherman Anti-Trust Act is intended to guard the 
people. Standard OU Ca»e, aupra. 

If the acts complained of have caused the wrongs which 
the statute forbade, resort to reason is not permissible to 
allow that to be done which the statute prohibits. It mat- 
ters not what form the combination may take, or what garb 
or dress it may put on, for if it directly restrain commerce 
it falls within the operation of the statute. Standard OU 
Case^ p. 106; Northern Securities Case, 198 U. S., 197, 847. 

The appellants adopted in this case a form of combina- 
tion different from any heretofore considered by this court. 
But it is the form alone that is new. Behind the grinning 
mask of the license agreement” is the common, [80J 
vulgar type of monopoly which many times has been con- 
demned by this court, dangerous alike to individual liberty 
and the public well-being.” American Tobacco Co. Case, 
221 U. S. 188. 

Continental "Wall Paper Co. v. Voight, 212 U. S. 227, 
and MUes Medical Co. v. Park, 220 U. S. 878, dispose of 
this case. 

In the first case the element of combination is present 
which is absent in the second. In each case the contracts 
were devised with the object of controlling the resale prices 
of jobbers and of eliminating all competition between job- 
bers as to prices. The two cases supplement each other, 
(me holding that manufacturers can not combine through a 
selling agency and the other that a manufacturer can not 
dictate the prices on all sales of his products by all dealers 
at wholesale and retail. 

All combinations obstructing the free flow of interstate 
commerce or interfering with the citizen’s right to engage 
in commerce or suppressing competition in commerce are 
unlawful. These propositi<ms are past dispute. 

The restraints c<»nplained of by the Government inib-> 
steiitislly and directly operate upon commerce in uiipat- 
ented cmameled ware and only indirectly relate to tiie use 
of tiie patented arti(de or dredger. 
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It was competihon in commerce in unpatented bathtubs 
which appellants destroyed, and upon persons engaged in 
commerce in that ware they imposed their unreasonable 
restraints. 

While it is true that the property right to a patented 
machine may pass to a purchaser with no right of use, 
or with only the right to use in a specified way or at a 
specified place or for a specified purpose, nevertheless re- 
straints so imposed must be legal and reasonable conditions 
attached to the use of the patented article. They can not 
be restrictions inherently violative of some substantive law. 
Henry v. Dick Oo.^ 224 U. S. 1, 24, 26. 

[81] In the case at bar the restrictions were not reasonable 
and legal conditions attached to the use of the patented 
machine, for they restrained trade and promoted monopoli- 
zation of commerce in articles not patented. Moreover, the 
restrictions were not attached to the use of the patented tool, 
but applied to acts subsequent to the use; that is, to what 
was done after the use of the tool embodying the invention. 
The restraints were laid upon the distribution of and com- 
merce in ware in the making of which the tool was used. 

In the Dick Case, supra, the restriction provided that in 
the use of the mimeograph the only paper used riiould be 
paper which had been supplied by the patentee. Therefore 
the condition became effective at the time of use of the 
patented article. There was no attempt to control the out- 
put of the mimeograph, or to fix the price at which the users 
of the mimeograph should sell the mimeographed copies. 

Breach of the conditions in the Wayman licenses could 
occur only after the use of the patented Arrott dredger, for 
those conditions applied solely to acts performed after the 
use. Acts in interstate commerce subsequent to the use are 
not related to the use, and accordingly conditions attached 
to those subsequent acts do not qualify the use. Therefore 
it is clear that sales to non-licensed jobbers or sales at prices 
different from the established prices do not in any sense con- 
stitute a of the invention in a ** prohibited way,” but ar^ 
in fact, Tiolati<ms of those terms of the contracts which 
apidy to tbs disposition of non-patmted articles. 
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It is mnu^erial whetiier or not the patented tool ia eapen' 
tial in producing the oiamel ware, for in any event no le* 
striction laid upon the distribution of the ware in commeroe 
can relate back so as to qualify even remotely the use of that 
tool during the manufacture of the ware. 

[8S] The license agreement sustained by the Dick de- 
cisk>n created no monopoly in unpatented things, for it 
left the whole world free to manufacture and sell paper 
and ink. It reserved to the patentee the sole right to sup* 
ply specified unpatented articles to specified persons, but 
it did not prevent any other persons manufacturing and 
distributing those unpatented articles generally to all ex- 
cept to those who had bought the patented mimeograph. 
It gave to no one control either over the source of supply 
of the unpatented articles or over the demand for those 
articles, except in respect to the person who bought the 
patented mimeograph. As to him only was the market 
curtailed and the demand controlled. 

On the other hand, in the case at bar the direct object 
of the appellants was to monopolize commerce in articles 
unpatented and of universal use. The combination directly 
affected and absolutely controlled every phase of that com- 
merce. It not only dictated the prices on sales from the 
manufacturers to the jobbers and every term and condi- 
tion applicable to those sales, but also regulated in the same 
detail the sales of 'the jobbers to the plumbers. Moreover, 
every restriction contained in the agreements has been cruelly 
and oppressively enforced and maintained. 

The patentee who grants a license to make and use the 
patented machine has no control by virtue of his patent 
over the article made with the help of the patented machine. 
KepUnger v. De Young^ 10 Wheat. 358 ; Merrill v. Yeoman*^ 
84 U. S. 668. 

No word or phrase in the Sherman Act reveals an intent 
to exempt the owners of patents frmn its sweeping jwo^ 
visions against monopolistic c(Hid>inationa United 8koe 
Machinery Oompcmy v. La Chmppe(le<, 99 N. E. Bep. 289; 

The patent laws and the Sherman law are not conffictfi 
ing, but in their respective domains are mutualfy i»clnBiv» 
of each other. 
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[88}, Tbe riglili ecmfnxed by the patent laws is not the 
light to make, use, and vend the thing patented, for this right 
exists by virtue of the cmnmon law and independently of 
the< patent statutes; this right to lOake, use, and sell the 
patented device is a natural right. The only right which 
the letters patent grant is the right to exclude all other 
persons from making, using, or vending the thing patented 
without the permission of the patentee. Bloomer v. Mc- 
Quewan, 14 How. 539, 548 ; Patterson v. Kentucky, 97 U. S. 
501, 506. 

The right to sell a patented article is subject to the police 
regulation of the State. Patterson v. Kentucky, 97 U. S. 
501, 505; 'Wehher v. Virgima, 103 U. S. 344, 847; In re 
Brosnahan, 18 Fed. Rep. 62, 165. 

In the cases last cited the exercise of the police power of 
a State in prohibiting the sale of patented articles was held 
not to be in conflict with the patent laws of Congress. If 
the State may prohibit altogether the sale of patented 
articles because of injury resulting from such sale to its 
citizens, it follows that the State may prohibit the sale of 
patented articles pursuant to combinations in restraint of 
intrastate trade and commerce, for such combinations are 
equally harmful to the public. In the one case the State is 
prohibiting any sale, in the other case it is merely regulat- 
ing the sale of the patented article in so far as it declares 
that no such sale shall be made under any unlawful com- 
bination monopolizing or restraining intrastate commerce. 
In either case the State is exercising its police power to pro- 
tect its citizens; neither exercise of power conflicts with 
the patent laws. The reason is clear. The regulation of 
the State is being applied to natural rights and not to 
patent rights. The right to sell, a common-law right, is de- 
nied by the State in the one case and regulated in the other, 
Hie State acting in each case for the good of the public. 

In passing the so-called anti-trust statutes Congress and 
a State legislative body act under different sources [ 84 ] 
of power, but in each case the exercise of the power arrives 
at the same result, namely, prohibition of restraints of trade 
and. of monopolies. The effect of the State act and of the 
Sherman 4*04 is the same; that is, the two acta relate to- 
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and operate upon the same subject matter, althmiglr one 
is enacted under the police power of the State and the other 
under the authority of Congress to regulate interstate com- 
merce. If the exercise of the police power of tbe State 
does not encroach upon the domain of the patent laws, it 
can not in reason be argued that to include within the op- 
eration of the Sherman Act combinations restraining trade 
is to subtract from the monopoly of the patentee. 

Whether appellants were entitled to further time for the 
taking of testimony was a matter resting in the discretion 
of the lower court. The Sherman Act provides four reme- 
dies: A criminal proceeding, a suit in equity, forfeiture of 
property, and an action in treble damages. 

The wisdom of the law and the effect of rigid enforce- 
ment are not matters for consideration by the court, but 
by other departments of the Government. Amumr Pack- 
mg Co. V. United States, 209 U. S. 66, 82. 

Mr. Justice McKenna delivered the opinion of the court. 

Suit by the Government against appellants for a viola- 
tion by them of the act of July 2, 1890, 26 Stat. 209, c. 647, 
commonly known as the Sherman Anti-Trust Act. 

A decree was entered in favor of the Government, from 
which appellants (designated herein as defendants) have 
prosecuted this appeal. 191 Fed. Bep. 172. 

There are sixt^ corporate and thirty-four individual 
defendants, the latter, with the exception of Edwin L. Way- 
man, being the officers, presidents or secretaries, of the com- 
panies. 

[85] The corporate defendants were alleged to be the 
manufacturers of enameled iron ware in various places in 
the United States, manufacturing 86 per cent of such ware 
and engaged in interstate commerce in such ware throughout 
the United States and with foreign countries in compe- 
tition with one another and with certain other muiufac- 
turers of such ware, and that in 1909, or early in 1910, they 
mitered into and engaged in a combination and conspiracy 
to restrain such trade and commerce. 

The defendants denied the charges against them, Wey- 
men doing so in a separate answer. The Oblwell Lirnd 
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Cranpany denied that it was engaged in interstate com- 
merce. 

A great deal of testimony was taken and the case quite 
elaborately argued, but in tiie view we take of it it is in 
comparatively narrow compass, depending upon the appli- 
cation of well-settled principles. 

The corporate defendants are manufacturers of sanitary 
enameled iron ware, such as bath tubs, wash bowls, drinking 
fountains, sinks, closets, etc. The enameling consists in 
applying opaque white glass to iron utensils, first in the 
condition of a liquid and, second, in the form of a powder. 
The process consists in heating the utensil to a red heat and 
then sifting upon it the enameling powder. The powder 
is fused by the high temperature and forms on the utensil a 
hard, impenetrable, insoluble, smooth, and glos^ surfiu%. 

Prior to the invention of James W. Arrott, jr., covered 
by letters-patent issued September 26, 1899, the enameling 
powder was applied by a sieve attached to a long handle 
which was held by the workman with one hand and the 
sieve made to vibrate by the workman striking the handle 
with his other hand, thereby sifting the powder over the 
surface of the ironware. The implement was an imperfect 
one, not easily handled, and by its use the workmen were 
subjected to intense heat and physical strain. The 186J 
flow of the powder beside was not continuous; it was cast 
upon the metal in intermittent puffs, causing in many in- 
stances an unequal distribution of the powder and produc- 
ing defective articles which either had to be thrown away 
or sold as “ seconds.” With Arrott’s invention these evil 
results are lessened or disappear. The sieve is mechanically 
vibrated very rapidly, causing, instead of an intermittent 
flow of the powder as in the hand process, a practically con- 
tinuous flow. Both hands of the workman may be used to 
guide and direct the sieve. The advantages of the instru- 
ment over the hand process are decided. It is more efficient 
and more economical. It makes a better article and in less 
time. There is no waste in defects or ‘‘seconds.” The 
workman is relieved to some extent from “fierce heat oon- 
flitions,” to quote from the answers. 
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- At the time of the contracts which are attadced by tim 
Oovemment the Standard Sanitary Bfanufacturing Cmn- 
pany was the owner of the patent and manufacturer 50 
per cent of the ware, and used in its production the pat- 
mted device. Some of the other manufacturers were in- 
fringing and controversies existed. Some yielded to its va- 
lidity, others contested it; It was sustained by the courts in 
several cases. 

We have gone through this detail to exhibit the condi- 
tions, as asserted by defendants, which confronted them 
and induced their contracts. In further display of it we 
quote Wayman’s answer as follows: 

“For the reasons stated, the art was in a very unsatis- 
factory condition. No means had been discovered of accom- 
plishing the result produced by the use of the Arrott inven- 
tion without laying the user of such means open to a suit 
for- infringement by the owner of the Arrott patent. The 
manufacturers using the process in use prior to Arrott’s 
invention were unable to successfully compete with those 
u«ng the Arrott invention, and, moreover, produced a [87] 
disproportionate number of defective, unsightly and sub- 
stantially unsaleable articles. The consumer was deceived 
and defrauded and the use of sanitary enameled iron ware 
lessened and its reputation depreciated by defective articles 
b«ng palmed off on the consumer as not defective.” 

On the situatxbn thus asserted to exist the defendants 
build their defense, contending that Wayman saw its evils 
and conceived the way to correct them; and in^t that the 
following facts are established by the evidence: Wayman 
was familiar, through his connection with another enamel- 
ing company called the Seamless Steel Bath Tub Company, 
with the enamel-ware trade and had become convinced of 
the advantages, indeed, necessity, of the use of the. Arrott 
invention. He tried to secure it, but the Standard Com- 
pany seemed unwilling at that time to confer its utility 
upon other companies, and pending the negotiations >^e 
.Seamless Company failed and Wayman turned to -ottiitr 
plans, <me of whii^ resulted in the contracts imdm .eWKiiw. 

As early as 1908, inmnssed with, the impqrtaaoe of 
Arrott patent, he endeavored to have the Standard Com- 
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UoenseB to other companies in order to Improve 
trade conditions, and to this end he tried to interest other 
gentlemen in the project 'Hte Standard Company ^as 
unwilling to grant, and other manufacturers were equally 
disinclined to accept them. He then conceived the idea of 
a holding company, but this failed also, the Standard still 
being unyielding, stating by one of its officers that **his 
company was unwilling either to sell the Arrott patent or 
to enter into any arrangement which would lessen the ad- 
vantage Which it had by reason of the ownership of the 
Arrott patent.” The plan was, therefore, abandoned. 

In August, 1909 (we are still following the version of 
the testimony given by counsel for defendants), it was 
suggested to Wayman by q person connected with one [38 j 
of the manufacturing companies that he (Wayman) apply 
for the position of secretary of the Association of Sanitary 
Enameled Ware Manufacturers which was about to be re- 
organized. The position, it was said, would give Wayman 
an excellent opportunity to continue his efforts to buy the 
Arrott patent and establish such relation with the manu- 
facturers of enameled ware as would enable him to present 
in the most favorable manner his ideas in regard to the 
advantages of patent licenses under the Arrott patent. 
This association was a pure trade organization and not 
formed to control or regulate prices. Wayman applied for 
and obtained the position and commenced again negotiations 
for the Arrott patent and persisted, against the apparent 
reluctance of the Standard Company to give up the ad- 
vantages of the patent. Finally he impressed the manager 
of the Standard factories with the greater advantages which 
would come to his company by the elimination of “ seconds” 
and removing them as competitors of the better articles of 
the Standard, confining the competition to such articles of 
which the Standard produced 60 per cent. The manager 
of the Standard and that company yielded to the represen- 
tatitoi of these advantages. 

advantages are dwdt on and made much of by 
edtins^ and Uiey quote testimony to display their extent. 
"Second^” is we hnve'siid, were articles of inferior or 
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4efeoti7e mnnufacture, and as their inferiori^ was not 
apparrat they could be represented and sold as of standard 
quality. Such deception, it is asserted, was frequently 
practiced, and the articles turning out defective discredited 
enamel ware, gave it a bad reputation, and there was a grow- 
ing difficulty to maintain or extend its sale. With sec- 
onds ” out of the way, it may be conceded, as it is contended, 
that only honest articles were available to plumbers, job- 
bers, and builders. 

The Standard Company fixed a price upon the Arrott 
patent and gave Wayman an option upon it. He, in the 
[39] following December, secured also an option from the 
J. L. Mott Iron Works upon a patent called the Dithridge, 
and from the L. Wolff Manufacturing Company an option 
upon the Lindsay patent. These patents were infringe- 
ments of the Arrott device. Thus equipped, Wayman pro- 
ceeded to engage the manufacturers in his proposition. 

This summary of the situation counsel have supplemented 
by a declaration of motives. Counsel say that Wayman and 
the manufacturers were advised by able and competent law- 
yers of the legality of their plan. “Wayman’s motive,” 
it is asserted, ‘‘was to make money for himself, not as a 
manufacturer but as the owner of a patent, receiving royal- 
ties from those whom he licensed to use his patented in- 
vention.” The form of his license, it is further asserted, 
followed the precedents and was based on that principle 
of the patent law which gives to the owner of an invention 
the power to grant to others its use or to withhold it, or to 
grant it upon such terms as he may choose to impose. Such 
being his motive and such being Ms right, he, it is contend^, 
negotiated with and contracted with the manufacturers of 
enameled ware. And their motives also are attempted to be 
justified, though the necessity for doing so is disclaimed. 

Wayman’s right, it seems to be contended, is all sufficient, 
and that the manufacturers only paid the price that he could 
legally demand. As the demand was legal, it is argu^, 
tile payment of the price could hot be illegal. Dut &e 
enupent asserts subterfuge, illegal purpose liveried in Ic^ 
fracms to give color of right to illegal, prartices. 
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‘Pie oha^ (^aUenges coDsideration of . the felatioa be- 
itwew that which tiie manufacturers engaged to do and 
the protection of the exclusive right attached to the in- 
veption. Upon such consideration how far the licenses 
transcend sudi right and violate the Sherman Law we can 
then determine. And we shall keep in mind and apply 
[40] the principle expressed in Bemmt v. National Harrow 
Company, 186 U. S. 70, 92, that the Sherman Law “ clearly 
does not refer to that kind of a restraint of interstate com- 
merce which may arise from reasonable and legal condi- 
tions imposed upon the assignee or licensee of a patent by 
the owner thereof, restricting the terms upon which the 
article may be used and the price to be demanded therefor. 
Such a construction of the act, we have no doubt, was never 
contemplated by its framers.” 

In our inquiry we shall accept aergwndo the statement 
of defendants of their inducement and purpose. We say 

arguendo'** because the asserted inducement and purpose 
are denied by the Government, it contending, as we have 
seen, that the Arrott patent was but a pretense and that the 
agreements were put in the form of licenses of it to at once 
accomplish and palliate evasions of the law. The fact be- 
ing in controversy, we place our consideration and decision 
on other elements. In other words,' we will consider the case 
from the standpoint of defendants’ view of the situation, 
with comments as we proceed as to what they did to meet 
it and how far what they did accorded with or transgressed 
the law. 

The contention of the defendants then is that the Standard 
Gompany’s position and power as owner of the patent, and 
Wayman’s w^ identical. 'What it could have done, it is 
contended, he could do, and its relation to the trade and the 
relatioh of other manufacturers to the trade clearly demon- 
strate, it is further contended, that as that company could 
hSiVe made the contracts, Wayman could do so. 

To support the contention defendants represent the Stand- 
aid > iftS the dominant (it produced 50% of the articles) 
ind &e honest manufacturer pointing out to other 
manufsotuvers tho wmihiessniess of their output, they niot 
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biaving the Airtott patent ; also the dishonest^ thfdroti^^ 
they putting out ‘' seconds,” the inferiority [41] of Trhlch 
Was " disoemable only by experts”— thereby defrauding the 
public, " discrediting the ware and demoralizing the mairket 
and business.” To avert these evil results, it is represented 
that the Standard was willing to forego the advantages 
whidh its ownership of the Arrott patent gave it and confer 
them upon the other manufacturers. But upon terms. 
" First and foremost ” it was to be agreed that no " seconds” 
riiould be marketed. In the second place, a standard price 
must be agreed to so that henceforth rivalry should be " in 
the quality of the ware turned out at a uniform price or in 
any other collateral inducement to the purchaser” that 
would not "affect the quality of the ware.” Waynum’s 
agency ajid office, it is represented, was that of " watching 
all parties and insuring their fidelity to the agreement by 
the payment of a royalty for the use of the invention.” And 
this, it is said, is “ all there is in substance or principle to the 
case at bar, except that Mr. Wayman, instead of the Stand- 
ard Company, was the originator of the scheme and that he 
persuaded his co-defendants to enter into it.” 

But the scheme has other features and effects which 
counsel overlook or ignore. It is immediately open to the 
criticism that its parts have no natural or necessary relation. 
What relation hes the fixing of a price of the ware to the 
production of “seconds” ! If the articles were made per- 
fect their price in compensation of them and by unfettered 
cojmpetition would adjust itself. To say otherwise would be 
in defiance of the examples of the trading and industrial 
world. Nor was a combination of manufacturers necessary 
to the perfection of manufacture and to rivalry in its quality. 
And it may be asked if such perfection and its prctectii^ 
influence against deception and the ruinous depreasion - pf 
prices were so desirable and potent as it is qontendedvthat 
tiiey were, why were they not extended to " batiw,” the most 
important of the articles in the trade? It is not an adeqtwto 
.ai^er to say that [42] there was a time guarantee od th*in 
eycm though it was given to idl erf them, as it was n<A>v^ 
justifleation of defendants is based not on the responsibility 
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of manolAotufes but on (be iategrity of the articles essoied 
by the use of the Arrott device. 

It is the foundation of defendants’ argument that to 
make the use of that device universal was the prompting 
of Wayman’s energies to unite the manufacturers and to 
remove the evils which beset the trade and which were 
** discrediting the ware and demoralizing the market and 
business.” It was the representation of the advantage, 
we are told, of such results that broke down the resolu- 
tion of the Standard Company not to tiiare the use of the 
device with other manufacturers. But granting that there 
was provision or security against the production of “sec- 
onds” in all of the articles, it seems from what we have 
said above that all of the substantial good which is asserted 
to have been the object of the agreements could have been 
attained by a simple sale of the right to use the Arrott 
patent, conceding to it the dominant effect which is attrib- 
uted to it. Nor is the justification of defendants made more 
adequate by the representation that “ Wayman’s motive was 
to make money for himself, not as a manufacturer but as 
the owner of the patent, receiving royalties from those 
whom he licensed to use his patented invention.” Wayman 
testified to another motive. By fixing prices “he hoped,” 
he said, “ as one of the features of the license agreements, 
to enable the companies to abolish ruinous competition” 
and to get a “ revenue for each of the companies to enable 
them to make a reasonable profit.” 

But motives and inducements may not be easily esti- 
mated, and we will pass to a consideration of tiie agree- 
moits. On March 30, 1910, the Manufacturers’ Associa- 
tion passed a resolution, and a committee of five was con- 
stituted, to be known as the price and schedule com- [48] 
mittee, to which tiie license agreements and resale agree- 
ments tiiould be referred. This committee was to inter- 
view the various manufacturers and obtain their consent 
tb the agpferaMnts which were to become effective “whmi 
tim OonSeht of 68 per cent of the production” was had. 

Mj^atoty manufacturers agreed to “ give tiieir prompt 
OOM^peratidh to tiie matter in question.” 
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At tbe 6Bitt« time tiie foU(ming reeolt^bn intS 'iMMlw^^ 

“Whereaa^ a iHroiMsltion Is pending for a license agreenMmi; and a 
resale prtoe for the benefit of the Jobbing trader and 

** Wbereas, long-term contracts are a menace to said proposition, 

" We, the undersigned, manufacturers of enameled wnre, brareby 
agree to take no orders for dellTery beyond May 81, 1910. 

" This agreement la not binding upon the signers unless all membors 
Of the Bnameled Ware Manufacturers’ Association are parties thowto 
and append their signatures. 

“The within Is agreed to.” 

At the same meeting a memorandum of agreement iras 
proposed which was to be executed with Wayman as licensor 
of various patents covering pneumatic dredgers. The agree- 
ment covered selling schedules of the ware and provided for 
the royalties to be paid; the selling price to the jobbers to 
be established by the licensor through a committee appointed 
by the various manufacturers. It provided penalties for the 
violation of the price regulations, and preferential discounts 
(discounts allowed to certain manufacturers), from the sell- 
ing prices. Such discounts were to be allowed on sales to 
jobbers only. 

Such details as might ‘‘ be necessary for the perfection of 
the arrangement” were reserved for the next meeting of 
manufacturers. After this meeting a circular letter was sent 
by Wayman to all manufacturers apprising them of what 
had transpired, the attention that had been [44] given the 
subject, and informing them that “ the final license agree- 
ment papers ” would be executed at the next meeting to be 
held in May. 

The license agreement was subsequently executed. It 
granted to the licensee the right to use in the manufacture 
of enameled ware the Arrott patent, also a patent to E. 
Dithridge for a pneumatic sieve and a patent to William 
Lindsay for an ‘‘Enameling powder distributor.” It re- 
leased the claims for past infringement so long as the licen- 
sees operated under the license. It fixed royalties .of $6,00 
per day for each furnace, subject to a diminution of tUm 
amount for furnaces shut down for more than six. oonseen- 
tive working day& It fixed -prefeimitial disoQtmts fimrai^tiVB 
r^[ular selling prices, confining them <mly to 
manu&cturars to jobbers. And it was provided tiuit no 



STAimABD 00. t;. TT. 8. MS 


Optnion of fhe Court 

goods manufactured under the license should be sold union 
thqr bore a re^stered label (except where otherwise speci- 
fied) owned by the licensee and in addition theroto a license 
tag or label approved by the licensee placed in a visible posi- 
tion thereim. 

The provision for prices was as follows : 

“The Licensor agrees that he will employ a commission of six (6) 
persons, of which he is to be one and to act as chairman thereof, 
five of whom shaU be designated by a majority of the parties holding 
licenses similar to this license, which commissions shall have super- 
vision of all the relations and transactions between the parties hereto 
under this agreement, but it is understood that where a member of 
said commission, or his company, shall be directly interested in any 
question of a violation of the llc^se to be decided by the said com- 
mission, said member shall be disqualified and a temporary member 
shall be appointed in his place by the remaining members of the 
commission. 

“All terms and conditions relative to prices and discounts now 
established by the Licensor and set forth in [45] the annexed 
schedules and made a part hereof, shall remain in force and ^ect 
until other terms, conditions, and preferential discounts are substi- 
tuted therefor by the Licensor, which substitution can only be made 
by him with the approval of a majority of the members of the com- 
mission, hereinbefore prescribed. Notice of such changes and substi- 
tutions shall be given from time to time in writing by the Licensor 
to the Licensees. The Licensee covenants to adhere to and main- 
tain such terms, conditions, regulations, prices and preferential dis- 
counts as may be established by the Licensor, from time to time, 
ond ihd lAcenaee lurther apr^es to 9eU no * seconds ' or *Bs* covered 
bp Schedules 4$ 4h a.” (Italics ours.) 

The restrictions as to prices at which the goods were to 
be sold did not apply to those sold and exported to foreign 
countries. Such sales were required, however, to be proved 
to the licensor. 

There was a provision for the return of 80 per cent of the 
royalties paid if the agreement should be complied with. 
These royalties, called in the agreement Royalty Rebates,’^ 
were forfeited if the provisions of the agreemrat should be 
violated in any particular. 

. The foregoing constitute the essential provisions of the 
inanufacturers’ agreeinents and it will be obseryed what 
little space is given to ^^sec^ it is asserted in 

the argumenti as we have seen^ ^at U> get rid of the eyjUls 
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of tkeb prodtnti<m and sale was the diief impulse to ttte 
agreementa The covenant as to ‘^sebonds” was ezpmped 
by the words which we have italicized in the provisioii re- 
lating to prices and discounts quoted above. The sdiedules 
referred to are found in the paragraph providing for 
preferential discounts and cover all articles but baths, 
these being described in schedules 1, 2, and 8. 

There was also a jobber’s license agreement tiiat bore 
at the top the note that it ‘‘must be executed by the pur- 
chaser in order to purchase licensed sanitary enameled 
[46] ware.” It conveyed to the jobber the right to buy 
and sell such ware, provided for certain discounts and de- 
tails as to shipments and deliveries, and that the sales were 
to be made “by the purchasers at prices to be establidied 
and prevailing in the various zones into which the goods 
were shipped, regardless of the point of purchase.” There 
was a provision for the payment of the purchase price at 
certain rebate periods if the agreement should be complied 
with. The resale prices as established from time to time 
were required to be maintained by all jobbers and dealers, 
and sales could not be made from one jobber to another 
for any better prices than '‘established by the sheets,” and 
the purchaser agreed to “observe and strictly maintain 
* * * the selling prices as they are set forth in the 
schedules and observe and adhere to the rules and regula- 
tions as embodied in the price sheets ” or embodied in price 
sheets which might be issued by or under the authority 
of the licensor. Articles might be added to or removed 
from the schedules at any time. The purchaser also agreed 
during the life of the contract not to purchase, sell, adver- 
tise, or solicit orders for, or in any way handle or deal in, 
sanitary enameled iron ware of any manufacturer not 
licensed under the letters-patent enumerated in the agree- 
ment, except with the express written permission- of €be 
licensor. A breach of any of the conditions snbjeetied ^ 
ctmtract and all unfilled orders to concellation,' the for- 
friture of rebates and the power to obtain tiie ware mdnu- 
factnred under the letters-patent from any of the licenaed 
mantifscturera The purehaeer further agreed not to' sell 
ai^ goods on hand manufaetared in accordanoo' with ^ 
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p»teDt8« imqpie^ plby wh(^ Dwaufftoturad, «zoq^ in 
aocordvice wUh the prices, conditicm and regidaUona of 
nde entabliehed by the Ucmsor. 

The price list contained a notice to the jobbers’ salesinen 
that the agreements executed by their companies [47] re- 
quired thena to resell the various licensed products at no 
better prices, terms, or other regulations than therein es- 
tablished. And further, as changes, additions, and elimina- 
tions occurred, new sheets would be issued promptly. 

These are the main outlines of the a^gfreements, and, as 
em phaaivJng them, Wayman directed the manufacturers at 
the time they sent out the jobbers’ agreements to also send 
with them a letter containing the following: “ It is necessary 
for you [the jobbers] to execute these contracts before we 
[the manufacturers] can sell you licensed sanitary enameled 
ware.” This provision was enforced, as indicated by letters 
in the record. It was also the condition expressed by Way- 
man in his correspondence with other manufacturers whom 
he tried to induce to accept licenses and become parties to the 
agreements. In a letter to a jobber Wayman expressed tiie 
hope that the jobber could see his way clear to execute the 
agreement, as it covered “ a matter entirely for the jobbers’ 
benefit.” He further stated, “The Cedar Rapids Pump 
Company of your city have executed the agreement, and I 
hope you will co-operate immediately with your local com- 
petitors, which will be much more advantageous than a 
continuous cut market.” 

In this statonent certain things are prominent. Before 
tha agreements the manufacturers of enameled ware were 
independent and competitive. By the agreements they 
were combined, subjected themselves to certain rules and 
regulations, among others not to sell their product to the 
jobbers except at a price fixed not by trade and competitive 
conditions, bnt by the decision of the committee of six of 
their number, and zones of sales were created. And the 
jobbers were brought into the combination and made its 
sobjectiiojn complete and its purpose successful, tjnless they 
eote:^ f|ie combination they could obtain no enameled ware 
imy mequfaoturer who was in the combination, and 
copdtitip entiy [49] pw not to resell to pluml^ 



;||8 ■ 

Opliiibii at ithe Court 

Incept M the pricM d^rmhied by the manhfaetQrenb The 
trade we^ therefore, praetically controlled from prodit^ 
to consumer, and the potency of the scheme was ertablished 
by the oo-operation of 85 per cent of the manufacturers and 
their fidelity to it was secured not only by trade advantaiiss, 
but by what was practically a pecuniary penalty, not inaptly 
termed in the argument ** cash bail.” The royalty for each 
furnace was $5.00, 80 per cent of which was to be returned 
if the agreement was faithfully observed; it was to be ** for- 
feited as a penalty” if the agreement was violated. And 
for faithful observance of their engagements the jobbers, 
too, were entitled to rebates from their purchases. It is 
testified tiiat 90 per cent of the jobbers in number and more 
tiian 90 per cent in purchasing power joined the com- 
bination. 

The agreements clearly, therefore, transcended what was 
necessary to protect the use of the patent or the monopoly 
which the law conferred upon it. They passed to the pur- 
pose and accomplished a restraint of trade condemned by 
the Sherman law. It had, therefore, a purpose and accom- 
plished a result not shown in the Bement Case. There was 
a contmtion in that case that the contract of the National 
Harrow Company with Bement & Sons was part of a con- 
tract and combination with many other companies and con- 
stituted a violation of the Sherman law, but the fact was 
not established sndHhe case was treated as one between the 
particular parties, the one granting and the other receiving 
a right to use a patented article with conditions suitable to 
protect such use and secure its benefits. And there is noth- 
ing in Henry v. A. B. Dick Co.^ 224 U. S. 1, whidi contra- 
venes the views herein expressed. 

The agreements in the case at bar combined the manu- 
facturers and jobbers of enameled ware very muck to the 
same purpose and results as the association of mantt-[4$] 
fiuitorers and dealers in tiles combined them in Montague dk 
Oo, -r. Lowry, 193 U. S. 88, which combination was condemh^ 
by this court as offending the Sherman law. The added'ele- 
ipebt of the patent in the case at bar can not c^fw inai- 
qatmity from a like condemnaticni, for the reasons ive have 
steted^ And this we say without mitering into flie cohsidei^ 
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ation of distiiietaon df ri^ts for which fhe dannn^ 
ttitot Oimtonds between a patented article and a patented 
tool hied in the manufacture of an unpatented article. 
Bights conferred by patents are ind^d very definite and ex* 
tennve, but they do not give any more than other rights an 
universal license against positive prohibitions. The Sher- 
man law is a limitation of rights, rights whidi may be 
pushed to evil consequences and therefore restrained. 

This court has had Occasion in a number of cases to de- 
clare its principle. Two of those cases we have cited. The 
others it is not necessary to review or to quote from except 
to say that in the very latest of them the comprehensive 
and thorough character of the law is demonstrated and 
its sufficiency to prevent evasions of its policy “by resort 
to any disguise or subterfuge of form,” or the escape of 
its prohibitions “by any indirection.” United Statee v. 
American Tobacco Co., 221 U. 8. 106, 181. Nor can they 
be evaded by good motives. The law is its own measure 
of right and wrong, of what it permits, or forbids, and the 
judgment of the courts can not be set up against it in a 
supposed accommodation of its policy with the good inten- 
tion of parties, and it may be, of some good results. United 
States V. Trans-Missowi Freight Asso., 166 T7. S. 290; 
Armour Packing Co. v. United States, 209 U. S. 66, 62. 

The Colwell Lead Company asserts the legality of the 
license agreements as the other defendants do, and, besides, 
urges that it was not engaged in interstate commerce but 
that it only sold to plumbers and that none of the price re- 
strictions was applicable to it, nor was it [60] at any time 
in any relations whatsoever with the other defendants. It 
asserts that it was itself a jobber and therefore had no occa- 
aidn to deal with jobbers and that it was not present nor rep- 
resented at any of the meetings preceding the license agree- 
menta 

It does appear, however, that the cmnpany was a member 
of the association of manufecturers, an association which, 
we' 'have seen, passed the first resolution in regard to the 
‘t^llrem the president of the company when 

addreattd'^' &e' subject of the agreement exflree^ saa 
appreeiati<m of it provided all manu&cturers should “sign 
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iqh” li 0 weT 8 ri reserved final judgnant until ha could 
go over ^ matter in detail with Wayman, who .had ad" 
dreaaed hun* and declared that he would ‘* be greats in* 
fluenced by what other manufucturera do.” 

There is a letter in the record, about whidi, however, there 
is some diq^tute, purporting to have been written by die 
president of the company to Wayman, in which the latter’s 
interpretation of a previous letter was said to be “ entirely 
correct,” and which contained the following: “We will not 
retpiire any pieferentials below the lowest price made by the 
Standard Sanitai7 Manufacturing Co.” There can be little 
doubt of the genuineness of the letter, and it is certain that 
the company assented on the twenty-fifth of May, 1910. Its 
license, however, was modified in order that it might meet 
local competition in New York, its business being, it is con- 
tended, mostly local. 

It appears from the testimony that the company was a 
manufacturer and a jobber, manufacturing about one- half 
of what it sold. As a jobber it bought goods from other 
manufacturers but it denies there was an agreement as to 
prices with such manufacturers. 

The testimony as to the State or interstate character of its 
business is that it manufactures at Elizabeth, N. J. [61], 
and buys also from other manufacturers and jobbers. It 
ships from there to its warehouses in New York, Worcester, 
Mass., and Brooklyn. The trade of its Worcester branch 
covers about two hundred miles around Worcester, its efforts 
being to localize its business. It is doubtful, it is testified, 
if the trade goes beyond Massachusetts, the trade there being 
circumscribed. Sales in Connecticut are made through the 
New York ofiioe from the ware-rooms. 

It is manifest that the Colwell Company was a parly 
to the combination and was also engaged in interstate com- 
merce. The fact that its trade was less general than that 
of the other manufacturers and jobbers does not take itom 
it the diaracter of an interstate trader. The fact tlwt>it 
Wits lestrioted in lees degree than tite other jotters, Jiiveii 
a certain freedom of oomp^tion to meet lonl oon^tipiis 
hi Nttw York, diminishes only the degree d! ,onlpabfii^ 
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bat 4oes not entiraljr runove it. Indoed, it may be said 
that SB<^ freedom doee not even diBuniah culpability. It is 
a conoessioD, which may be made a mesns of midung com* 
petition where it is most formidable. 

Error is assigned on the action of the Circuit Court in 
not granting a motion made by defendants for an enlarge- 
ment of time to take testimony on the ground that they 
had been prevented, by the action of the Government in 
instituting criminal proceedings, from properly presenting 
their defense. 

The question arose upon the action of witnesses who 
were subpoenaed and called by the Colwell Lead Company, 
they being officers of some of the other manufacturers. 
The Gh>vemment apprehending, and as it now contends, 
that the witnesses were called to give them immunity 
from a criminal prosecution which was then pending in 
Michigan, notified them that if they testified they would 
do so at their peril, as immunity could only be claimed by 
162] witnesses for the Government. The witnesses there- 
upon, upon the advice of counsel, refused to testify, leaving, 
as it is contended, the Colwell Company particularly, and 
the other defendants as well, without the evidence such wit- 
nesses could have given and which, it is said, they did give 
subsequently in the criminal trial. 

Whether the testimony, if given, would have conferred 
immunity we are not called upon to determine. The only 
question is as to the extent of the court^s discretion in such 
circumstances. The Sherman Act provides for a criminal 
proceeding to punish violations and suits in equity to re- 
strain such violations, and the suits may be brought simul- 
taneously or successively. The order of their bringing must 
depMid upon the Gkivemment; the dependence of their trials 
can not be fixed by a hard and fast rule or made impera- 
tively to turn upon the character of the suit. Circumstances 
mey determine and are for the consideration of the court. 
An imperative rule that the civil suit must await the trial 
of tiie criminal action might result in injustice or take from 
tiie stiiiute a great deal of its . power. Besides a suit by 
tiie Gftvenunent there may be an action for damagea by a 
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^ pteraon injured l>7 msod of Knyiluiig fotbiddm 1)7 Ute 
Aci*’ Must it also Wait t Indeed, tl^e reaaonis urged fw’ the 
rule, if logically extended, would compel the postp<MM»iMait 
of the enforcement of the d'nl remedies until the exhaus* 
tion of criminal prosecutions or their expiration by lapse 
of time. Until either event occurs the danger of incrimi* 
nation can not be said to have passed. It is manifest, there- 
fore, that the most favorable view which can be taken of 
the lights of defendants in such situation is that they depend 
upon the discretion of the court in the particular case. We 
find no abuse of such discretion in the case at bar. 

Decree affirmed. 


UNITED STATES v. UNION PACIFIC BAILBOAD 
COMPANY.* 

AFFCAL FROM THE CIRCUIT COURT OF THE UNTTED STATES FOR 
THE DISTRICT OF UTAH. 

Na 446. Argued April 19, 22, 23, 1912.— Decided December 2, 1912. 

[226 n. S. 61.1 

The purchase by the Union Paciflc Railroad Company of forty-six per 
cent of the stock of the Southern Pacific Company, with the result- 
ing control of the lath's railway system by the former, is an illegal 
combination in restraint of interstate trade within the purview of 
the Sherman Anti-Trust Act of 1890 and must be dissolved.^ 

The Sherman Anti-Trust Act of July 2, 1800, 26 Stat. 209, c. 647, ap- 
plies to Interstate railroads which are among the principal Instru- 
mentalities of interstate commerce. 

The Sherman Act is intended to reach and prevent all combinations 
which restrains fireedom of interstate trade, and should be given a 
reasonable construction to this end. 

The opinions in Standard OH Co. v. United States and United States 
V. American Tobacco Co., 221 U. S. 1 and 106, contain no sugges* 
[69]tl<Hi that the decisions of the court in the Trans-Missouri and 

«For the opinion of the Circuit Court (188 Fed. 102), see efitiB, 
page 806. For opinion as to form of mandate (226 U. S. 470), see 
post, page 687. 

^ Ssrlhdras and statements of arc^ments copyrighted, 1912, 1918, by 
The Banks Law Publishing Company. 
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^ Joint Traffic canes were not correct in holding the combinatlona 
Involved to be illegal while applying the rute that the statute should 
be reasonably construed. 

The Sherman Ijaw prohibits the creation of a single dominating con* 
trol in one corporation whereby natural and existing competition in 
interstate trade is suppressed ; such prohibition extends to the con- 
trol of competing Interstate railroads effected by a holding company 
as in the Northern Securities case, and to the purchase by one of two 
competing railroad companies of a controlling portion, even if not, 
as in this case, a majority of the stock of the other. 

The Sherman Law, in its terms, embraces every contract or combina- 
tion in form of trust or otherwise or conspiracy in restraint of 
interstate trade. 

Ck>ngress is supreme over Interstate commerce, and a combination 
which contravenes the Sherman Law is illegal although it may be 
permissible under, and within corporate powers conferred by, the 
laws of the State where made. 

Courts should construe the Sherman Law with a view to preserve 
free action of competition in interstate trade, which was the pur- 
pose of Congress in enacting the statute. 

Competition is the striving for something which another is actively 
seeking and wishes to gain. 

Competition between two trans-continental railway systems such as 
the Union Pacific and Southern Pacific includes not only making of 
rates but the character of service rendered and accommodation 
afforded; and the inducement to maintain points of advantage in 
these respects is greater when the systems are independent than 
when the corporation owning one of the systems also dominates 
and* controls the other. 

The Union Pacific and Southern Pacific are competing systems of in- 
terstate railways and their consolidation by the control of the latter 
by the former through a dominating stock interest does, as a mat- 
ter of fact, abridge free competition, and is an illegal restraint of 
interstate trade under the Sherman Law. 

In this case held, that while there was a great deal of non-competitive 
business, a sufficiently large amount of competitive business was 
affected to clearly bring the combination made within the purview 
of the Sherman Law. 

In this case also held, that the necessity of the Union Pacific to obtain 
an entrance to San Francisco and other Oalifomia points over the 
lines of the Southern Pacific was not such as to Justify the combina- 
tion complained of in this case in view of the provisions for a contin- 
[M} uous railroad to the Pacific coast and for interchange of traffic 
without discrimination contained in the acts of July 1 , 1862, ' 12 
Stat 488, 485, f 12, c. 120, and of July 2, 1864, 18 Stat 804, 862, 
1 15, c. 216. 

Doubtless courts could restrain one railroad constructed under 
acts of July 1, 1862, and July % 1864, from making discriminations^ 
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ooBtmfy ta tiiB provlsloni of those acts In regard to interchange of 
traiDc, agatiigt another railroad also constructed under those acts. 

The obligation to keep faith with the Government in regard to 
management of railroads constructed under acts of Congress eon- 
ttnue notwithstanding changed forms of ownership and organi- 
aation, as does also continue the legislative power of Congress 
concerning such railroada 

Although a railroad corporation may lawfully acquire that portion 
of another railroad which connects, but does not compete, with 
any part of its own system, it may not acquire the entire system 
a substantial portion of which does compete with its lines. 

The effect of such a purchase and its legality under the Sherman 
Law may be Judged by what was actually accomplished, and the 
natural and probable consequences of that which was done. 

In determining the validity of a combination the court may look 
to the intent and purpose of those conducting the transaction 
and to the objects had in view. 

While in small corporations a majority of stock may be necessary 
for control, in large corporations, where the stock is distributed 
among many stockholders, a compact united ownership of less 
than half may be ample to control and amounts to a dominant 
interest sufficient to effect a combination in restraint of trade 
within a reasonable construction of the Sherman Law. 

In applying the general rules as to relief under the Sherman Law 
as declared- in Standard Oil Co. v. United States, 221 U. S. 1, 78, 
the court must deal with each case as it finds it; and where the 
combination has been effected by purchase by one corporation of 
a dominant amount of stock of its competitor the decree should 
provide an injunction against the right to vote stock so acquired, 
or payment of dividends thereon except to a receiver, and any 
plan for disposition of the stock should be such as to effectually 
dissolve the unlawful combination. 

Whether the decree can provide for the purchase by the Union 
Pacific of such portions of the Southern Pacific as are only con- 
necting and are not competitive and which effect a continuous 
line to San Francisco, not now determined, with leave to the Dis- 
trict Oourt to consider any plan pnqpoaed to effect such results. 
[64] Unless plans for dissolution are presented to, and affirmed 
by, the District Oourt within a reasonable period, in this case three 
months, that oourt should proceed to dissolve the combination by 
receiver and sale. 

The decree below, dismissing the bill generally, being affirmed by 
this court as to all matters other than the purchase of Soufiiern 
Pacific stock, is reversed in part, and the District Court retains 
Its Jurisdiction over the cause to see that the decree outUned by 
this court in this opinion is made effectuaL 

188 Fed;:Bep. 102, reversed in part 
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[MONOFOLT--OOMBIIVATION BT GABBnSBB — STOCK CONTBOL.—I. A COllibi* 

nation which places railroads engage in interstate commerce in 
such a relation as to create a single dominating control in one cor- 
poration whereby natural and existing competition in interstate 
commerce is unduly restricted or suppressed constitutes a restraint 
of interstate commerce forbidden by the Sherman Anti-Trust Act 
of July 2, 1890 (26 Stat. at L. 209» chap. 647, U. S. Comp. Stat. 
1901, p. 3200), whether accomplished through a holding company 
or through a direct transfer of a dominating stock Interest from 
one company to the other. 

For other cases, see Monopoly, II. c, in Digest Sup. Gt. 1908. 
MoNOPOLy-^0)MBiNAiTON BY Garriebs — Stook Gontrol. — 2 , A pur- 
chase by one railway company of a dominating stock interest in 
another, though legal in the State where made, and within cor- 
porate powers conferred by State authority, can not escape con- 
demnation under the Sherman Anti-Trust Act of July 2, 1890, if it 
contravenes the prohibitions of that statute against combinations 
and conspiracies in restraint of trade, enacted by Congress in the 
exercise of its supreme authority over interstate commerce. 

For other cases, see Monopoly, II. c, in Digest Sup. Ct. 1008. 
Monopoly— Combination by Gakribrs — Stock Control. — 3. The ac- 
quisition by the Union Pncillc Railroad Company, then operating a 
line from Missouri River i)oints to Portland, and thence to San 
Francisco by steamship connection, of 46 per cent of the outstand- 
ing capital stock of the Southern Pacific (Company, with the intent 
and result, not only of securing the Galifornia connection at Ogden 
over the Central Pacific line, and thus effecting such a continuity 
of the Union Pacific and Central Pacific lines from the Missouri 
River to San Francisco, as was contemplated by the acts of July 1, 
1862 (12 Stat. at L. 489, chap. 120), July 2, 1864 (18 Stat. at L. 366, 
chap. 216), and June 20, 1874 (18 Stat. at L. Ill, chap. 331, U. S. 
Comp. Stat. 1901, p. 3677), but of obtaining the dominating control 
of the entire Southern Pacific system, consisting of lines by water 
and rail, together forming a transportation system from New York 
and other Atlantic ports to San Francisco and Portland and other 
Padfle coast points, with various branches and connections, be- 
sides a steamship line from San Francisco to Panama, and from San 
Francisco to the Orient, and a half Interest in another line between 
the two latter points, which system was actively competing with 
the purchasing road for Interstate business, large in volume, though 

•The paragraphs following, in brackets, are from the syllabuli of 
the case, as reported in volume 57, page 124, Lawyers’ Edition, 
Bnprsnie Court Reports, Syllabus copyrighted, 1912, 191A by The 
Lawyers' Chnqieratlve FubUshlng Company. 
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small in comparison with the total traffic carried, creates, contrary 
to the act of July 2, 1800, a combination in restraint of interstate 
trade. 

For other cases, see Monopoly, 11. c. In Digest Sup. Gt. 1908. 
Injunction— Against Monopolies — Scope op Relief.— 4. The Federal 
District Court, in relieving against a combination in restraint of 
interstate trade, created contrary to the act of July 2, 1890, by the 
acquisition by the Union Pacific and Central Pacific lines of a 
dominant stock interest in the Southern Pacific Company, a com- 
peting railway system, should, by its decree, provide against the 
right to vote such stock while in the ownership or control of the 
Union Pacific Railroad Company, or any corporation owned by it, 
or while held for it by any corporation or person, and forbid any 
transfer or disposition thereof in such wise as to continue its con- 
trol, and should enjoin the payment of dividends on the stock while 
so held, except to a receiver appointed by the court to collect and 
hold such dividends until disposed of by its decree. 

For other cases, see Injunction, I. g, in Digest Sup. Ct. 1908. 
Appeal — ^Remanding fob Further Hearing — Dissolution op Monop- 
oly. — 6. Any plan for the disposition of the shares of stock of the 
Southern Pacific Company, found by the Federal Supreme Court 
to have been acquired by the Union Pacific Railroad Company, con- 
trary to the act of July 2, 1890, prohibiting combinations in the 
restraint of Interstate trade, must be such as effectively to dis- 
solve the Unlawful combination, and must be subject to the ap- 
proval and decree of the district court, which shall proceed, upon the 
presentation of any plan, to hear the Government and the defend- 
ants, and may bring in any additional parties whose presence may 
be necessary to a final disposition of the stock in conformity to 
the views of the Supreme Court.] 

For other cases, see Appeal and Error, 5408-5406, in Digest Sup. 
Ct. 1908. 

• « ♦ • • 

The facts, which involve the validity under the Sherman 
Anti-Trust Act of 1890 of the purchase by the Union Pacific 
Bailroad Company of a dominant interest of the stock of 
the Southern Pacific Company, and whether the same was a 
combination in restraint of interstate commerce within the 
purview of the act, are stated in the opinion. 

Mr. Oardenio A. Severance^ The Attorney General^ Mr. 
Frank B, Kellogg^ for the United States, appdlantt . 

The maintenance of free c<unpetition among railways has 
become the settled policy of the Nation. 
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The Bitoisti^ ConuiMrce Act, in its provisions agaiiiat 
contrscta, agreements, or combinations between common 
carriers for pooling, enforces the cmnpetitiTe principle. 

The Sherman Law, as construed 1)7 the courts, is directed 
against all attempts to suppress competition among inter* 
state carriers or to monopolize interstate commerce. No- 
tUmal Ootton OU Co. v. Texat^ 197 U. S. 116; Northern 
Seoutitiet Co. v. United Statea, 193 U. S. 197; United States 
T. Standard OH Co., 173 Fed. Bep. 177; United States v. 
Joint Traflie Assn., 171 U. S. 505 ; United States v. Trans- 
Missouri Freight Assn., 166 U. S. 290. 

This pdicy has found expression in the constitutions and 
laws of thirty-seven States and two Territories. 

The courts have recognized and enforced the policy, both 
under statutory and constitutional provisions, and also in 
the absence of such provisions. Centred R. R. Co. [66] v. 
Collins, 40 Georgia, 582; Clarke vi Centred R. dk B. Co., 
50 Fed. Rep. 338; Commonwealth v. South Penn Road, 1 
Pa. Co. Ct. Rep. 214; Continented Securities Co. v. Inter- 
"borough R. T. Co., 165 Fed. Rep. 945; Currier v. Ry. Co., 
48 N. H. 322; East St. Louis Connecting Ry. v. Jarvis, 92 
Fed. Rep. 735; East Line and Red River Co. v. Texas, 75 
Texas, 434; Edwards v. Southern Ry. Co., 66 S. Car. 277; 
6vdf,Col. S. Fe R. R. Co. v. Texas, 72 Texas, 404; Hamil- 
ton V. Savannah, dkc., Ry., 49 Fed. Rep. 412; Langdon v. 
Branch, 37 Fed. Rep. 449; Louisville <6 Nash. R. R. Co. v. 
Kentucky, 97 Kentucky, 675 ; S. C., 161 U. S. 677 ; MorriU v. 
Railway Co., 55 N. H. 531 ; Pearsedl v. Great Northern Ry., 
161 TJ. S. 646; Penn. R. R. Co. v. Commomweedth, 7 Atl. 
Bep. 368, 374; State v. "VanderhiU, 37 Oh. St. 590; Stockton 
V. Centred R. R. of N. J., 50 N. J. Eq. 62 ; Tex. <& Poe. By. 
Co. T. So. Poe. Ry., 41 La. Ann. 970; Yazoo, dkc., Ry. Co. j. 
Satethern Ry. Co., 83 Mississippi, 746. 

Xt is immaterial that one of two competing roads may be 
Pigamsed under the laws of another State or situated be- 
yipdjthe.b^ers of the State having the prohibition, 
iw |!|i;^y^^0446 N. H. 822 ; Investigation into Uidon^oei^ 
^ Sosithern Paciita, 12 I. C. C. Bep. 847; Morriftii. 

58l: Union Pwip> v* Mason City. 
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D^dffe By. O'o., 199 U. ^i\WiVtiited 8tate$ r. Vitim Padifte 
B. B. Oo.f 188 Fed. Bep. 121. 

Prior to the acquisition of the riock of the Southern 
PaciBc Company by the Union Pacific the lines of tiiose 
ttro qrstmns were competitive, and such acquisition, having 
eliminated such competition, was therefore in restraint of 
trade and in violation of the Anti-Trust Act. East St. 
Louis Oormeeting By. v. Jarvis^ 92 Fed. Rep. 735 ; East Line 
and Bed Bi/oer Go. v. Texas.^ 75 Texas, 434; East Line and 
Bed Biver Co. v. Bushing.^ 69 Texas, 306; Ovdf^ Col. <& 8. Fe 
B. B. Co. V. Texas, 72 Texas, 404; Harriman v. Northern 
Securities Co., 197 U. 8. 244; Kimhatt v. A., T. <6 8. F. By. 
Co., 46 Fed. Rep. 888; Louis. <& Nash. B. B. [66] Co. v. 
Kentucky, 97 Kentucky, 675 ; 8. C., 161 U. S. 677 ; Northern 
Securities Co. v. United States, 193 U. S. 197; PearsoXl v. 
Qreait Northern By., 161 U. S. 646 ; Peima. B. B. Co. v. Com- 
monwealth, 7 Atl. Rep. 368, 874; Standard OU Co. v. VidAed 
States, 221 U. S. 1 ; State v. Montana By. Co., 21 Montana, 
221; State v. Vanderbilt, 87 Oh. St. 590; Stockton v. Central 
B. B. of N. J., 60 N. J. Eq. 62 ; Tex. ds Pae. By. Co. v. South- 
ern Paovfie By., 41 La. Ann. 970; United States v. Am. To- 
bacco Co., 221 U. S. 106 ; United States v. Joint Traffic Assn., 
171 U. S. 505 ; United States v. Trans-Missouri Freight Assn., 
168 U. S. 302; United States v. Trans-Missouri Freight 
Asm., 68 Fed. Rep. 64; United States v. Union Pac. B. B. 
Co. et al., 188 F^. Rep. 110. 

The clause in the Pacific Railroad Act authorizing the 
Central Pacific and the Union Pacific to consolidate their 
lines gave the Union Pacific no right to buy the Southern 
Pacific. Louis. <6 Nash. B. B. Co. v. Kentucky, 161 U. S. 
677; Pearsall v. Cheat Northern By., 161 U. S. 646 ; Un. 
Pae. V. Mason City db Ft. Dodge By. Go., 199 U. S. 160. 

The acquisition of the controlling interest in tiie South- 
ern Pacific ^^stem by ihe Union Pacific tended tq iroppress 
competition, and therefore was in restraint of trade; also 
l^ded to monopoly and is in violation of the Sherapm A#. 

V. l^ort]yem St^n^ritpse Co.^ 197 U. S. 2^4; Nfoftir 
^ 'StiewiHes Co. v. United States, 193 U. S, 19t; 

B; ^iVa. V. Commonwealth, 7 AtL Rep. 868, 874; EtdeUddh 
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▼. Centra B. B. of N. SO N; J. Eq; 52| United State* ▼. 
Am. Tobaeeo Co.f 221 U. S. 106. 

The ownership by the Union Pacific of less than a ma- 
jority oi the stock in the Southern Pacific, Santa Fe, North- 
ern Pacific, Great Northern, and San Pedro lines tended 
to suppress- competition and create a monopoly and is in- 
hibited by the Sherman Act. Central B. B, Co. t. ColUna, 
40 Georgia, 682; Gibbs v. Consolidated Gas Co., 180 U. S. 
408; Loewe v. Lawlor, 208 U. S. 274; Loms. <Ss Nash. B. B. 
Co. V. Kentucky, 161 U. S. 677; Northern [67] Securities 
Co. V. United States, 193 U. S. 197 ; Pearsall v. Great North- 
ern By,, 161 U. S. 646; Penna. B. R. Co. v. Commonwealth, 
7 Atl. ^p. 368, 374; People v. Chicago Gas Trust Co., 180 
Illinois, 268; SdU Co. v. Guthrie, 35 Oh. St. 666; Stockton 
V. Centred B. R. of N. J., 50 N. J. Eq. 52; United States v. 
Standard Oil Co., 173 Fed. Rep. 179; Standard Oil Co. v. 
United States, 221 U. S. 1 ; United States t. Trans-Missouri 
Freight Assn., 166 U. S 290. 

The fact that the Union Pacific has, since the commence- 
ment of this suit, sold the balance of its stock in the Great 
Northern and Northern Pacific and in the Santa Fe is no 
reason why an injunction should not be granted. United 
States V. Trans-Missouri Freight Assn,, 166 U. S. 290. 

The control of the San Pedro road under the circum- 
stances of this case tended to suppress competition and is 
void, although that line was not completed at the time of 
the acquisition of the stock therein. Commonwealth v. 
Beech Creek R. R. Co., 1 Pa. Co. Ct. Rep. 223; Farrington 
V. Stucky, 166 Fed. Rep. 326; Hampton v. Savannadi, 
Florida <& W. By., 49 Fed. Rep. 412; Hartford <& New 
Haven B. B. Co, v. N. Y. <6 New Haven B. R. Co., 3 Rob- 
ertson (N. Y. Superior Court), 411; Inter. Com. Comm, 
y. PhUa. efi Reading B. R. Co., 123 Feii. Rep. 969; Langdon 
V.. Branch, 37 Fed. Rep. 449; Perma. B. R. Co. v. Common- 
wealth, 7 Atl. Rep. 368, 874; State v. Hartford <b New 
Ha/om B, B. Co., 29 CkmnectiQUt, 588; Thomsen v. Union 
Oi 9 sU» MaU Steamship: Co., 166 Fed. Rep. 261; UnUed 
ShlWtas "v* Paii^ersem,^^f^^ Bep. 280; United: State*', n, 
Staetiard^C^iOoi, 17B Fed. Rep. 177; Standard OU Co* ri 
Ufiite4fStaieSim.J5.S.l,. 
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The combination of steamship lines between American 
and foreign ports for the purpose of suppressing competi- 
tion is within the inhibitions of the Sherman Act. Tkom- 
»en V. Union Cootie Mail S. S. Co., 166 Fed. Bep. 251. 

The Government’s brief contains a f^opsis of the [68] 
constitutional and statutory provisions of the several 
States and Territories on the subject of parallel and com- 
peting lines. 

Mr. N. H. Loorrdo and Mr. P. F. Dunne for appellees. 

The object which the Union Pacific had in view in ac- 
quiring an interest in the Southern Pacific, was not to sup- 
press competition or to obtain a monopoly, hut to secure a 
permanent relationship with the Southern Pacific which 
would insure for it a perpetual through line to San Fran- 
cisco, as contemplated by Congress, and give to it as well, an 
entrance into all the trafiic-producing centers of California. 

As to the conception which Congress and the public had, 
of a angle, indivisible line of railroad extending from the 
Missouri River, with continuous rails to the Pacific Ocean, 
see act of July 1, 1862. Not only did Congress provide for 
the permanent physical continuity of the proposed railroads, 
but gave power to any two or more of them to consolidate 
and thus place themselves under a single management. §§ 
10, 12, 16, act of July 1, 1862, 12 Stat. 497 ; § 16, act of July 
2, 1864, 13 Stat. 862. See Ames v. Kansas, 111 U. S. 449. 

The hope and expectation of a single, indivisible line of 
railroad from the Missouri River to the Pacific Ocean could 
not be fully realized as long as the ownership was vested 
in separate corporations and the operation in different man- 
agements. 

It is clear from the testimony tiiat the officials of &e 
Union Pacific regarded the Southern Pacific not as a com- 
petitive, but as a connecting line. 

The testimony of the witnesses and the surrounding eir- 
tmmstonces demonstrate that the object and intent of pU- 
^amng the stock of the Southern Padfic was to pMitlEliBt 
the tnti^rity of the through from the Iffissouri 
to the Pacific coast and to procure for the Unitm [66} Pa- 
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cifio a permanent entrance into interior California points; 
it was not to obtain a competing line or to stifle compe* 
tition. 

This intent was shown by betterments. As to deducing 
intent frmn actions of the parties, see United States v. 
American Tobacco Company, 221 U. S. 106. 

The Southern Pacific was not bound to agree to joint 
tariffs under any law in force when the stock purchase was 
made. 

There was no law in 1901 by which that company could be 
forced to grant other than local rates between Ogden and 
San Francisco on traffic tendered to it by the Union Pacific; 
nor did the Pacific Bailroad Act of July 2, 1864, which re- 
quired the Union Pacific and the Central Pacific, as well 
as the other roads included therein, to be operated and 
used for all purposes of communication and travel so far 
as the public and Government are concerned as one con- 
tinuous line extend to requiring joint tarififs. L. R. dkc. 
B. R. Co. V. E. T. Va. cfe <?., 2 I. C. C. Kep. 456, and 3 I. C. C. 
Bep. 1, 6. 

This court has held that the fixing of rates is a legislative 
power which can not be exercised by the courts The Ex- 
press Cases, 117 U. S. 1, 28; Central Stock Yards v. Louis- 
vitte f&c. By. Co., 192 U. S. 568, 571 ; Oregon Short Line <& 
U. N. By. Co. V. Northern Pacific R. Co., bl Fed. Bep. 465, 
474; Little Rock <& M. R. Co. v. St. Lome S. W. By. Co., 
63 Fed. Bep. 775. 

The want of power to compel railroads to enter into such 
agreements led to the adoption of the Hepburn Act, § 16, 
34 Stat. 590, and the Interstate Commerce Commission was 
authorized to establish through routes, fix rates, and to 
determine the division of the through rate between con- 
necting carriers; but as to the law prior thereto, see Southern 
Pacific V. Int. Com. Comm., 200 U. S. 536, 553; Chicago db 
N. W. By. V. Osborne, 52 Fed. Kep. 916. 

The want of legal power on the part of the Union (70] 
Padflc tp compel the Southern Pacific to recognize the usual 
incidpi^ of a through route and the discretion possessed by 
the Southern Pacific to do aajts own welfare might dictate 
with xcq>cct to through rates, gave to that company add)* 
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(idiial adTvntages sitd made it possible for the Soothem 
Pacific to there effectively control the sitaation. 

The so-called Portland route to San Francisco is hot a 
inracticable one. Uniem Pacific officials had frequoitly con- 
sidered the opening of the Portland gateway for Sah Fran- 
cisco traffic, but had always concluded that it would be an 
unprofitable move, and therefore it was not done. One seri- 
ous objection was the length of the line. Portland is sub- 
stantially the same distance from Omaha as San Francisco 
is, and the rate to San Francisco through Portland would 
have to be the same as the rate via the short, direct line 
through Ogden; and the rate to Portland was the same as 
the rate to San Francisco. The Union Pacific would receive 
no greater revenue for hauling freight through Portland to 
San Francisco than it would for the same freight delivered 
at Portland. 

As a matter of fact, the Portland route to San Francisco 
has never been used, although it has been open, physically, 
since 1884. 

The most conclusive point, showing that the Portland 
route to San Francisco is and always has been an imprac- 
ticable one, is the fact that the Northern rail lines terminat- 
ing at Seattle, Tacoma, and Portland have never been able 
to carry any substantial amount of trans-continental traffic 
to or from San Francisco. 

The Oovemm^t’s argument is that the Portland route to 
San Francisco could have been used by the Union Pacific, in 
view of the successful operation of the Sunset line between 
New Toi^ and San Francisco via New Orleans by the South- 
ern Pacific. The conditions surrounding the operation of 
the Sunset route are so dissim [71] ilar, however, that it can 
not be regarded as a parallel case. In the first place it is 
operated under a single management from New York to San 
Francisco and California business is given preferred atten- 
tion. The freight is carried by boat from New Y oVk to New 
Orleans without stop, the California frdght qUiddy toans- 
ferred to cars waiting upon the -whavves, and tran^tot^ ih 
trainload lots to Los Angdes aiid San Fhmciaeo. It fa a 
eervice which can not be duplicated by any Clheir htokih 
water and rail line. 
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The traffic upcm which complainant mainly relies to estsb- 
lish competitive relations between the Union Pacific and tile 
Southern Pacific in 1901, was traffic between the Atlantic 
seaboard and the Middle West on the one hand and Califoi> 
nia points on the other. As to all this traffic the Union Pa- 
cific and Southern Pacific were not competitors, but connec- 
tions, and, in a sense, partners. 

A railroad is not a competitor of its connectiims on busi- 
ness handled by them jointly under a through tariff. South- 
ern Pacific V. Interstate Commerce Commiaeiony 200 U. S. 
536. 

In the Standard OU case, 221 U. S. 1, 80, this court recog- 
nized the^ legality of combining various pipe lines, in order 
to make a continuous line, and declared that an agreement 
or combination so to do would not be repugnant to tiie 
Sherman Act. 

Some of the reasons why Union Pacific was not a com- 
petitor of Southern Pacific’s Sunset route are that it was 
a connection of the Southern Pacific, handling through 
business on a joint tariff, to which the Southern Pacific had 
voluntarily agreed. In entering upon this relationship 
and agreeing to the joint tariff, the Union Pacific knew that 
the Southern Pacific possessed another line via New Or- 
leans and that it would endeavor to route traffic that way 
and get the long haul whenever circumstances permitted 
it. But notwithstanding that fact the Union [73] Pacific 
was willing to continue the relationship. As a matter of faet 
it had no choice about the matter; it was compelled to sub- 
mit to these conditions. The Southern Pacific was not only 
a partner but a dominant partner — a pai-tner with which the 
Union Pacific was required to associate or go out of busi- 
ness. With no rails of its own into California and no other 
railroad but the Southern Pacific to handle its California 
traffic, it was impossible for it to occupy the position of an 
independent, hostile competitor. 

The same principle is also controlling when we consider 
that as ^tween the Union Pacific and the Southern Pa- 
cific, San Francisco is a local non-competitive point on the 
l^thern Pimific, situated eight hundred miles distant friqim 
^ western terminus of the Union Pacific. 
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la ^the next place, Uie OoTernment’s argument assumee 
that two parts of the same railroad can compete with each 
otiier; that is to say, that that portion of the Southern' 
Pacific Railroad extending from San Francisco to Ogden 
can compete with that portion thereof extending from San 
Francisco to New York. 

This assumption can not be correct, as it is obvious that 
a railroad company can not compete with itself. 

Furthermore, the Union Pacific was a constituent member 
of the Ogden route before the purchase, and it continued as 
such thereafter. If the Ogden route, including the Union 
Pacific, competed with the Sunset route before the pur- 
chase, it still competes with it; if it did not compete with 
it before the purchase, it does not compete with it now. 
Competitive conditions between the two routes have not 
been changed by placing the Union Pacific and the Southern 
Pacific under a common management. 

As the Southern Pacific controlled the routing of Cali- 
fornia business, and the Union Pacific could obtain the 
business through the friendly interposition of that com- 
pany only, it can not be maintained that the Union Pacific 
[ 78 ] was a competitor of the company it was dependent upon 
to get the business. 

If the Southern Pacific was a competitor of the Union 
Pacific on California business, because of the Sunset route, 
and the Union Pacific can not own the stock of the Southern 
Pacific, then it will be impossible for any of the large rail- 
roads of the country to extend their lines by purchase or 
consolidation. Every railroad 'with more than one gateway 
is in the same predicament. If the Government were devis- 
ing a scheme to prevent the consolidation of all railroads, 
regardless of whether they were parallel or connectiug lines, 
a better one could not have been concocted than the iheory 
adopted in this case. 

Another reason why the Union Pacific should not be con- 
sidered as a competitor of the Southern Pacific on trans- 
continental business to and from California points is that 
it is but one link in the all-rail through line from the A.i- 
Ikntic seaboard to San Francisco, while the Southern Paicltfc 
has a continuous line from New York to San Finhcisob^ 
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under s single management. Tbe Union Pacific is de> 
pendent not only on the Southern Pacific on the west, birt 
on its eastern connections as well, to fix a titrough rate or 
to maintain a through service; in itself it could do nothing 
without the voluntary co-operation of the lines extending 
east from Omaha or Kansas City. 

If one line is the competitor of another merely because 
both of them happen to be links in systems of through 
routes which compete with each other, practically every 
railroad in the United States is a competitor of every other 
railroad in the United States, and under those conditions 
not one line could purchase or consolidate with another 
line becaij^e of its being a competitor. 

Complainant’s testimony as to the e'xistence of separate 
soliciting agencies and of the consolidation of certain of 
those agencies subsequent to 1901 does not prove that the 
[74] Southern Pacific and Union Pacific were in compe- 
tition with each other. 

All the large railroad systems in the United States have 
several gateways, representing different routes, through 
which their traffic may be handled; for instance, the New 
York Central, Pennsylvania, and Baltimore & Ohio rail- 
roads have among others, their St. Louis and Chicago gate- 
ways; the Chicago, Milwaukee & St. Paul, its Omaha, Kan- 
sas City, and St. Paul gateways; the Missouri Pacific, its 
Pueblo and El Paso gateways; the Southern Bail way, its 
Memphis and New Orleans gateways; the Louisville & Nash- 
ville, its St. Louis, Memphis, and New Orleans gateways. 

It is the effort of soliciting agents to secure business 
through these different gateways, as varying circumstances 
require them to solicit in favor of the one or the other, 
which induces the belief that there is competitiem between 
the routes represented by them, even though the agents 
may be working in the interests of the same carrier. A 
brief consideration of the proposition will disclose its fal- 
laql'. 

Complainant’s witnesses who expressed the opinion that 
the Union Pacific and Southern Pacific were competing 
Uiion; California business did so entirely upon the assump- 
tion that the rivalry of soliciting agmits was the competiti^ 
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^ mlroads/ The testimoiiy shows, however, how fsUsdoos 
such testimdny is sod demonstrates that the strife for busi- 
ness may merely be the competition whi<di is constantly 
going on between agents in the service of the same prin- 
cipal. 

As the work of soliciting agents against each other may 
be in. pursuance of a common employment and the results 
of their labors for the benefit of the same railroad or com- 
bination of connecting railroads, testimony as to the rivalry 
of soliciting agents cannot be used to show the existence of 
competition between the routes which they represent. 

176] The fact that two railroads have separate soliciting 
agents does not necessarily prove that the railroads they 
represent are competitors. 

The Government itself asserts that the Union Pacific 
and Southern Pacific are not competing at the present time 
and yet it appears that there are separate soliciting agencies 
representing those companies at New York and San Fran- 
cisco and other points. 

The other alleged competitive routes of minor importance 
did not make the Union Pacific and the Southern Pacific 
competitors in any direct and substantial sense. 

In order to bring the competition within the inhibition 
of the Sherman Act, it must be direct and substantial. Com- 
petition which is indirect and remote is not competition 
within the meaning of the statute; traffic unsubstantial in 
amount is not included within the terms of the law. When 
the Government seeks to set aside transactions as in restraint 
of trade and commerce, the burden rests upon it not only 
to prove the restraint of commerce, but the restraint of a 
substantial volume of commerce. It must affirmatively show 
that the competition was of some practical importance and 
that the restraint of commerce involved was unreasonable. 

The Sherman Act was not intended to apply to com- 
binations whose effect upon interstate commerce was indirect 
or incidental only, or which might remotely affect that com- 
merce. United Staiea v. Joint Traffi-e Assn., 171 U. S. 
806,668. 

This court puts contracts which only indirectly and ind- 
dMitaUy restrain interstate commerce upon the eaine 1;^^ 
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which ^are are noinerous examples, which incidentally and 
with respect to validity as legislation of the States, of 
indirectly affect interstate conunerce and yet are valid be* 
canse it is not a direct regulation of such commerce. An- 
derson V. United States.^ 171 U. S. 604, 615, and [76] Addys- 
ton Pipe and Steel Co. v. United States, 175 U. S. 211, 229. 

This court held in one of the most important and far- 
reaching decisions ever announced by it, that the Sherman 
Act does not prohibit every contract, combination, etc., in 
restraint of trade, but only those which unreasonably re- 
strain trade and commerce. Standard Oil Co. v United 
States, 221 U. S. 1; United States v. Am. Tobacco Co., 221 
U. S. 106; Cincinnati Packet Co. v. Bay, 200 U. S. 179; 
Phillips V. C&ment Co., 125 Fed. Rep. 594; Kimball v. 
Atchison <Sbc. By. Co., 46 Fed Rep. 888; State v. Cent, of 
Ga. By., 109 Georgia, 716. 

Treating all of the traffic over the various routes of minor 
importance as competitive and considering it in the aggre- 
gate, it is a mere bagatelle when compared with the entire 
traffic of the Union Pacific and the Southern Pacific. It 
amounts to only 0.88 per cent of the tonnage of the South- 
ern Pacific and to only 3.10 per cent of the tonnage of the 
Union Pacific, while the revenue of the Southern Pacific 
from this traffic aggregates only 1.25 per cent of its total 
revenue, an amount which it is not conceivable that the 
Union Pacific would have cared to invest millions in South- 
ern Pacific stock to suppress. See Bogera v. Nashville (6c. 
By. Co., 91 Fed. Rep. 299, and cases supra. 

The purchase of the stock of the Northern Pacific and the 
Santa Fe by defendants, and the settlement of right-of-way 
controversies with the Clark interests, which resulted in 
the joint construction and ownership of the San Pedro 
road, were not acts performed with the object of suppress- 
ing competition or of acquiring a monopoly, nor did they 
have that effect. 

A review of the entire record demonstrates that a mo- 
nopoly has not been created, that there has been no suppfes- 
mon of competition, and that there was no conspiraqr to 
effectuate either purpose. The record shows, on the 
[77] other hand, that the interest which the Union Padfle 
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acquired in tiie Southern Pacific has been of direct and 
substantial benefit to trade and commerce. 

The Union Pacific ownership of Southern Pacific stodk 
was not a control, and did not import, as a matter of law, 
the power in any view of the case to restrict competition. 
The Union Pacific merely became a minority stockholder, 
having by its first purchase acquired only about 37^ per cent 
of the stock and never acquired a majority. While the 
Union Pacific may have been able to keep control with less 
than a majority of stock thero was always a possibility 
tiiat it could not do so. Stock control condemned by this 
court has been of an actual majority. PearaaU v. Gretit 
Northern By., 161 U. S. 671; Northern Seouritiee Case, 
120 Fed. Rep. 726; S. C.y 193 U. S. 106; Noyes on Inter- 
corporate Relations, § 294 ; and see PuUman Co. v. Mo. Pac. 
i?., 116 U. S. 678. 

The acquisition and ownership by the Union Pacific of 
the Huntington stock by out-and-out sale to it by a stock- 
holder in the market, is not, as such, within the power of 
Congress to regulate, under the commerce clause of the 
Constitution. United States v. Knight Co., 166 U. S. 1. 

The acquisition and ownership of property by a corpo- 
ration or citizen of a State is not interstate commerce. The 
Union Pacific is a Utah corporation and had power to 
purchase stock of the Southern Pacific. Nat. Bank v. 
Matthews, 98 U/ S. 628; St. Louis B. B. v. Terre Haute 
B. B., 145 U. S. 407; Paul v. Virginia, 8 Wall. 168. 

A State corporation is subject to regulation by Congress 
<mly to the extent and by the measure of its engagement 
in interstate commerce. Employers' Liability eases, 207 
U. S. 463, 499. See Ashley v. Byan, 163 U. S. 436, 442; 
LouisviUe <6 NashvUle case, 161 U. S. 677 ; MohUe dkc. B. B. 
Co. V. Mississippi, 210 U. S. 187, 202. 

The authority of the several States to permit railroads 
within their respective territory to consolidate on terms 
[78] prescribed by each is inconsistent with the asserti(Hi of 
a power of Congress to the same effect, as it could only 
prescribe a uniform rule. 

The purchase by the Union Pacific of the Hunting^ 
stodk by out-and-out sale is not within the purview of thC‘ 
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Sherman Law. An out-and-out sale is quite distinguishable 
from a collateral stipulation or covenant running with the 
sale. 

The combination or conspiracy prohibited by the Sherman 
Law is essentially a process terminable in future. It is 
not like a sale completed when made. MitcheU v. Beynoldt, 
1 P. Wms. 181. For some of these collateral agreements 
to sales see Diamond MaAeh Co. v. Roeher, 106 N. Y. 473; 
Nordenfeldt v. Maxim., App. Cas., 1904, 685; Bancroft v. 
Embossing Co.., 72 N. H. 407; Packet Co. v. Bay, 200 

U. S. 179. 

Something more than the acquisition of a competing 
property is necessary to bring the purchaser and seller 
within the Sherman Law. Shavonee Compress Co. case, 
209 U. S. 434; Chemical Co. v. Provident Co., 64 Fed. Rep. 
950; The Chreene ease, 52 Fed. Rep. 115; Roller Co. v. 
Cushman, 143 Massachusetts, 855, 364; Oakdcde Co. v. 
Oarst, 28 Atl. Rep. 973. See also Harrtman v. Memies, 
115 California, 19; Collins v. Locke, L. R., 4 App. Cas. 
674; Skrainka v. Scharring-Hausen, 8 Mo. App. 522; LesUe 

V. LoriUard, 110 N. Y. 619; Cohen v. Berlin, 66 N. Y. Supp. 
568; KeUog v. Larkin, 3 Pinney (Wis.), 128; Dolph v. 
Troy Co., 28 Fed Rep. 554; Malhews v. Associated Press, 
32 N. E. Rep. 981; Vinegar Co. v. Voehrhaoh, 148 N. Y. 68; 
Maeauley v. Tierney, 19 R. I. 266; Bohn v. Mfg. Co., 54 
Minnesota, 283; Cote \. Murphy, 159 Pa. St. 420; Ins. Co. 
v. Bd. of Underwriters, 67 Fed. Rep. 317; Nat'l Assn. v. 
Cummmg, 170 N. Y. 316; Vogelen v. Ganter, 167 Massa- 
chusetts, opinion of Holmes, J. 

A competitor may be driven out by lawful competition, 
Mogul S. S. Co. V. McGregor, L. R., 28 Q. B. D. 612; 
[79] WMtwdl V. Continental Tobacco Co., 125 Fed. Rep. 
469; Bonsaek v. Smith, 70 Fed. Rep. 888, and if so he may 
also lawfully be bought out by voluntary contract 
Meite dze or aggregation by purchase does not necessarily 
amount to violations of the Sherman Law. 

JChe mme stockholders may lawfully own a controlling 
interest in each of two competing corporations. Bigelow r. 
Fed. Rep. 704, 727. 
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Mr. Justice J)ja detivered the opinio ol the> court. 

Tto case was b^;uB in the United States Circuit Court 
for the District of Utah to enforce the provisions of the so* 
called- Sherman Anti-Trust Act of 1890, 26 Stat. 209, c. 617, 
agaihst certain alleged conspiracies and combinations in 
restraint of interstate commerce. The case in its principal 
aspect grew out of the purchase by the Union Pacific Bsil- 
road Company in the month of February, 1901, of certain 
shares of the capital stock of the Southern Pacific Company 
from the devisees under the will of the late Collis P. Hunt- 
ington, who had formerly owned the stock. Other tiiares of 
Southern Pacific stock were acquired at the same time, the 
holding of the Union Pacific amounting to 750,000 tiiares or 
about S7| per cent (subsequently increased to 46 per cent) 
of the outstanding stock of the Southern Pacific Company. 
The stock is held for the Union Pacific Company by one of 
its proprietary companies, the Oregon Short Line Bailroad 
Company. The Government contends that the domination 
over and control of the Southern Pacific Company given to 
the Union Pacific Company by this purchase of stock brings 
the transaction within the terms of the Anti-Trust Act. A 
large amount of testimony was taken and the case heard 
before four circuit judges of the Eighth Circuit, resulting 
in a decree dismissing the bill. 188 Fed. Bep. 102. 

Prior to the stock purchase in 1901 the Union Pacific 
[80] ^stem may^briefly be described as a line of railroad 
from the Missouri Biver to the Pacific coast, namely, from 
Omaha, Nebraska, or perhaps more strictly from Council 
Bluffs, Iowa, and from Kansas City, Missouri, to Ogden, 
Utah, and Portland, Oregon, with various branches and con- 
necticms, and a line of steamships from Portland to San 
Francisco, California, and from Portland to the Orient; and 
a line -of steamships from San Francisco to the Orient (the 
Occidental & Oriental Steamship Company), in which the 
Union Pacific and the Southern Pacific each owned a half 
interest. The main line from Council Bhiffb to Ogdet^ a 
Bttirover 1,000 miles in length, whh tiie branch fronr Slu- 
san^'t^ty, throus^ DenTetj Ccdorado, to Cheyenne) 
ming, on the main line^ was owned and iterated 
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Union Paoific; the line from Granger, Wyoming, on the 
main line of the Union Pacific, to Huntington, Oregon, was 
owned and operated by the Oregon Short Line Railroad 
Company, the capital stock of which was owned by the 
Union Pacific; and the line from Huntington to Portland 
was owned and operated by the Oregon Railroad & Naviga- 
tion Company, the stock ownership of which was in the 
Oregon Short Line. The boat line from Portland to San 
Francisco and to the Orient, the Portland & Asiatic Steam- 
ship Company, was organized early in 1901, its stock being 
owned by the Oregon Railroad & Navigation Company. 

The Southern Pacific Company, a holding company of 
the State of Kentucky, also engaged in operating certain 
lines of railroad under lease, controlled a line of railroad 
extending from New Orleans through Louisiana, Texas, 
New Mexico, Arizona, California and Oregon to Porf.land, 
reaching Los Angeles and San Francisco, with several 
branch lines and connections extending into tributary terri- 
tory. A line of boats running between New York and New 
Orleans was also owned and operated by the Southern 
Pacific, and later the same ships entered the port of Gal- 
[81] Teston, where also the Southern Pacific reached tide- 
water, and it had branches extending to various points in 
northern Texas connecting with other lines of road. The 
Southern Pacific also operated, under lease, the railroad of 
the Central Pacific Railway Company, all the stock of which 
is owned by the Southern Pacific. Ilie lines of the Central 
Pacific consisted of the road from San Francisco to Ogden, 
about 800 miles in length and connecting at the latter place 
with the Union Pacific and the Denver & Rio Grande Rail- 
road Company’s line. It also had various branches in and 
about California aggregating in mileage about 500 miles. 
The Southern Pacific also owned a majority of the stock of 
the Pacific Mail Steamship Company, which operated a line 
of steamships plying to ports in the Orient and running 
between San Francisco and' Panama which, with the Pan- 
ama ;&aflroad- and its boats, constituted the so-called Pan- 
amajratife. * 

'llhe oonteittdn of the- Govennn«it is thati prior to <iie 
atorit'iiBtnhsse, the Union Pacific and Seathem-Paieifie aNrir 
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oompedng i^Tstems of railroad engaged in interstate cMn- 
merce, and acted independently as to a large amount of such 
carryum; trade, and that since the acquisition of the stock in 
question the dominating power of tlie Union Pacific has 
eliminated c<ftnpetition between these two systems, and that 
such domination makes the combination one in restraint of 
trade within the meaning of the first section of the act of 
Congress of July 2, 1890, and the transaction an attempt to 
monopolize interstate trade within the provisions of the 
second section of the act. 

In view of the recent consideration of the history and 
meaning of the act {Standard OU and Tobacco caaea, 221 
U, S. 1 and 106, respectively) it would be superfiuous to 
enter upon any general consideration of its origin and scope. 
In certain aspects the law has been thoroughly considered 
and its construction authoritatively settled, and in determin- 
ing the present controversy we need but [82] briefly re- 
state some of the conclusions reached. The act applies to 
interstate railroads as carriers conducting interstate com- 
merce, and one of the principal instrumentalities thereof. 
United States v. Trans-Missouri Freight Association, 166 

U. S. 290; United States v. Joint Traffic Association, 171 
n. S. 605. The act is intended to reach combinations and 
conspiracies which restrain freedom of action in interstate 
trade and commerce and unduly suppress or restrict the 
play of compel^ion in the conduct thereof. United States 

V. Joint Trafflc Association, supra. In that case an agree- 
ment betweoi competing interstate railroads for the purpose 
of fixing and maintaining rates was condemned. 

‘‘It is,” said the court (p. 571), “the combination of 
these large and powerful corporations, covering vast sec- 
tions of territory and influencing trade throughout the 
whole extent thereof, and acting as one body in all ^e 
matters over which the combination extends, that consti- 
tutes the alleged evil, and in regard to which, so far as 
the combination operates upon and restrains interstate ocm- 
merce, Congress has power to legislate and to prohibiii^ ‘ 
In &e Northern Securities Co. v. United IfiS UviSi 
187, this court dealt with a c(Malnnation differing in ehkr^ 
aetw from that considered in the Trans-MissOuri ^and; Jbint 
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Traffic cases, and it was there hdd that the transfer to a 
holding company of the stock of two competing interstate 
railroads, thereby effectually destroying the power which 
had theretofore existed to compete in interstate commerce, 
was a restraint upon such commerce, and Mr. Justice Harlan, 
announcing the affirmance of the Decree of the Circuit Court, 
said (p. 337) : 

** In all the prior cases in this court the Anti-Trust Act has been 
construed as forbidding any combination which by its necessary 
operation destroys or restricts free competition among those engaged 
in interstate commerce; in L38] other words, that to destroy or re- 
strict free competition in interstate commerce was to restrain such 
commerce. Now, can this court say that such a rule is prohibited by 
the Constitution or is not one that Congress could appropriately pre- 
scribe when exerting its power under the commerce clause of the 
Constitution? Whether the free operation of the normal laws of 
competition* is a wise and wholesome rule for trade and commerce is 
an economic question which this court need not consider or deter- 
mine.*’ 

Mr. Justice Brewer, who delivered a concurring opinion, 
while expressing the view that the former cases were rightly 
decided, said that they went too far in giving the reasons 
for the judgments, and declared his view that Congress 
only intended to reach and destroy those contracts which 
were in direct restraint of trade, unreasonable and against 
public policy. He was nevertheless emphatic in condemn- 
ing the combination effected by the Northern Securities 
Company and the transfer of stocks to it, which policy, 
he declared, might be extended until a single corporation 
with stocks owned by three or four parties would be in 
practical control of both roads, or, viewing the possibilities 
of combination, the control of the whole transportation 
system of the country, and, in concluding his concurring 
opinion, said (p. 363) : 

*‘It must also be remembered that under present conditions a 
single railroad is, if not a legal, largely a practical, monopoly, and 
the arrangement by which the control of these two competing roads 
was merged in a single corporation broadens and extends fuch 
monopoly. I can not look upon it as other than an unreasonable 
combination in restraint of interstate commerce— one in conflict with 
State law and within the letter and spirit of the statute and the pomes 
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Of the Sherman Act and kindred statutes, this court, 
shaking by Mr. Justice McKenna, said in National Cotton 
OU Co. V. Texas, 197 U. S. 115, 129: 

[84] ** According to them, competition, not combination, should be 
the law of trade. If there is evil in this, it is accepted as less than 
that which may result from the unification of interest, and the power 
such unification gives. And that legislatures may so ordain this court 
has decided. United States v. E. C. Knight Co., 156 U. S. 1 ; United 
States V. Trans-Missouri Freight Association, 166 U. S. 290; United 
States V. Joint Traffic Association, 171 U. S. 505 ; Northern Securities 
Co. V. United States, 198 U. S. 197; SuHfi A Co. v. United States, im 
U. S. 375.” 

In the recent discussion of the history and meaning of 
the act in the Standard Oil and Tobacco cases this court 
declared that the statute should be given a reasonable con- 
struction, with a view to reaching those undue restraints of 
interstate trade which are intended to be prohibited and 
punished, and in those cases it is clearly stated that the deci- 
sions in the former cases had been made upon an application 
of that rule, and there was no suggestion that they had not 
been correctly decided. In the Tobacco case, after referring 
to the previous decision in the Standard Oil case and the 
decisions in the Trans-Missouri and Joint Traffic cases, the 
doctrine was tersely summarized by the Chief Justice, speak- 
ing for the court, as follows (p. 179) : 

” Applying the^rule of reason to the construction of the statute, it 
was held in the Standard Oil case that as the words 'restraint of 
trade * at common law and in the law of this country at the time of 
the adoption of the Anti-Trust Act only embraced acts or contracts 
or agreements or combinations which operated to the prejudice of 
the public interests by unduly restricting competition or unduly 
obstructing the due course of trade or which, either because of their 
Inherent nature or effect or because of the evident purpose of the 
acts, etc., injuriously restrained trade, that the words as used in the 
statute were designed to have and did have but a like significance. 
It was therefore pointed out that the statute did not forbid or restrain 
[ 85 ] the power to make normal and usual contracts to further trade 
by resorting to all normal methods, whether by agreement or other- 
wise, to accomplish such purpose. In other words, it was held, not 
that acts which the statute prohibited could be removed' Dmn the 
^i^trol of its prohibitions by a finding that th^ were reasonalde^ but 
that the duty to interpret which inevitably arose from the general 
charactSf of the term restraint of trade required that the words 
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restraint of trade should be given a meaning which would not destrt^ 
the Individual right to contract and rendw difficult If not Impossible 
any movement of trade in the channels at Interstate commerce — the 
tree movement of which It was the purpose of the statute to protect.” 

We take it, therefore, that it may be regarded ae settled, 
applying the statute as construed in the decisions of this 
court, that a combination which places railroads engaged in 
interstate commerce in such relation as to create a single 
dominating control in one corporation, whereby natural and 
existing competition in interstate commerce is unduly re- 
stricted or suppressed, is within the condemnation of the 
act. While the law may not be able to enforce competition, 
it can reach combinations which render competition imprac- 
ticable. Swift tfe Co. V. United States, 196 U. S. 375. 

Kor do we think it can make any difference that instead 
of resorting to a holding company, as was done in the 
Northern Securities case, the controlling interest in the 
stock of one corporation is transferred to the other. The 
domination and control, and the power to suppress compe- 
tition, are acquired in the one case no less than in the other, 
and the resulting mischief, at which the statute was aimed, 
is equally effective whichever form is adopted. The statute 
in its terms embraces every contract or combination, in 
form of trust or otherwise, or conspiracy in restraint of 
trade or commerce. This court has repeatedly [86] held 
this general phraseology embraces all forms of combination, 
old and new. “ In view of the many new forms of contracts 
and combinations,” said the Chief Justice in the Standard 
Oil case (p. 59), ‘‘which were being evolved from existing 
economic conditions, it was deemed essential by an all- 
embracing enumeration to make sure that no form of con- 
tract or combination by which an undue restraint of inter- 
state or foreign commerce was brought about could save 
such restraint from condemnation.” A more effectual form 
of combination to secure the control of a competing railroad 
than for one road to acquire a dominating stock interest 
in the other, could hardly be conceived. If it is true, as 
contended the GovMnment, tiiat a stock interest sufficient 
for the purpose was obtained in the Southern Pacific Cmn- 
pADy, with a view to securing the control of that company 
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and thus destroying or restricting competition with tiie 
Union Pacific in interstate trade, tiie transaction was in 
our opinion within the terms of the statute. 

That the purchase was legal in the State where made 
and within corporate powers conferred by State authority 
constitutes no defense, if it contravenes the provisions of 
the Anti-Trust Act, enacted by Congress in the exercise of 
supreme authority over interstate commerce. Northern Se- 
ouritiea Co. v. United Statee., eupra^ 334; Standard OU Co. 
V. United Statee, eupra, 68 ; United States v. American To- 
haeco Co., supra, 183. 

It is said, however, and this was the view of the majority 
of the circuit judges, that these railroads were not com- 
peting, but were engaged in a partnership in interstate 
carriage as connecting railroads, and it was further said 
that the Southern Pacific, because of its control of the line 
from Ogden to San Francisco and other California points, 
was the dominating partner. A large amount of the testi- 
mony in this voluminous record was given by railroad men 
of wide experience, business men and Uppers, who, with 
[87] practical unanimity, expressed the view that prior to 
the stock purchase in question the Union Pacific and South- 
ern Pacific Giystems were in competition, ^arp, well-defined, 
and vigorous, for interstate trade. To compete is to strive 
for something which another is actively seeking and wishes 
to gain. The Southern Pacific, through its agents, adver- 
tisements, and literature, had undertaken to obtain trans- 
portation for its “Simset” or southerly route across the 
continent, while the Union Pacific had endeavored in the 
same territory to have freight diipped by way of its own 
and connecting lines, thus securing for itself abbdt 1,000 
miles of the haul to the coast. 

To preserve from undue restraint the free action of com- 
petition in interstate commerce was the purpose which con- 
trolled Congress in enacting this statute, and the oomrts 
diould construe the law with a view to effecting the cd^cct 
of its miactment. 

Competition between two soda, systems eonsitts not 
in making rates, which, so far as tiie shipper wav eoAi- 
ocamed,' the pnx^ aftiows; were by agreement;: fixed at: 
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same Hgure whichever route was used and then appor- 
tioned among the connecting carriers upon a basis satisfac- 
tory to themselves, but includes the character of the service 
rendered, the accommodation of the shipper in handling and 
caring for freight and the prompt recognition and adjust- 
ment of the shipper’s claims. Advantages in these respects 
were the subjects of representation and the basis of solici- 
tation by many active, opposing agencies. The maintenance 
of these by the rival companies promoted their business and 
increased their revenues. The inducement to maintain these 
points of advantage — low rates, superiority of service, and 
accommodation — did not remain the same in the hands of 
a single dominating and common ownership as it was when 
they were the subjects of active promotion by competing 
owners whose success depended upon their accomplishment. 

[88] The consolidation of two great competing systems 
of railroad engaged in interstate commerce by a transfer 
to one of a dominating stock interest in the other creates a 
combination which restrains interstate commerce within 
the meaning of the statute, because, in destroying or greatly 
abridging the free operation of competition theretofore 
existing, it tends to higher rates. United States v. Joint 
Traffic Association, supra, 577. It directly tends to less 
activity in furnishing the public with prompt and efficient 
service in carrying and handling freight and in carrying 
passengers, and in attention to and prompt adjustment of 
the demands of patrons for losses, and in these respects puts 
interstate commerce under restraint. Nor does it make any 
difference that rates for the time being may not be raised 
and much money be spent in improvements after the com- 
bination is effected. It is the scope of such combinations 
and their power to suppress or stifle competition or create 
monopoly which determines the applicability of the act. 
Pearsdll v. Great Northern Railway Co,, 161 U. S. 646, 676; 
UnUed States v. Joint Trafjio Association, supra. 

It is urged that this competitive traffic was infinitesimal 
when compared with the gross amount of the busing 
ttanstu^ied by both roads, and so small as only to amount 
to that incidental restraint of trade which ought not to. 
be/heldvto be within the law; but we think the testums^ 
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amply shows that, wMle these roads did a great dmd ol 
business for which they did not compete and that the cmn- 
petitive business was a comparatively small part of the sum 
total of all traffic, State and interstate, carried over them, 
nevertheless such competing traffic was large in volume, 
amounting to many millions of dollars. Before the transfer 
of the stock this traffic was the subject of active competi- 
tion between these systems, but by reason of the power 
arising from such transfer it has since been placed under 
a common control. It was by no means a [89] negligible 
part, but a large and valuable part, of interstate commerce 
which was thus directly affected. 

The fact that the Southern Pacific had a road of its 
own from the Gulf to the Pacific coast did not prevent 
competition for this traffic. The Union Pacific and its con- 
nections were engaged in the same carrying trade, and as 
a matter of fact were competing for that trade, by all the 
usual means of competition resorted to by rival railroad 
systems. As this court said, speaking by Mr. Justice 
Holmes, in Swift tfe Co. v. United States, supra, 898.: 

“ Commerce among the States is not a technical legal con- 
ception, but a practical one, drawn from the course of 
business.” That commerce, as conducted from the East to 
the Pacific coast, was in a substantial part the subject mat- 
ter of rivalry and competition between these two systems. 
Since the stock transfer the companies have common of- 
ficers and the rival soliciting agencies have been for the most 
part abandoned. 

It is contended that the Union Pacific was but a con- 
necting road and really had no line to San Francisco, but 
was dependent upon the Southern Pacific for such terms 
as it could make over the old Central Pacific line from 
Ogden to San Francisco. The facts disclose, as we have 
already said, that the Union Pacific had a line to Portland 
by way of the Oregon Short Line and the Oregon Railroad 
ft Navigation Company, and thence to San Francisco by 
steamboat connection. It may be admitted that this was 
a mudi longer route than by way of the Ogden oonnecti<m, 
and that as a practical matter nearly all of the frei^t in- 
tendsd fdr San Francisco and near-by points went over the 
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Ogdea routo, neverthelesB the Portlaiid route was a factor 
in rate making to the coast, and the testimony shows that 
the Union Pacific and the Southern Pacific, up to the time 
of the sale of the stock, had been working for many years 
under a satisfactory arrangement as to rates. It is going 
tbo far to say that the Union Pacific was entirely at the 
[90] mercy of the Southern Pacific in making rates for 
frei^t by way of the Ogden connection because the latter 
company controlled the old Central Pacific line to San 
Francisco. It certainly would have been very detrimental 
to the Southern Pacific to have declined an arrangement for 
the carriage of freight received from the Union Pacific and 
its connections for transportation to California by way of 
the Ogden route. The traffic manager of the Southern 
Pacific testified that the division of the through rate from 
Omaha to San Francisco has been the same since 1870; 
that he thought it unfair to the Southern Pacific, but that 
it was the best that could be obtained at the time. One of 
the reasons for the Central Pacific leasing its lines to the 
Southern Pacific, as set forth in the lease, was that the 
Union Pacific had secured control of the Oregon Short 
Line and thereby obtained an outlet to the Pacific, other 
than over the Central Pacific, ‘‘and thus in that respect 
placed itself in opposition to the interests of the Central 
Pacific,” and that it was “ not only to the best interests of, 
but absolutely necessary that, the Central Pacific Railroad 
Company, in order to maintain itself against these diver- 
sions (of the Union Pacific and others), should be operated 
in connection with a friendly through line to the waters of 
the Atlantic.” 

Nor do we think it can be justly said that because of 
the connection with the Rio Grande road at Ogden the 
Southern Pacific was in position to discriminate at will 
against the Union Pacific in such wise as to greatly impair 
the latter road’s carrying trade upon eastbound freight. In 
this connection it is said that since the consolidation, not- 
withsl^ding the former published rates are maintained, the 
favoring attitude of the Southern Pacific to the Union 
Pacific practically destroyed the carrying trade from Ogden 
to j^ filest for the B^o Grande system and necessitated jfibe ' 
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construction by the latter road of a hew ^nxiectioh for 
Califorma points, and that [9^1] such would have been the 
fate of the Union Pacific upon disagreement as to rates 
with the Southern Pacific. In reference to this point ve 
think it is pertinent to consider the acts of Congress known 
as the Pacific Bailroad Acts. These acts required the two 
roads, the Central Pacific and Union Pacific, to be operated 
and used for all purposes of communication, travel, and 
transportation, so far as the public and Government are 
concerned, as one connected, continuous line” (12 Stat. 4«9. 
495, act of July 1, 1862, c. 120, *12), and in such operation 
and use ^^to afford and secure to each equal advantages and 
facilities as to rates, time, and transportation, without any 
discrimination of any kind in favor of the road or busi- 
ness of any or either of said companies, or adverse to the 
road or business of any or either of the others * * * (18 
Stat. 356, 862, act of July 2, 1864, c. 216, § 15). They also 
authorized the consolidation of the roads. These acts, it is 
said, are only intended to secure the permanent physical 
connection of the roads and to provide for equal accommo- 
dations upon the basis of independent carriage, and outline 
no method by which the two roads can be compelled to 
make a joint through rate, and that at the time of the stock 
transfer there was no such provision in the Interstate Com- 
merce Acts. Therefore, it is said that the Union Pacific, no 
less than the Bio "Grande, would have been practically at 
the mercy of the Southern Pacific in the favorable or un- 
favorable treatment which might have been accorded to it* 
in the matter of through business to be transported east- 
wardly. The purpose of Congress to secure one permanent 
road to the coast so far as physical continuity is concerned 
is apparent, but we do not think the acts stop with that 
requirement. It is provided that facilities as to rates, time, 
and transportation shall be without any discrimination of 
any kind in favor of either of said companies or adverse to 
the road or business of any or either of the others, and the 
purpose of Congress [92] to secure a continuous line of 
road, operating from the Missouri Biver to the Pacific cOast 
as one road, is further emphasized in the act of Congress Of 
June 20, 1874, c. 331, 18 Stat. Ill, making it an offense for 
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Any officer or agent of the companies authorized to construct 
the roads or migaged in the operation thereof, to refuse to 
operate and use the same for all purposes of communica- 
tion, travel and transportation, so far as the public and 
Govemm^t are concerned, as one continuous line, and mak- 
ing it a misdemeanor to refuse, in such operation and use, 
to afford and secure to each of said roads equal advantages 
and facilities as to rates, time and transportation, without 
any discrimination of any kind in favor of or adverse to 
any or either of said companies. Such practices of syste- 
matic and preconcerted discrimination as are said to have 
destroyed the Rio Grande’s carrying trade as a connection 
for the East for business at Ogden would have violated the 
statute as discriminations adverse to the Union Pacific and 
be equally violative of the letter and spirit of the acts of 
Congress. Certainly such discriminations could be re- 
strained by the courts {Union Pacific Railway Co. v. CM- 
cago, Rock Island <& Pacific Railway Co., 163 U. S. 564, 608, 
604), and might possibly have resulted in a forfeiture of 
all rights under the acts of Congress. The obligation to 
keep faith with the Goveimment continued, as did the legis- 
lative power of Congress concerning these roads, notwith- 
standing changed forms of ownership and organization. 
Union Pacific RaUroad Company v. Mason City <&o. Rail- 
road Co., 199 U. S. 160. 

It is further contended that the real purpose in acquiring 
the stock was not to obtain the control of the Southern 
Pacific as a system, but to secure the California connection 
via Ogden and to avoid the situation which has been termed 
the “ bottling up ” of the Union Pacific at that point. That 
process, we have undertaken to show, might have been detri- 
mental to the Southern Pacific business [93J in California, 
as it is apparent that much of it would not have gone over 
the “ Sunset ” route of the Southern Pacific. It may be con- 
ceded, as is undoubtedly the fact, that the connection at 
Ogdra was a valuable one, the one practically and largely, 
if not ezciusively, used in the transportation of freight to 
and from the State of California, but this case is hot to 
be decided tipon the theory tliat only so much of the South- 
ern' Pacifie system as operates between Ogden and Sm 
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Fnupinsco hap been acquired. Conceding for this purpose 
that it might have been legitimate, had it been practicable, 
to acquire the California connection at Ogden over the old 
Central Pacific line, we must consider what was in fact done, 
and that was the purchase of the controlling interest in the 
entire Southern Pacific system, consisting of ocean and river 
lines with a mileage of about 3,500 miles and railroad lines 
aggregating over 8,000 miles, together forming a transpor- 
tation system from New York and other Atlantic ports to 
San Francisco and Portland and other Pacific coast points, 
with various branches and connections, besides a steamship 
line from San Francisco to Panama and from San Fran- 
cisco to the Orient and a half intei'est in another line be- 
tween the two latter points. The purchase may be judged 
by what it in fact accomplished, and the natural and prob- 
able consequences of that which was done. Because it would 
have been lawful to gain, by purchase or otherwise, an 
entrance into Califoimia over the old Central Pacific, does 
not render it legal to acquire the entire system, largely 
engaged in interstate commerce in competition with the 
purchasing road. 

In determining the validity of this combination we have 
a right to look also to the intent and purpose of those who 
conducted the transactions from which it arose and to the 
objects had in view. Swift ds Co. v. Vmted States, supra, 
396; United States v. St. Louis Temwndl, 224 U. S. 383, 
396. It appears that at the time the Union Pacific was 
[94] about to raise the means to effect the Southern Pacific 
stock purchase it authorized the issuance of $100,000,000 
of bonds ‘‘ for the purpose of meeting present and future 
financial requirements of the company,” provision being 
made for the use of the proceeds from $40,000,000 of this 
amount in the purchase of the Southern Pacific stock, with 
no designation whatever as to the purpose to whidi the 
balance, $60,000,000, should be applied. It is said that 
the rmnaining $60,000,000 were intended to be used in 
acquisition of a part interest in the railroad system of ^ 
Chicago, Burlington A Quincy Railway Company, in view 
of the imminent probability of tlm purchase of that syjh 
tern by the Northern Pacific Rulway Company and the 
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Great Nortlinni Bailway Company. Aa a matter of fact, 
the Northern Pacific and Great Northern having each se* 
cared a half interest in the Burlington, the Union Pacific 
did acquire a large amount of the Northern Pacific stock 
with this $60,000,000. The failure to secure control of the 
Northern Pacific by acquiring a majority of its common 
stock resulted in the formation of the Northern Securities 
Company, terminating in the litigation of the Northern 
Securities case and the judgment of this court reported in 
193 U. S. 197. When that combination was declared illegal 
the Union Pacific interests undertook to compel a return 
of the Northern Pacific stock which they had turned over 
to the Northern Securities Company and opposed a dis- 
tribution among the stockholders of the latter company 
of the stock of the Northern Pacific Company and the Great 
Northern Company which had been put into the combina- 
tion. That attempt was dealt with in Haariman v. Nwthem 
Securities Company, 197 U. S. 244, and of the effect of the 
return of the Northern Pacific stock to the Union Pacific 
interests instead of the distribution of the stock and assets 
of the Northern Securities Company among its stockholders 
this court said (p. 297) : 

[ 96 ] "It is clear enough that the delivery to complainants of a 
majority of the total Northern Pacific stock and a ratable distribu- 
tion of the remaining assets to the other Securities stockholders 
would not only be in itself inequitable, but would direct!; contravene 
the object of the Sherman Law and the purposes of the Oovernnient 
suit. 

"The Northern Pacific system, taken in connection with the Bur- 
lington system. Is competitive with the Union Pacific system, and it 
seems obvious to us, the entire record considered, that the decree 
sought by complainants would tend to smother that competition.” 

In view of the testimony we think the evident purpose of 
issuing the $100,000,000 of bonds was to acquire a fund to 
be used for the acquisition of the stock of the Southern 
Pacific, a great competitive system, and also of the stocks of 
other competing roads. 

After acquiring the Southern Pacific stock, Idr. Harri-' 
man, who dominated in the affairs of the Union Pacific, 
beoune president and chairman of the executive conunit- 
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tee of the Southern Pacific Company, with the saine ample 
power which he had in like positions in the Union Pacific 
Company and the companies owned and controlled it 
These facts cannot be lost sight of in determining the object 
and scope of the transaction in question, which resulted, as 
we have said, in that unified control which has in its power 
the suppresaon of competition. 

But it is said that no such control was in fact obtained; 
that at no time did the Union Pacific acquire a majority 
of the stock of the Southern Pacific, and that at first it 
acquired but thirty-seven and a fraction per cent, which was 
afterward somewhat increased and diminished until about 
46 per cent of the stock is now held. In any event, this 
stock did prove sufiicient to obtain the control of the South- 
ern Pacific. It may be true that in small corporations the 
holding of less than a majority of the stock would not 
amount to control, but the testimony in this case is [96] ample 
to show that, distributed as the stock is among many stock- 
holders, a compact, united ownership of 46 per cent is ample 
to control the operations of the corporation. This is frankly 
admitted in the testimony of Mr. Harriman, the prime 
mover in the purchase of the Southern Pacific. It was pur- 
chased, he declared, for the purpose of getting a dominating 
interest in the Southern Pacific Company, and, he added, 
the Union Pacific did thus acquire such interest. 

Beaching the''eonclusion that the Union Pacific thus ob- 
tained the control of a competing railroad system and 
thereby effected a combination in restraint of trade within 
the meaning of the ShermanAct, the question remains. What 
should be the relief in such circumstances? The remedies 
provided in the statute, generally speaking, were said by 
this court in the Standard Oil case, supra, to be two-fold in 
character (p. 78) : 

"1st To forbid the doing In the future of acts like those which 
we have found to have been done In the past which would be viola- 
tive of the statute. 2nd. The exertion of such measure of relief aS 
will; effectually dissolve the combination found to exist in vtolatiOa 
of the statute, and thus neutralize .the extension and ctmtinually 
operating force which the possession of the power unlawfully oMahsed 
has brought and will continue to bring about” 
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In applying this general rule of relief we must deal witii 
each case as we find it, and in the present one the object 
to be attained is to restrain the operation of and effectually 
terminate the combination crested by the transfer of. the 
stock to the Unicni Pacific Company. In that view the 
decree to be entered in the District Court shall provide 
an injunction against the right to vote this stock while in 
the ownership or control of the Union Pacific Company, or 
any corporation owned by it, or while held by any cor- 
poration or person for the Union Pacific Company, and 
forbid any transfer or disposition thereof in such wise as 
[97 J to continue its control, and shall provide an injunction 
against the payment of dividends upon such stock while 
thus held, except to a receiver to be appointed by the Dis- 
trict Court to collect and hold such dividends until disposed 
of by the decree of the court. 

As the court below dismissed the Government’s bill, it was 
unnecessary there to consider the disposition of the shares of 
stock acquired by the Union Pacific Company, which acqui- 
sition, we hold, constituted an unlawful combination in vio- 
lation of the Anti-Trust Act. In order to effectually con- 
clude the operating force of the combination such disposi- 
tion shall be made subject to the approval and decree of the 
District Court, and any plan for the disposition of this stock 
must be such as to effectually dissolve the unlawful combi- 
nation thus created. The court shall proceed, upon the pres- 
entation of any plan, to hear the Government and defend- 
ants, and may bring in any additional parties whose presence 
may be necessary to a final disposition of the stock in con- 
formity to the views herein expressed. 

As to the suggestion made at the oral argument by the 
Attorney General, in response to a query from the court 
as to the nature of the decree, that one might be entered 
which, while destroying the unlawful combination in so far 
as toe Union Pacific secured control of the competing line 
of road extending from New Orleans and Ghtlveston to San 
Francisco and Portland, would permit the Union Pacific 
to retain toe Cen^l Pacific connection from Ogden to San 
Francisco and thereby to control that line to the coast, tons 
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effecting BQch a continuity of the Union Pacific and Cioitral 
Pacific from the Missouri River to San Francisco as was 
contonplated by the acts of Congress under which they 
were constructed, it should be said that nothing herein shall 
be considered as preventing the Gktvemment or any party 
in interest, if so desiring, from presenting to the District 
Court a plan for accomplishing [98] this result, or as pre- 
venting it from adopting and giving effect to any such plan 
so presented. 

Any plan or plans shall be presented to the District 
Court within three months from the receipt of the mandate 
of this court, failing which, or, upon the rejection by the 
court of plans submitted within such time, the court shall 
proceed by receivership and sale, if necessary, to dispose of 
such stock in such wise as to dissolve such unlawful com- 
bination. 

The Oovemment has -appealed from the decree which 
is a general one dismissing the bill. So far as concerns the 
attempt to acquire the Northern Pacific stock and the stock 
of the Atchison, Topeka & Santa Fe Railway Company, 
afterwards abandoned, and a certain interest in the San 
Pedro, Los Angeles & Salt Lake Railroad Company, and 
other features of the case which were dealt with and dis- 
posed of by the decree and opinion of the court below, it 
is sufficient, without going into these matters in detail, to 
say that as to ^hem we find no reason to disturb the action 
of the court below, but for the reasons stated the decree 
should be reversed and one entered in conformity to the 
views herein expressed, so far as concerns the acquisition 
of the Southern Pacific stock. 

Reversed in part, the. District Court to retain its jurisdic- 
tion to see that the decree above outlined is made effectual. 

Mr. Justice Van Devanter took no part in the bAnring 
or determination of this case. 
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UNITED STATES u. UNION PACIFIC RAILROAD 
COMPANY* 

MOnOM AS TO FORM OF MANDATE. 

Na 446. Submitted December 19, 1912. — Decided January 6, 1918. 

[226 U. S. 470.] 

Each case under the Sherman Act must stand upon Its own facts and 
this court will not regard the methods provided In decrees of other 
cases as precedents necessarily to be followed where a different 
situation is presented for consideration.^ 

The ultimate determination of the affairs of a corporation rests with 
its stockholders and arises from their power to choose the govern- 
ing board of directors ; and this court will not approve a method of 
distributing stock of a railroad company held by a competitor so 
that the natural result will be that a majority of the governing 
boards of both roads shall consist of the same persons. 

In this case it is not impossible under the plan proposed that this 
result will happen and therefore it is not approved. 

The main purpose of the Sherman Anti-Trust Act is to forbid combi- 
nations and conspiracies in undue restraint of interstate trade and 
to end them by as effectual means as the court may provide. 

A court of equity dealing with an illegal combination should con- 
serve the property interests involved, but never in such wise as to 
sacrifice the purpose of the statute. 

Without precluding the District Court from considering all plans 
submitted as provided by the former opinion and the decree (ante, 
p. 61) this court now holds that a transfer of the stock of the 
Southern Pacific Company to the stockholders of the Union Pacific 
Railroad Company would not so effectually end the combination as 
to comply with the decree. 

[57 L. Ed. 306.«] 

{AFraAl>--JVDGMBNT--COKPUANCB WITH DBCBEB — DISSOLUTION OT 
Monopoly. — ^The unlawful combination found by the Federal Su- 
preme Court to exist as the result of the acquisition by the Union 

* For prior opinions (188 Fed. 192), see ante, page 803; (226 U. S. 
61). see ante, page 652. 

* Syllabus copyrighted. 1912, 1913, by The Banka Law Publishing 
Company. 

* paragraph following, in brackets. Is the syllabus of the case 
as raporta^ in volume 57. page 806. Lawyers Edition. Supreme Oodft 
Beporti Oopyrlidited 1912. lOlS* The Lawyers* Co-bfi^tlve Pub- 
lishing Company. 
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Padflc. BoOroad Company, ..througb a aubaldl^ corpon^thHi, 

46 per cent of the coital stock of the Southern Padflc Cbmjiany, 
for the purpose of obtaining the dominating control of the entire 
Southern Padflc system, will not be so effectnally ended as to com- 
ply with the court’s decree by a sale of such shares to the share- 
holders of the Union Padflc Railroad Company substantially In 
proportion to their respedive holdings, or by a distribution thereof 
by dividend to such shareholders. 

For other cases, see Appeal and Error, IX, 1; IX, 1, In Digest 
Sup. Ct 190a] 

The facts, which involve the method of effectually dis- 
solving a combination found to be illegal under the Sher- 
man Anti-Trust Act, are stated in the opinion. 

The Attorney General for the United States. 

Mr. John C. Spooner, Mr. John G. Milbum, Mr. Maa- 
weU Evarte and Mr. N. H. Loomis for appellees. Union 
Pacific Railroad Company and Oregon Short Line Railroad 
Company. 

[471] Mr. Justice Day delivered the opinion of the court. 

On December 2, 1912, this court handed down an opin- 
ion and remanded this case to the District Court of the 
United States, whence it came, with instructions to enter 
a decree which would provide an injunction as to voting the 
stock of the Southern Pacific Company acquired by the 
Union Pacific Railroad Company, and directed the court to 
further hear the parties in order to make a decree effectually 
concluding the operating force of the combination created 
by the purchase of the Southern Pacific Company’s stock. 
The parties were given three months from the receipt of the 
mandate of this court by the District Court to propose plans, 
and it was directed that any one adopted by the court should 
be such as would effectually dissolve the unlawful combina- 
tion. 

The mandate of this court nbt having issued, on DMead>er 
19^ 1912, a motion was made in which the Attorney Gebi^ 
pit the United States and counsel for the appellees ths Uni<m 
FacjiBoriUdlroad Company audj^tbe Oregon Short Lise 
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rond CcHnpany (the latter holding the stock for the Union Pa- 
cific Company) joined in asking this court, “to instruct the 
United States District Court for the District of Utah, by a pro- 
vision incorporated in the mandate of this court, when issued, 
or otherwise, whether or not a sale of the Southern Pacific 
Company shares held by said appellees to the shareholders 
of appellee Union Pacific Railroad Company, substantially 
in proportion to their respective holdings, or a distribution 
thereof by dividend to the Union Pacific stockholders en- 
titled to such dividend, would, in the opinion of this court, 
constitute a disposition of said shares in compliance with 
the opinion herein filed on December 2, 1912.” 

In pursuance of the request thus preferred by the United 
States and the appellees named, it becomes necessary now to 
determine whether the distribution or sale prol472Jposed 
of the Southern Pacific Company’s shares will comply with 
the decree ordered to be entered by the former opinion of 
this court. 

The Southern Pacific Company’s stock, held by the Ore- 
gon Short Line Company for the Union Pacific Company, 
amounts to $126,650,000, par value, in shares of $100 each, 
and constitutes 46 per cent of the Southern Pacific Com- 
pany’s stock, enough, as we have heretofore found, to effec- 
tually control the Southern Pacific Company. As stated by 
the appellees, the Union Pacific Company has outstanding 
$99,569,800, par value, of preferred stock and $216,646,800, 
par value, of common stock, all in shares of $100 each, 
amounting in all to $816,215,600, and also has outstanding 
$87,000,000 of bonds convertible into stock, and the appellees 
further state that its stock is distributed among over 22,000 
holders. 

It is contended on behalf of the appellees that the dis- 
tribution of the Southern Pacific Company’s stock, held, as 
we have stated, by the Oregon Short Line Company for 
the Union Pacific Company, among so many stockholders 
will effectually conclude the combination decreed to be ended 
by the former order of the court It is insisted that such 
distribution will prevent the continued operation of the cmn* 
lunation for the control of the Southern Pacific Company 
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a competing cbmpaiiy, whidi the tTnion Pacific Company 
was found to be, and that it is authorized under the practice 
in respect to such decrees as settled by the previous de- 
cisions of this court in affirming the decree of the Circuit 
Court in Northern SecurUiee Co. v. United 193 TJ. S. 

197, and Harriman v. Northern Seeuritiee Co.., 197 XJ. S. 
244, and the decree of the Circuit Court in Standard OH 
Co. V. United States^ 221 U. S. 1. 

In the Northern Securities Company case, after provid- 
ing for orders of injunction to prevent the continued opera- 
tion of the Northern Securities Company, which [478 J con- 
trolled the Northern Pacific Railway Company and the 
Great Northern Railway Company, it was provided (p. 
365); 

“But nothing herein contained shall be construed as prohibiting 
the Northern Securities Gompuny from returning and transferring 
to the Northern Pacific Railway Company and the Great Northern 
Hallway Company, respectively, any and all shares of stoch in either 
of said railway companies which said, the Northern Securities Com- 
pany, may have heretofore received froin such stockholders in ex- 
change for its own stock; and nothing herein contained shall be 
construed ais prohibiting the Northern Securities Company from mak- 
ing such transfer and assignments of the stock aforesaid to such 
person or persons as may now be the holders and owners of its own 
stock originally Issued in exchange or In payment for the stock 
claimed to have been acquired by it in the aforesaid railway com- 
panies.” ^ 

Upon the affirmation of this decree by this court in 193 
U. S. 197, the Northern Securities Company proceeded to 
reduce its outstanding capital stock from $395,400,000 to 
$3,954,000, providing for such reduction by requiring each 
holder to surrender to the company for retirement 99 per 
cent of the shares held by him, and upon surrender by a 
stockholder the company assigned and transferred to him 
proportionate amounts of the stock of the Northern Pacific 
Company and Great Northern Company which had been 
placed with the Northern Securities Company, the. holding 
cennpany, for the purpose of creating the combination, which 
tiie court had held to be illegal, and this plan of difitribu- 
tion was approved by this court in 197 U. S. SMt4. In otiier 
words, the stock of the holding company was reduced and 
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the surpilas of assets created by such reduction, the stock of 
the Northern Pacific Company and the Great Northern 
Company was distributed among the stockholders of the 
Northern Secu[474]rities Company, thereby effectually end- 
ing the combination. 

In the Standard Oil Company case the majority of the 
stock of nineteen oil companies had been placed in the con- 
trol of a holding company, the Standard Oil Company of 
New Jersey, with a capital stock of $100,000,000, the stock 
of the latter corporation being issued to the holders of the 
stock in the nineteen companies in exchange for their stock. 
This holding company was held to be a comlnnation and 
conspiracy in restraint of trade and commerce, and, after 
awarding injunctions, it was provided : 

“Blit the defendants are not prohibited by this decree from dis- 
tributing ratably to the shareholders of the principal company the 
shares to which they are equitably entitled in the stocks of the de- 
fendant corporations that are parties to the combi nation.” 

It is evident in that case, as in the Northern Securities 
Company case, that the distribution of the shares and stocks 
of the subsidiary companies, parties to the combination, 
among the shareholders of the Standard Oil Company of 
New Jersey, was to end the combination which had been 
decreed to be in violation of law, and prevent the continued 
control of the subsidiary companies by the holding com- 
pany. 

As was said in the opinion filed in this case, however, 
each case under the Sherman Act must stand upon its own 
facts, and we are unable to regard the decrees in the North- 
ern Securities Company case and the Standard Oil Com- 
pany case as precedents to be followed now, in view of the 
different situation presented for consideration. 

The Southern Pacific Company’s stock was mainly pur- 
chased from private parties, legatees of the Huntington 
estate, and it is evident that it is impossible to restore the 
statw quo by the return of such stock to the persons from 
whom it was purchased upon such vendors refunding th^ 
purchaise money. 

[475} The plan proposed in the present motion of dis- 
tnbutiiig the. among the shareholders of the TJniosi 
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Pacific Company or of selling it to such shateholders will 
in effect transfer the stock from the Oregon Short Lme 
Company, which now holds it for the Union Pacific Com- 
pany, to the stockholders of the latter company, who own 
and control that company. Upon the face of it, this would 
sem to be a proposition to perpetuate the domination and 
control of the Union Pacific Company over the Southern 
Pacific Company, because of the power given to the Union 
Pacific Company’s stockholders to choose the directors of 
the Southern Pacific Company. The ultimate determina- 
tion of the affairs of a corporation rests with its stockholders 
and arises from their power to choose the governing board 
of directors. Unless otherwise provided by law, the stock- 
holders may authorize the board of directors to delegate 
to an executive committee the authority to do any and 
all acts which the directors are authorized to do. The ex- 
ecutive committee thus derives its authority from the stock- 
holders through the board of directors. Union Pacifio Rail- 
way Co. V. Chicago^ Rock Island da Pacifio Railway Co.y 
163 U. S. 564, 597. In the present case the record discloses 
this mode of management of both the Southern Pacific Com- 
pany and the Union Pacific Company, and, since 1905, as 
the proof shows, a majority of both executive committees 
consisted of the same persons and Mr. Harriman was chair- 
man of both committees. 

It is contended for the appellees, however, that, in view 
of the great number of widely scattered stockholders of the 
Union Pacific Company, there is no probability of their 
acting together to continue the control of the Union Pacific 
Cmnpany over the Southern Pacific Company. Indeed, 
this is said to be impossible. But we are unable to accede 
to this contention. Bearing in mind the object of the stat- 
ute to end such combinations and the duty of [47fiJ the 
courts in dealing with them to make such decrees as will- 
most thoroughly effectuate that purpose, it is not consistmt 
with that end to order such distribution of the stock as may 
fail to discontinue the control denounced, and as in all prob- 
ability will fail to efficiently enforce the statute. It is^by 
nb means improbable, but quite likely, that, if the stock 
was transferred to the stockholders of the Union Padific 
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Gompanj by disbibution among them, the large stock- 
holders could, by purchases and transfers of the stock, get 
into their own hands the power of choosing directors of 
both companies, and thus, though in a different manner, the 
Southern Pacific Company would continue to be in the prac- 
tical control of the Union Pacific Company, which has been 
found to be a rival and competing company within the mean- 
ing of the law. So of the privilege of sale to the stockholders 
in proportion to the amount of their holdings. 

In considering these questions we must bear in mind not 
only the number of stockholders, but the character of the 
distribution of the stock among them. In the brief and 
exhibits of the appellees filed with this motion it is shown 
that of the 22,150 stockholders of the Union Pacific Com- 
pany, 68, owning 5,000 or more shares each, hold together 
$139,782,700 of the stock and 300 others, owning from 1,000 
to 5,000 shares each, hold together $59,020,700 of the stock, 
and that the two groups (comprising 368 stockholders) hold 
$198,803,400, or 62.8 per cent, of the stock, while the remain- 
ing stockholders (21,782) control only $117,412,200 of the 
stock. Many small sliareholders might not wish to pur- 
chase the Southern Pacific Company’s stock, and the privi- 
lege might be readily acquired from them by the larger and 
more active interests vested in the hands of the large stock- 
holders, and thus again the condition forbidden be created 
and perpetuated. 

The main purpose of the act is to forbid combinations 
and conspiracies in undue restraint of trade or tending to 
[477] monopolize it, and the object of proceedings of this 
character is to decree, by as effectual means as a court may, 
the end of such unlawful combinations and conspiraciea 
So far as is consistent with this purpose a court of equity 
dealing with such combinations should conserve the prop- 
er^ interests involved, but never in such wise as to sacrifice 
the object and purpose of the statute. The decree of the 
cou^ must be faithfully executed and no form of dissolu- 
tion be permitted that in substance or effect amounts to re- 
storing the combination which it was the purpose of the 
decree to terminate. 
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In rejecting the plan for the transfer of the Southern 
Pacific Company’s stock held for the Union Pacific Com- 
pany, mther by distribution or sale to the stockholders of 
the Union Pacific Company, we do not mean to preclude the 
District Court from considering and acting upon plans 
srhich may be submitted to it under the former opinion and 
decree of the court. We are of opinion, however, and now 
hold that the proposed plan of disposition of the entire 
stock holding of the Union Pacific Company in the South- 
ern Pacific Company by transfer to the stockholders of the 
Union Pacific Company will not so effectually end the com- 
bination as to comply with the decree heretofore ordered by 
this court to be entered. 

So ordered. 

Mr. Justice Van Devanteh took no part in the hearing 
or determination of this motion. 


UNITED STATES READING COMPANY. 
TEMPLE IRON COMPANY UNITED STATES. 
READING COMPANY v. UNITED STATES.® 

APPEALS FROM THE CIRCUIT COURT OP THE UNITED STATES FOR 
THE EASTERN DISTRICT OF PENNSYLVANIA. 

Nos. 198, 206, 217. Argued October 10, 11, 1911. — ^Decided December 

16, 1912. 

[226 U. S. 324.] 


The United States filed a bill to enforce the provisions of the Sher- 
man Anti-Trust Act of July 2, 1890, against an alleged combination 
of railroad and coal mining companies formed to restrain competl- 
tion In the production, sale, and transportation In interstate com- 
merce of anthracite coal. The bUl alleged a general combination 
through an agreement between the carrier defendants to apportion 

•For opinion of the Circuit Court (183 Fed. 427), see volume 8, 
page 866. 

Fbr <miulon of the Supreme Court modlflflng mandate (227 U; S. 
168), see post, page 789. 

For opinion of the District Cour^ In later case (226 Fed. 229) See 
volume 6, page 290. 
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thi& ooul tonnage between themselves on a scale of percentages ; a 
combination through the medium of one of the mining companies 
to prevent the construction of a new competing coal carrying road 
from the anthracite district to tidewater ; a combination by a series 
of identical contracts with independ^t coal operators for sale of 
their total product ; and certain contributory combinations between 
some but not all of the defendants. The bill was filed prior to the 
enactment [825] of the Commodities Clause of the Hepburn Act of 
June 29, 1906. Held that:« 

Any relief against a continuance of the transportation of carrier 
owned coal under the Commodities Clause must be sought in a 
proceeding based upon that act and can not be obtained in this 
suit. 

On the record in this case, this court agrees with the court below 
that the Government has failed to show any contract or comblna- 
tion for the distribution of coal tonnage between themselves. 

The defendants did combine to unreasonably restrain interstate com- 
merce In violation of the Sherman Anti-Trust Act through the 
Temple Iron Company to prevent the construction of the compet- 
ing coal-carrying railroad. 

Although a combination has succeeiled in accomplishing one of the 
purposes for which it was formed, if it is still an efficient agency to 
prevent competition in other methods, the court may proceed to 
judgment and decree its dissolution. 

A disclaimer on the part of defendants of power of any one of them to 
control business of the others canuot detract from the significance 
of documentary evidence bearing on the relations of the defend- 
ants to each other. 

Although separate acts of the defendants may be legal under the 
State law when considered alone, they may, when taken together, 
become parts of an illegal combination under the Anti-Trust Act 
which it is the duty of the court to dissolve. 

Acts absolutely lawful may be steps in a criminal plot. Aikem v. 
WUconsin, 195 U. S. 206. 

While no one of a number of contracts considered severally may be in 
restraint of trade, each of a series of innocent contracts may be a 
step in a concerted criminal plot to restrain interstate trade, and 
If so, may thereupon become unlawful under the Anti-Trust Act. 
Swift d Co. V. United Statee, 196 U. S. 875. 

In this case held that a series of identical contracts between inter- 
state carriers with a great majority of the independent coal oper- 
ators to market all the coal of the latter for all time at an agreed 
perc^tage of tidewater price were all parts of a concerted scheme 
to control the sale of the Independent output and were unreasm- 

• Syllabus copyrighted 1912, 1913, by The Banks Law Publishing 
Canpaoy* 
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able cobtiNusta In reetraint of Interstate trade wlthtn the iirOhRiltlon 
of the Sherman Act. 

Where, as in this caae, purchase and delivery within a State is but 
one step in a plan and purpose to control and dominate trade and 
commerce in other States for an illegal purpose, it is an interference 
with and restraint of interstate commerce. Loewe v. Latoler, 208 
U. S. 274. 

While the Sherman Act does not forbid or restrain the power to make 
[826] usual and normal contracts to further trade through normal 
methods, whether by agreement or otherwise. Standard OU Co, v. 
United States, 221 U. S. 1, it does forbid contracts entered into ac- 
cording to a concerted scheme, as in this case, to unduly suppress 
competition and restrain freedom of commerce among the States. 

While the law may not compel competition, it may remove illegal 
barriers resulting from illegal agreements, such as those involved 
in this case, which make competition impracticable. 

Whether a particular act or agreement is reasonable and normal or 
unreasonable may in doubtful cases turn upon Intent, and the ex- 
tent of control obtained over the output of a commodity may af- 
ford evidence of the intent to suppress competition. 

Where there is no doubt that the necessary result of an act is to 
materially restrain trade between the States, intent is of no conse- 
quence. 

In a suit to restrain all defendants from carrying out an illegal com- 
bination- under the Sherman Act in which all defendants partici- 
pated, the court will not consider minor combinations between less 
than all of the defendants which did not constitute part of the 
general combination found to be illegal. To do so would condemn 
the bill for misjoinder and multifariousness. 

In this case the court expresses no opinion on such minor combina- 
tions and as to them the bill should be dismissed without prejudice. 

188 Fed. Rep. 427, affirmed in part and reversed in part. 

[57 L. Ed. 243.0] 

[Monopoly — Combination by Gabbikbs — Defeating Pbojected 
Line. — 1. Carriers possessing a substantial monopoly of the trans- 
portation facilities between the anthracite deposits in Pennsylvania 
and tidewater distributing points, and also controlling, with the 
aid of their subsidiary coal mining and selling companies, nearly 
three-fourths of the annual supply of anthracite, must be deemed 
to have combined to restrain interstate trade, contrary to the act 
of July 2, 1890 (26 Stat. at L. 209, chap. 647, U. S. Comp. Stat 
1901, p. 8200), where, with the purpose and result of defqaUng 

«The paragraphs following, in brackets, comprise the syllabus of 

the case as reported in volume 67, page 248, Lawyers* IMltion, Su- 
preme Court Reports. Syllabus copyrighted, 1912, 1918,. bf ,2^ 

Lawyers’ Co-operative Publishing Company. 
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the oonstnictioh 6f a projected independent competing railway 
line» and thus pretorving their existing monopoly of transporta- 
tion, th^ purchased, throng another corporation whose capital 
stock they first acquired, the coal properties and collieries controlled 
by certain independent coal operators who were the chief sup- 
porters of the projected railway enterprise, although the acquisi- 
tion of such property, considered alone, may have been lawful 
under the local law. 

For other cases, see Monopoly, II. c, in Digest Sup. Gt. 1908. 

Monopoly — Combination by Gabrters — Legality of Particular 
Acts. — 2. Parts of a general scheme of railway carriers to com- 
bine to restrain the freedom of interstate commerce, either in the 
transportation or sale of anthracite, contrary to the act of July 
2, 1800; however lawful when considered alone, e. y., the acquisi- 
tion of the stock of another corporation, and the purchase by it of 
the capital stock of certain coal properties and collieries, are parts 
of an illegal combination under the statute, which It is the duty 
of the courts to dissolve, irrespective of how the legal title to the 
shares is held. 

For other cases, see Monopoly, II. c, in Digest Sup. Gt. 1908. 

Monopoly — Combination by Carriers — Percentage Goal Con- 
tracts. — 3. An undue and unreasonable restraint of interstate 
commerce, forbidden by the act of July 2, 1890, results from the 
concerted scheme of railway carriers possessing a substantial mo- 
nopoly of the transportation facilities between the anthracite de- 
posits in Pennsylvania and tidewater distributing points, and also 
controlling, with the aid of their subsidiary coal mining and selling 
companies, nearly three-fourths of the annual supply of anthracite, 
whereby a large number of the independent coal operators were 
induced to enter singly into uniform perpetual agreements for the 
sale to some one of such carriers, or its subsidiary coal company, 
of the entire output of their several mines and any others they 
might thereafter acquire, at a fixed percentage of the general 
average price prevailing at tidewater points at or near New York, 
which would net the operator slightly more than if he shipped 
and sold on his own account, the necessary result being to secure 
to the carriers the control at tidewater markets of the sale of a 
large part of the independent output. 

For other cases, see Monopoly, II. c. in Digest Sup. Gt. 1998. 

RsuEF Under Pleading — ^Injunction Against Monopoly — Multi- 
fabiousnebs.-— 4. Injunctive relief against minor combinations be- 
tween some only of the defendants, and not in furtherance of the 
general ^scheme attacked as constituting a restraint of interstate 
oonimeroe forbidden by the act of July 2, 1890, can not be granted 
without; condemning the bill for multifariousness and misjoinder 
of parties and of causes of suit 

' cam, see Injunction, L g; Pleading, 1. 1, L t,'in Digeit 

8up. Gt looai 
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The facts, which involve the legality under the l^erman 
Anti-Trust Act of certain combinations of railroad and 
coal-mining companies engaged in the production, sale and 
transportation in interstate commerce of anthracite coal, 
are stated in the opinion. 

Mr. J. C. McBeynolda, with whom Tha Attorney Qenerci 
and Mr. O. CarroU Todd were on the brief, for the United 
States. 

The interests of defendant railroads in the shares of 
coal owning and producing companies and in anthracite 
coal lands acquired since January 1, 1874, are held in viola- 
tion of the constitution of Pennsylvania. 

Constitution of Pennsylvania, adopted November 8, 1873, 
effective January 1, 1874, Art. XVII, § 6; Int. Com. 
[887] Comm. v. PhUa. <6 Reading Ry. Co., 128 Fed. 
Rep. 969; Lehigh Valley R. Co. v. Rainey, 112 Fed. Rep. 
487 ; Stockton v. Central R. R. of N. J., 50 N. J. Eq. 62; 
Fa/rmere' Loan <& Trust Co. v. New York <&c. R. Co., 150 
N. Y. 410, 430; York <&o. R. Co. v. Winane, 17 How. 81, 40. 
Commodities Clause case, 213 U. S. 366, is not in conflict 
with the view that a railroad owning substantially the entire 
capital stock of a coal-mining company is directly or in- 
directly” engaged in mining within the meaning of the 
Penni^lvania constitution. 

Where a coal company is run as a department of the rail- 
road, the latter has an ‘‘interest, direct or indirect,” in the 
mining, even within the restricted sense of those words in 
the commodities clause. United States v. Lehigh VaMey R. 
Co., 220 U. S. 257. 

Conceding that prior to January 1, 1874, the Legislature 
of Penm^lvania had authorized railroads, either in their 
own names or indirectly through holding the stock of and 
cimtrolling coal-mining companies, to engage in nuning 
ooal for transportation over their own lines, it. was yet 
within the power of the people of tiiat State to provide 
in their new constitution, all existing laws and ehittero 
to the contrary notwithstanding, that no railroad not. tiien 
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so engaged in mining coal should thereafter be permitted 
to do so; that the authority once granted, whether hy 
general or special law, in so far as it remained unexecuted, 
was then and there repealed. Pearsall t. Cfreat Northern 
By. Oo., 161 U. S. 646; Louismtte dk NashvUle B. Co. ▼. 
Kentucky, 161 U. S. 677. 

All rights and privileges granted to corporations in Penn- 
sylvania since 1857 were taken expressly subject to revoca- 
tion, excepting in so far as they might become exMuted. 
Pennsylvania constitution of 1790, as amended in 1857, Art. 
I, § 26; 1 Brightly’s Purdon’s Dig. Pa. L., 10th edL, p. 24; 
Pennsylvania Bailroad v. Duncan, 111 Pa. St. 852, 361; 
Hays V. Commonwealth, 82 Pa. St. 518. 

[328] As to the limitation upon the right to alter or 
revoke expressed in the clause, “in such manner, however, 
that no injustice shall be done to the corporators,” see Bien- 
viOe Water Co. v. Mobile, 186 U. S. 212, 222. 

It makes no difference whether the shares of a mining 
company are purchased at a judicial sale ratiier than a 
private sale, since the constitution makes no distinction 
between the two modes. Louisvitte t& NashviUe B. Co. v. 
Kentucky, 161 U. S. 677, 692. 

It could not obtain by transfer from its predecessor the 
latter’s right (if any it had) to hold the stock of coal min- 
ing companies in Pennsylvania if the constitution or laws 
of Pennsylvania then prohibited such stockholding by a rail- 
road. A&antic <& O. By. Co. v. Georgia, 98 U. S. 359; 8t. 
Lome, I. M. <& S. B. Co. v. Berry, 113 U. S. 465; Keokuk 
<&e. B. Co.y. Missouri, 152 U. S. 301, 308-310; Mercantile 
Bank v. Tennessee, 161 U. S. 161, 171 ; Yazoo tfe M. V. B. Co. 
V. Adams, 180 U. S. 1, 18-21 ; Yazoo dk M. V. B. Co. v. Vicla- 
209 U. S. 858, 362. 

It is enough that the railroad acquired the diares after 
January 1, 1874. 

No corporation can receive, by transfer from another, an 
exemption from taxation or governmental regidation which 
is incnnmstent with its own charter or with the constitution 
or htws of the State then applicable; and tiiis it true, even 
under legislative authority, the exemption is traitt* 
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fared by words which desrly include it. RoehMiw R. Co. 
y. Roeheottr, 205 U. S. 286, 254; Taz<^ d M. V. R. Co. y. 
Vitdohurgj 209 U. S. 858; Oreat Northern Ry. Co. t. Mhme- 
sota, 216 U. S. 206. 

Commonwealth v. New York, L. E. <6 W. R. Co., 182 Pa. 
St. 591, distinguished. 

Where a railroad lawfully engaged prior to January 1, 
1874, in mining coal, either in its own name or through a 
subsidiary company, has since that date, in its own name or 
through a subsidiary company, acquired and mined [829] 
additional coal lands and so become further engaged in 
mining, such lands are held in violation of the Pennsylvania 
constitution. 

Railroads engaged, as defendants are, in transporting 
coals of the same kind from a sole and restricted area of 
production to the principal market, are competitive, al- 
though their tracks may not reach the same mines. 

WThether railroads are competitive is a question of mixed 
law and fact. State v. Vanderbilt, 37 Oh. St. 590; United 
Statee v. Union Pacific R. Co., 188 Fed. Rep. 102, 113 ; Kimr 
haU V. Atchison <6c. R. R., 46 Fed. Rep. 888, 890. 

Mr. John G. Johnson and Mr. Adelhert Moot, with whom 
Mr. Charles Heebner, Mr. Frank H. Platt, Mr. Robert W. 
De Forest, Mr. Jackson E. Reynolds, Mr. George F. 
Brownell, and Nlr. William S. Jenney were on the brief, for 
certain railroad corporations, appellants in No. 217 and ap- 
pellees in No. 198. 

The general charge of the petition, that since 1896 the 
original defendant railroad companies and coal companies 
have combined and conspired to stifle competition in and 
monopolize trade and commerce among the States in anthra- 
cite coal, was not sustained by the Government, and that 
charge was properly dismissed by the unanimous decision of 
the circuit judges. 

The testimony offered by the Gk>vemment, relating to the 
board of control agreement of 1876, the meetings of certain 
railroad officers from 1884 to 1887, tmd the leases in 1892 of 
ffiSB iLdiigh Vall^ and Jersey Central Railroads to 
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Philadelphia & Beading Bailroad Company, did not consti- 
tnte legal evidence of the general conspiracy alleged to have 
existed from 1896 to 1907, nor of any of the five particular 
conspiracies alleged to have been entered into in furtherance 
of sudi general conspiracy. 

The claiih of the Government that about 1896 an agree* 
ment was entered into for a division of the coal tonnage — 
[330] the so-called “Presidents’ Percentages” — and that 
such percentage agreement was continuously maintained 
thereafter, was not sustained by the evidence. 

The acquisition in 1898 by the Erie Bailroad Company 
of the capital stock of the New York, Susquehanna & West- 
ern Bailroad Company constituted no evidence that the de- 
fendant railroad and coal companies were in the alleged 
general conspiracy to stifle competition in trade and com- 
merce in anthracite coal. 

The acquisition in 1899 of the Simpson and Watkins col- 
lieries by the Temple Iron Company, in which some of the 
defendants were interested, constituted no evidence that the 
defendants were engaged in the alleged general conspiracy. 

The acquisition in 1901 by the Erie Bailroad Company 
of the capital stock of the Pennsylvania Coal Company fur- 
niidied no evidence of the alleged general conspiracy. 

The acquisition in 1901 by the Beading Company of a 
majority of the capita] stock of the Central Bailroad Com- 
pany of New Jersey furnished no evidence that the de- 
fendants were engaged in the general conspiracy alleged. 

It was no proof of the alleged genera] conspiracy, that 
certain of the defendant railroads purchased minor interests 
in the capital stock of the Lehigh Valley Bailroad Company, 
and afterwards sold the same at a profit. 

It was no proof of the general conspiracy alleged, that 
in 1905 the Lehigh Valley Bailroad Company purchased 
the interests of Coxe Brothers & Company in a branch line 
of railroad and in certain coal mining properties on such 
bnmch lide. 

The acquisiticHi of coal lands from time to time by the 
defmdants constituted no evidence of the general conspiracy 
Alleged. 
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There was no evidence of an agreement or conspira^ to 
establish or to maintain uniform sales prices or uniform 
transportation rates. 

[831] As to the 65 per cent contracts, the only issue pre- 
sented by the pleadings is whether they were entered into 
in pursuance of an agreement or conspiracy between the 
original defendants to restrain interstate commerce. 

The history of these contracts should satisfy this court, 
as it did the majority of the circuit judges, that these con- 
tracts did not arise from any desire to terminate a trade war 
or other competitive conditions, that they were not framed 
either as the result of any combination or with any object or 
intent to stifle or obstruct either the production or sale of 
coal, that they have not had the effect of restricting com- 
merce in coal, and that, on the contrary, they were framed 
with honest purposes, to establish fair methods of conduct- 
ing business and that they have resulted in the promotion 
and increase of commerce. 

The 66 per cent contracts are not, in themselves, unlawful 
and unreasonable restraints of interstate trade and com- 
merce. Those contracts are intrastate, and not interstate 
contracts; they do not affect interstate commerce, .except 
indirectly and incidentally, and so are not violative of the 
Anti-Trust Act. 

Mt, James It: Torrey for certain coal mining corporations, 
appellants in No. 217 and appellees in No. 198: 

The 66 per cent contracts do not concern directly inter- 
state commerce and are, therefore, not cognizable in this 
proceeding. 

The position taken by the Governmtnt requires as pre- 
requisite of a decree for the cancellation of the 65 per cent 
contracts, the association in purpose or intention of these 
defendants with the conspiracy or combination in restraint 
of trade, which it is charged rendered those contracts illegidA 
No such association is established either by the pleadings or 
proof. 

So far as concerns these defendants, the 65 per cent eon* 
tracts are perfectly honest, straightforward, and legitimatii 
sales [S3S] of coal, untainted by any ulterior , or illegal 
purpose or design. 
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As to both contracting parties, sellers and buyers, the 
66 per cent contracts are bona fide transactions for the sale 
of the product of the particular collieries involved, un* 
tainted by any ulterior or iUegal purpose or design. 

Mr. James H. Torrey and Mr. WUliam 8. Opdyke filed 
a brief for appellee, the Delaware & Hudson Company: 

The .Delaware & Hudson Company has never been a 
party to any combination for the establishment of a mo- 
nopoly or for the restraint of interstate commerce, in re- 
spect of the production, sale, or transportation of anthracite 
coal. 

The contracts made by the Delaware & Hudson Com- 
pany with the Hillside Coal & Iron Company for the sale 
of anthracite coal in limited amounts and in limited periods 
to the Hillside Coal & Iron Company violated no law of 
the United States. 

These contracts for the sale of coal in the State of Penn- 
sylvania, and all deliveries under such contracts were made 
in the State of Pennsylvania. They were therefore purely 
intrastate contracts, both made and performed within the 
State of Pennsylvania. They did not directly relate in any 
way to interstate commerce. Coe v. Errol^ 116 U. S. 517; 
The Daniel Ball, 10 Wall. 557, 565; Kidd v. Pearson, 128 
U. S. 1, 24 ; United States v. Knight, 156 U. S. 1, 13 ; Hop- 
kins V. United States, 171 XL S. 578, 592, 593, 598, 603; 
Anderson v. United States, 171 U. S. 604; Addyston Pipe 
Case, 176 U. S. 211, 247 ; Field v. Barber AsphM Co., 194 
U. S. 618, 628; Bigelow v. Calumet cfe Hecla Co., 167 Fed. 
Rep. 721. 

The United States is not entitled to ask for the entry 
of any decree, by way of injunction or otherwise, againrt 
Delaware & Hudson Company. 

The present proceeding is under a statute of a penal 
[8StJ chancter requiring the 'strictest proof. Northern 
SeevrUtes ease, 198 XT. S. 197, 401. 

The absolute freedom of this defendant to make contracts 
for a sale of- a portion, or even of all, its production of an* 
thracite eoid to anyone or in any form it sees fit, is one whidi 
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cwa not b 0 taken atray from it by any statute) of a Skite 
or of the tJnited States. 

In the absence of any proof that such sale was upon the 
part of tile Delaware & Hudson Ciompany a portion of im 
illegal combination to which it was itself intentionally a 
party, the company is entitled to enforce sudi contract 
against the other party thereto, and that right can not be 
taken away from it without its consent, no question of police 
power being involved. Tracy v. TaJmage, 14 N. Y. 162, 167 ; 
Ganaon v. Tifft, 71 N. Y. 48, 57; Graves v. Johnson, 179 
Massachusetts, 53; National DistilUng Co. v. Cream City 
Importing Co., 86 Wisconsin, 356; Metcalf v. Amerwan 
School Fv/rnxbwre Co., 122 Fed. Rep. 115, 120; Carter-Crwne 
Co. V. Pevrrung, 86 Fed. Rep. 439, 442; Adams v. Co^dliard, 
102 Massachusetts, 167; CormoUy v. Sewer Pipe Co., 184 
U. S. 540. 

Mr. WiUiam TT. Green filed a brief for appellee, the Mer- 
cantile Trust Company. 

Mr. Adalbert Moot and Mr. George F. Brownell filed a 
brief for the Erie Railroad Company, appellee. 

The United States failed to show that the Erie Railroad 
Company, or the stockholders of the New York, Susque- 
hanna & West^ Railroad Company, or the stockholders of 
the Pennsylvania Coal Company, or any other person or cor- 
poration intended “restraint of trade or commerce,” or to 
“ monopolize or attempt to monopolize any part of trade or 
commerce,” and therefore the court below unanimously and 
properly dismissed the petition upon the merits upon the 
facts. 

[884] The defendants’ evidence and exhibits affirmatively 
disprove the charge of either general or special compiraKfies 
to violate either §§ 1 or 2 of the act, and show, instead, 
each purchase of stock in question was made by the Erie 
Railroad Company for proper and lawful buaness reasons 
under authority of its charter and the legislation of ^thd 
States of New York, Pennsylvania, and New JenM^, xn^r 
spectively. 
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The full constitutional and exclusive power of the Na- 
tional Government by executive officers, legislative acts, and 
judicial decrees to regulate interstate commerce is admitted. 
This does not make the purchase of those stocks interstate 
commerce or illegal under the Sherman Anti-Trust Act, 
because: The New York, Susquehanna & Western Railroad 
Company was never a parallel and competing line of the 
Erie Railroad Company, nor was it in such financial or 
physical position to compete at the mines or elsewhere as 
to enable the Erie Railroad Company to cause restraint or 
monopoly of interstate trade contrary to such statute. 

The Erie Railroad Company, the Pennsylvania Coal Com- 
pany, and its railroad, the Erie & Wyoming Railroad, had 
been duly authorized to enter into contract and traffic rela- 
tions with each other. They had done so; such contracts 
were not prohibited by Federal law, nor are they now, and 
such contract relations, begun over 40 years before the stock 
purchase, still existed and would continue until at least 
January 1, 1911; therefore, the acquisition of the stock of 
such companies by the Erie Railroad Company, to give it 
further control over a connecting railway in Pennsylvania 
that was an old and natural connection and feeder, and of 
the tonnage it was built to serve, more than forty years 
before, the stock purchase, for the same purpose was lawful. 
Bosman, 6 R. 1014 R.; Thomas, H R. 1121-2; if. Co. v. 
R. R. Co,, 171 Pa. St. 284; A. F. <&c. R. R. Co. v. Denver 
<Ssc. R. Co., 110 U. S. 667; Cin. R. H. [3361 Co. v. InJt. Com. 
Comm., 162 TJ. S. 184, 197; L. tfe A. R. Co. v. West Coast 
N. 8. R. Co., 198 U. S. 483 ; So. Pao. v. Int. Com. Comm., 
200 U. S. 686-564. 

The petition, as we have heretofore pointed out, does 
not allege that the Pennsylvania Coal Company stock pur- 
chase was a ^ step ” in the general conspiracy charged, as it 
does in other cases; nor does it allege any vice in the pur- 
chase, except that the stock was purchased at an ^exorbi- 
tant” price, and thereby a proposed railroad wholly in the 
State! of New York lost its most influential backer and was 
ntver built. 

968%*— VOI.4— 17- — 46 
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Ko refief was asked for under this petition, Whitlt^ fafi^ 
to even state a case within the statut^i The Oovernhieiitj 
evidentee' wholl^ failed to establish an “raorbitant'” pricey 
but the contrary was the undiluted fact. No interst&ie, or' 
parallel, or competing railroad was involved, but only a 
Pennsylvania connection which had been a feeder of over 
forty years’ standing and its tonnage. There was no intent 
to violate the law, and it was not violated. 

Mi". Everett 'Warren for Temple Iron Company, appel- 
lant in No. 206 : 

The Temple transactions were not for the purpose of 
preventing the construction of another interstate carrier 
of anthracite, even if it is assumed that the independents 
by securing the charter of the New York, Wyoming & 
Western contemplated reaching tidewater by the utiliza- 
tion of that proposed road as a means, but were for the 
purpose of retaining to the carriers the tonnage of the so- 
called Simpson & Watkins collieries they then enjoyed under 
lawful c<mtracts, beyond any hazard of a threatened, or sup- 
posedly threatened, diversion. In other words, it was a 
measure of defense, not offense, the purposes and intent of 
which was to fortify and make sure an already impregnable 
legal position. 

[336] The projected road was an intrastate road and 
nothing else, and if it is assumed that the contemplated 
purchase of the Simpson & Watkins collieries defeated its 
construction, and the proofs show the contrary, the pur- 
chase did not have any effect upon interstate trade or com- 
merce. 

Simpson & Watkins were not the principal supporters 
of the projected intrastate road. The road itself was a 
visionary enterprise, entirely impracticable, and its abandon^ 
ment was due to other causes than the acquisition by the 
Temple Iron Company, of the Simpson & Watkins cbUierTeS. 

The diarges in the Government’s petition, namefy, the 
hi|^ price paid for the Simpson & Watlnhs properties and 
the little value standing alone of the stock and bonds of the 
Temple Company, were without foundation of fact'td rest 
upon and were disproven in the Government’s own case. 
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ITiere never wan/ contemplated any ptxding: or division 
of the tonnages moving from the Simpson '& Watkins col- 
lieries among the railroad stockholders of the Temple Com- 
pany serving the region where these' collieries were situ- 
ated, much less any pooling and division of such tonnage 
as a foot. 

The history of the management and development of the 
Temple anthracite operation since February, 1899, as it is 
undisputed and appears in the Government’s own case, dis- 
closes a careful business-like conduct of its affairs in line 
with and following out the plain purpose of its entrance 
into the anthracite field, namely, to make money out of 
its mines for its stockholders as independent coal operators. 
Its transactions are altogether within the State of Penn- 
sylvania and end there. 

The Temple transaction had and could have no bearing, 
upon interstate trade or commerce under the actual situa- 
tion of affairs; are not within the provisions of the Anti- 
[3ff7] Trust Ijaw, nor indeed within the constitutional au- 
thority of Congress. 

hlr. Justice Lttbton delivered the opinion of the court. 

This is a petition in equity filed by the United States in 
the Circuit Court of the United States for the Eastern Dis- 
trict of Pennsylvania, for the purpose of enforcing the pro- 
visions of the act of July 2, 1890, known as- the Sherman 
Anti-Trust Act, against an alleged combination of railroad- 
and coal mining companies formed and continued for the 
purpose of restraining competition in the production, sale, 
and transportation of anthracite coal in commerce among > 
the States. 

The defendants originally made such, and alone referred' 
to hereafter as the defendants, were the- following: 

The Philadelphia & Reading Railway Company;. the 
Philadelphia & Reading Coal A Iron Company; the Lehigh 
Valley- Railroad Cmnpany; the Lehigh Valley Coal Com-^' 
pony T the Delawaie;’-La^awannw-& Weetem Railroad'-OonH - 
pafiy; the Central Railroad Company of New Jers^ ; the 
Ene Railroad Company; the New York, .Susquehanna- 
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Western Bailroad Company; the New York, Suaquehaima 
& Western Coal Company; the Lehigh & Wilkes-Barre Coal 
Company; the Pennsylvania Coal Company; the Hillside 
Coal Company; the Beading Company; and the Temple 
Iron Company. By an amendment certain other defendants 
were brought in, consisting of holders of contracts made by 
independent operators of coal mines, and trustees holding 
securities which might be affected by the relief sought 
against the carrier and coal mining companies, the original 
defendants. A list of these later defendants is set out in the 
margin,* and when they are referred to herein they will be 
specifically mentioned. 

[888] The bill alleges that anthracite coal is an article 
of prime necessity as a fuel and finds its market mainly in 
' the New England and Middle Atlantic States. The deposits 
of the coal, with unimportant exceptions, lie in the State 
of Pennsylvania, but do not occupy a continuous field, 
though found in certain counties adjoining in the eastern 
half of the State, and embrace an area of 484 square miles. 
This coal region is from one hundred and fifty to two hun- 
dred and fifty miles from tidewater. The region itself is 
broken and mountainous, and the natural conditions and 
character of the deposits are such that the mining and re- 


* The Delaware & Hudson Company; Elk Hill Coal & Iron Com- 
pany ; St. Clair Oonl Company ; Enterprise Coal Company ; Buck Run 
Coal Company ; Llewellyn Mining Company ; Clear Spring Coal Com- 
pany; Pancoast Coal Company; Price - Pancoast Coal Company; 
Mount Lookout Coal Company ; Peoples Coal Company ; George F. 
Lee Coal Company; North End Coal Company; Melville Coal Com- 
pany; Parrish Coal Company; Red Ash Coal Company; Raub Coal 
Company; Mid Valley Coal Company; Austin Coal Company; Clar- 
ence Coal Company; Nay Aug Coal Company; Green Ridge Goal 
Company; Excelsior Coal Company; Lackawanna Coal Company; 
Dolph Coal Company, Limited; Mary F. W. Howe, Frank Pardee, and 
Sarah Drexel Van Renseliaer, constituting A. Pardee & Co.; Lafay- 
ette I^entz, William O. Lents, and Lewis A. Riley, constituting I^nts 
& Company; William Law and John M. Robertson, constituting Bob- 
ertaon & Law; Richard White, W. R. McTurk, and Robert White, con- 
stituting B. White Company; Joseph J. Jermyn, Oemrge B. tomyn, 
Bnuiia J. Jermyn, constituting John Jermyn Batata; Joseph J. Jer- 
myn, Michael F. Dolphin; The Pennsylvania Company for Insurance^ 
on Uvea and Granting Annuities ; and the Mercantile Trust CompiUiy* 
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duction of the coal to suitable sizes for domestic use require 
very large amounts of capital. Its value commercially is 
dependent, in a large degree, upon quick and cheap 
transportation to convenient shipping points at tidewater, 
from whence it may be distributed to the great consuming 
markets of the Atlantic Coast States. 

The whole problem of advantageously developing these 
deposits and supplying the eastern demand for fuel was 
one which presented enormous difficulties. From an early 
day it has been the settled policy of the State of Penn- 
[339] sylvania to encourage the development of this coal 
region by caiial and railroad construction, which would 
furnish transportation to convenient shipping points at tide- 
water. One of the defendant carriers, the Delaware, Lacka- 
wanna & Western Company, was given the power to acquire 
coal lands and engage in the business of mining and selling 
coal in addition to the business of a common carrier, and 
all railroad companies were permitted to aid in the pro- 
duction of coal by assisting coal mining companies through 
the purchase of capital stock and bonds. Thus, it has come 
about that the defendant carriers not only dominate the 
transportation of coal from this anthracite region to the 
great distributing ports at New York harbor, but also 
through their controlled coal-producing companies, produce 
and sell about seventy-five per cent of the annual supply 
of anthracite. As a further direct consequence of the State 
authorized alliance between coal-producing and coal-trans- 
porting companies, it has come about that the defendant 
carrier companies and the coal-mining companies affiliated 
with the carrier companies now own or control about ninety 
per cent of the entire unmined area of anthracite, dis- 
tributed, according to the averments of the petition, as fol- 


lows: 

Per cent. 

Beading Company 44 

Lehigh Valley Company 16. 87 

Drt., Lack, ft Western Company 6.56 

Central Ballroad of New Jersey 19 

2.69 

29^. Y, Sns. ft Western Railroad .64 


88.55 
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It 'furtW -i^^BTS; that, in-jadditioa :to the igreatj-eoal- 
imning' omDpamesvsubsidiary to one or! ajie&er.of the.>de- 
Imdaat . 'Carrier companies, ' there .ai« a ^ large 'narab«r . of 
uidepmid«it coal operators . whose aggregate production 
[440] from coal lands, in part leased from the -railroad 
companies or the railioad-contrtlled coal-producing com- 
panies, amounts to about twenty per cent of the annual 
anthracite supply. These independent (^aerators are said 
.to no longer have the power to compete with the carrier 
defendants and their subsidiary coal companies, because a 
large proportion of them have severally entered into con- 
tracts -with one or the other of the carrier or coal-miiung 
companies defendant for the sale of the entire product of 
their mines for the consideration of rixty-five per cent of 
the average market price at tidewater. 

Thus,' there exists, independently of any agreement, com- 
bination or contract between the several defendant carrier 
companies for the purpose of suppressing competition 
among them, this condition: 

First. Excluding two carrier companies not made de- 
fendants which reach but a limited number of collieries, 
the Pennsylvania Railroad Company and the New York, 
Ontario & Western Railroad Company, the six carrier com- 
. panics who are defendants are shown to control the only 
means of transportation between this great anthracite de- 
posit and tidewater, from whence the product may be dis- 
tributed by rail and water to the great consuming markets 
of the Atlantic Coast States. 

Second. These carriers and their subsidiary coal mining 
and selling companies produce and sell about seventy-five 
per cent of the total annual supply of anthracite coal. Of 
the remainder, the independent operators mentioned above 
produce.about twenty per cent. 

The chief significance of the fact that, the six carrier 
defendants control substantially the only . means ^ for tiie 
transportation of coal from the mines to ^iatributing points 
at tidewater is in the fact that they, coUeotivefy^also control 
neuly three-fourths of the annual supidy of anthracite 
whidh. there finds a market. The situation is therlifote <me 
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.KVihifdi invites 4<mMsted,a(^(m:.4nd ia«l(«S;ex[841]<MKft^ 
w;M£Qr>:tbe nceompUdMnent of »ny pmpose to domiDaite the 
i^suj^y . and . control the .prices . .at . seaboard. jThe . one- 
fourth of the total annual supply which comes from inde- 
ipendent .operatora in the same region has. been sold in.com- 
..petition .with the larger supply of the defendants. If, by 
.noncert -of action, that source of competition be removed, the 
.-monopoly which the defendants, acting together, may exert 
. overproduction and sale will be complete. 

This bin avers that the defendants have combined .for 
,. the purpose of securing their collective :giip upon the an- 
thracite coal supply by exerting their, activities to shut out 
from the district any new line of tran^rtation from the 
i-nunes to tidewater points, and to. shut out from competition 
at, tidewater the coal of independent , operators with their 
own coal. The steps said to have been taken having this 
■ end in view we shall now: con^der: 

The community of interest which has resulted, from the 
charter powers of the carrier companies to directly or in- 
directly, engage in the business of mining and .selling .cpal 
, has produced the relation between the. carrier and coal-min- 
ing defendants shown by the several groups into which, iwe 
. have arranged them, thus : 

1. The heading Company is a Pennsylvania coippration, 

. and apparently nothing more than a holding company. 
.That company holds: 

a. The entire capital stock of the Philadelphia & Bead- 
ing Bailway, one of the defendant carriers. 

b. The entire capital stock of the Philadelphia & Bcad- 
i ing Coal & Iron Company, a. coal-minipg company. 

The three companies have the same president. 

, 2. The. Lehigh Valley Bailroad Company owns .all; of 
Jlm cfipital stock of the Lehigh Valley Coal. Company, And 
the two coippanies have the same president. 

8. ..The Central Bailroad of New Jersey owns nii^y 
,.p|V ecut-pf tbe capital stock of the .Lf^jgb & 
.,l|il^|Baire Cpal, Compfmy, and tbe .two iw^ppaidm 
, pnesii^t^ whp ia the jusaaident pf ,t)m. 

two.pun 
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4. Tlie Erie Bailroad Company owns all of the capital 
sto^ of the Pennsylvania Coal Company and a large ma> 
jority of the stock of the Hillside Coal Company, and the 
three companies have the same president. 

5. The New York, Susquehanna & Western Bailroad Com- 
pany owns nearly the entire capital stock of the New York, 
Susquehanna & Western Coal Company, and th^ have 
the same prerident, who is also the president of the Erie 
Bailroad Company and of its two allied coal companies 
mentioned above. 

6. The Delaware, Lackawanna & Western Bailroad Com- 
pany is itself an owner and producer of anthracite and 
seems to have no subsidiary coal company. 

7. The Temple Iron Company. The relation of this com- 
pany to the several carrier companies will be considered 
separatriy. 

Excluding the Temple Iron Company, the groups as ar- 
ranged are independent of each other, and each group, in the 
absence of any agreement or combination, possesses the 
power to compete with every other in the production, sale, 
and transportation of coal from the mines to tidewater. In- 
deed, the plain averment of the bill is that prior to 1896 they 
were actually comp^ing in the market reached at New York 
Harbor, and that the competition continued, except as inter- 
rupted by abortive or abandoned efforts to combine, until 
they entered ihto the general combination which it is the 
purpose of this proceeding to dissolve. ' , 

That the Delaware, Lackawanna & Western Bailroad 
Company was itself the owner of coal lands and was en- 
gaged in mining, transporting, and marketing its own coal, 
and that the other railway defendants were also engaged, 
through their subsidiary coal companies, in mining and 
[848] selling coal, as well as in transporting the coal so 
mined, is not determinative of any issue here presented, rihce 
this bill was filed before the Commodities Clause of the Hep- 
bum Act of June 29, 1906, 84 Stat. 584, c. 8591, beci^e 
effecrive, which forbid any carrier engaged in ihter^te 
triihsportation from traneporixog coal for market, nrheh &e 
eoal at the time of tran^'ortation is owned by th6 cirriier' 
ocanpany. See Untied Siaiet v. Z>., L. <& W. S. Co., 218 
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U. Si 366; - Any relief again^ a continuance of such for- 
bidden transportation must, therefore, be sought in another 
proceeding based upon the act of Congress referred to. 

THE SCOPE AND THEORY OF THE BILI.. 

'Hie theory upon which the bill is framed and upon 
which the case has been presented by counsel is, that there 
exists between the defendants a general eomMnation to 
control the anthracite coal industry, both in respect of min- 
ing and transportation from the mines to the general con- 
suming markets reached from shipping points at New York 
Harbor, and tiie production and sale of coal throughout the 
United States. 

The contention is that this general comMnation is estab- 
lished, first, by evidence of an agreement between the car- 
rier defendants to apportion between themselves the total 
coal tonnage transported from the mines to tidewater ac- 
cording to a scale of percentages ; second, by a combination 
between them, through the instrumentality of the defend- 
ant, the Temple Iron Company, to prevent the construc- 
tion of a new and competing line of railroad from the mines 
to tidewater; third, by a combination between the defend- 
ants by means of a series of identical contracts for the con- 
trol of the coal produced by independent coal operators, 
thereby preventing competition in the markets of other 
States between the coal of such independent operators and 
that produced by the defendants; and, [344] finally, by 
certain so-called contributary combinations, already referred 
to, between some, but not all, of the defendants. 

Adds from the particular transactions averred as “steps ” 
or “ acts in furtherance ” of a presupposed general comMna- 
Hon^ the charge of such a combination is general and in- 
defi^te. 

The case is barren of documentary evidence of solidarity. 
The fact of such general combination, if it exists, must 
be dodaoed from specific acts or transactions in which die 
compaiufls have united and from which such a general 
comhinatien may be, inferred. When tuid how did such a 
riftw ihination come about? We start with the propontimi 
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eridenoe, had either proved abortive or had been aban- 
doned. Thus.it is stated that Jn 1890 ..and. 1891 the price 
of coal of certain sizes at tidewater was from $3.71 to 
.<$3.85 .per .‘ton; ; that in 1892 the ’Philadelphia & Be|ding 
Bailrond . Company, the predecessor in^ title of tiie idcdend- 
ant thovPhiladelphia & Beading Railway Company, leased 
■the luxes. of the Lehigh Valley Railroad Company and of 
uthe Central Railroad Company of New Jersey for . nine 
: himdred and ninety-nine .years, and that the three com- 
panies together owned or. controlled about- eighty per eoxt 
of the coal deposits of this anthracite region and trans- 
<. ported nearly fifty per cent of the entire< tonnage; that 
.while these leases were in force the price of coal was ad- 
vanced to $4.15- and $4.19 per ton for the same sizes. It 
.is then averred that in a proceeding in the courts of New 
. Jersey these leases of the Central Railroad Company of 
iNew Jersey were held null and void, and that in 1893-' this 
decree was followed by a rescission of the lease of the Lehigh 
Valley Railroad Company to the Philadelphia & Reading 
; Railroad Company. It is then -averred that [346] under 
tile influence of competition thereby restored, the price of 
the same grade of coal in 1894 fell to $3.60 per ton and 
in 1895 to $3.12 per ton. “ Whereupon,” the petition avers, 
‘^ in violation of the provisions of sections 1 and 2, re- 
spectively, of the act of Congress of July 2,^1890, • * * 
the defendants, the Beading Company, and the ■defendant 
carriers, and the defendant coal companies, owning or con- 
trolling 90 per cent, more or less, of all the- anthracite de- 
poedts, and producing 75 per cent, more or less, of the 
-^annual anthracite supply, and etoktrolling all the means 
of transportation between the anthracite mines and- 'tide- 
water, save tiie railroads operated the Pennsfylvania' Rail- 

■ road C««ipany and ■ the New York, Ontario A ’^Western 
^Railway Company, which, as'^resaid, reatix-ohly-n'&iuted 
- number of colli^des (not delMdants’-hMc),- ortend ’ Into 

■ an agreement,- scheme, combisatimi, 'Or-con^nM^f rictue 
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they .^acfiiind^. the rpow otHtteol,* segolate,. re- 

strain, and monopolice,wittd hare.' contanyed,* regulated,, re- 
strained, and monopolized, not only the production of an- 
thracite coal, but its transportation ‘from the mines in 
Pennsylvania: tO; market points inrotber-States and its price 
and- sale- throughout the several -States, .with the residt that 
competition in the . transportation : and ■ sale of . anthracite 
has been /wholly sui^pressed -andithe price thereof : greatly 
enhanced.” 

1. We come first to the evidence, relied-upon to. show such 
: a general . combination through ■ agreement between the 
carriers to distribute the total tonnage of coal , from this 
region to sliipping points at New .York Harbor according to 
a, scale of percentages: spoken of as the Presidents’ Per- 
centages.” 

There is some evidence tending to show that :early in 1896 
there .was an effort made, at a conference of the presidents 
of the carrier companies to distribute, the coal tonnage be- 
. tween the several carriers, based upon the [34fi] average per- 
centage of coal carried in prior years by each carrier. The 
limited character of the coal field, the control -of so large a 
proportion of the deposits and of the transportation, was 
such as to invite agreements and comlunations. A. pooling 
.arrangement would largely prevent competition between the 
otherwise independent groups of carriers and producers. 
That any such pooling agreement was made is denied- most 
earnestly by all of the defendants. That there occurred a 
conference in 1896 looking to .such an arrangement seems 
probable on the evidence. But the weight of. proof ..satisfies 
US: that whatever might have been contemplated or at- 
tempted, the scheme proved abortive, or, if attempted, was 
abandoned long before this bill , was filed. We do not set out 
• the circumstances which are pointed out as tending to-show 
-such an illegal; agreement, nor do we deem it necessary to 
discuss, the conflicting direct testimony. We .have .gone 
thnoag^ the record. The facts, are diaeussed andi largely, set 
out in^ the opinion of. the oourt below. .Thongh.dts yudges 
(diffeied in respect to the relief which >mi|^t ba granted igmn 
i.otbM!igeonod8|/'diey -agreed. inr-holdiBg that the’<3ov«mmant 
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hod ^ed to fibow any eonimcA or agreement fmr the dis- 
tribution of tonnage. In this we concur. 

THE TBlCriE nOE COHPAET COMBIKATION. 

2. We come, then, to the several acts, agreements or trans- 
actions set out in the seventh paragraph of the bill, two of 
which are said to have been participated in by all of the 
defendants, and therefore to constitute evidence of the gen- 
eral combination charged, and to be, in and of themselves, 
illegal combinations between all of the principal defendants 
which come under the frame of the bill as in violation of 
the act of July 2, 1890, 26 Stat. 206, c. 647. 

The transa^ions referred to are introduced immediately 
following the general charge, and are characterized in the 
[847] bill as “steps in the development of this illegal 
combination and in furtherance of its illegal purposes.” 
It is then averred, that “ the defendants, or some of them, 
became parties to the following additional acts, schemes, and 
contracts, among others, in violation of the aforesaid act 
of July 2, 1890.” This is followed by five distinct para- 
graphs, each setting out some distinct contract, combina- 
tion, or agreement alleged to have been the act of all of the 
defendants, or of two or some number less than all. These 
alleged “ steps ” and “ additional acts, schemes, and con- 
tracts,” in violation of the Sherman Law and in further- 
ance of the alleged illegal general scheme or purpora, 
are: a, the making of the sixty-five per cent contracts with 
the independent operators; 5, the absorption by the Erie 
Railroad of the New York, Susquehanna & Western Bail- 
road Company; e, the acquisition by the Beading Company 
of the majority of the capital stock of the Central Railroad 
of New Jeiuey; d, the acquisition of the Temple Iron Com- 
pany, and through it of a large number of collieries, for 
the purpose of defeating a projected independent line of 
railway into the coal region; and, e, the acquisition by the 
Erie Railroad Company, while controlling the Hilltide Coal 
Ss Iron Company, of all of the shares of the l^aware 
Valley & Kingston Railroad Company, a projected com- 
mon canaer, and all of the shares of the Pennaylvania Coal 
Company. 
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As we ^ve already stated, two of these transactions are 
averred to be transactions into which all of the defendants 
entered in pursuance of a common purpose and general de- 
sign to suppress competition and restrain commerce in coal 
between the States. 

The first which we ^all consider is the alleged combina- 
tion through the Temple Iron Company. Concerning this, 
the petition, in substance, states that in 1898 many of the 
independent coal operators in the Wyoming or northern field 
became dissatisfied with the transportation [348] and mar- 
ket conditions under which they were obliged to conduct 
their collieries. Many contracts for the sale of their coal to 
the defendant coal companies had expired or were about to 
expire, and they demanded either lower freight rates or 
better prices from the coal companies. A competing line of 
railway from the northern or Wyoming zone of the anthra- 
cite region to a point on the Delaware Biver, where con- 
nection would be made with two or more lines extending to 
shipping points at New York Harbor, was projected as a 
means of relieving the situation. The New York, Wyoming 
& Western Railroad was accordingly incorporated. Large 
subscriptions of stock were taken, the line in part surveyed, 
parts of the right of way procured, and a large quantity of 
steel rails contracted for. As the road was to be mainly a 
coal-carrying road, support from coal-mining companies 
was essential. Its chief backing came from independent cosl 
operators. The most important and influential of them was 
the firm of Simpson & Watkins, who controlled and operated 
eight collieries in the region, having an annual output of 
more than a million tons. The time for such a competing 
means of transportation was aupicious. Much of the output 
of the district not tied up by contracts of sale or transporta- 
tion was pledged to this project and much more was 
promised. 

The petition alleges that the construction of the pro- 
jected independent railroad would not only have intro- 
dttedi competition into the transportation of anthracite 
coal to tidewater, but it would have enabled independent 
ojperators reached by it to sell their coal at distributing 
points in free competiti<m with the defendant coal com- 
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panies. ^Wherefore^ avers the pleadinlgy ‘‘ the defendaoAs, 
the Beadmg Company, owning tiie entire capital stock- of 
the Philadel|dua Beading.' Bailway Company, and the 
other carrier companies defendants herein, controlling coir 
lectively all means of transportation between the mines 
[349] rand shipping points at New York Harbor, combined 
togetiier for the purpose of shutting out the proposed rail- 
road and preventing competition with them in the trans- 
portation of coal frtMn the mines to other States, and the 
sale of coal in competition with their own controlled coal 
in the markets of other States.” The plan devised was* 
to detach from the enterprise the powerful support of Simp^ 
son & Watkins and the great tonnage which their co-opera-^ 
tion would give to the new road, by acquiring for the 
combination the coal properties and collieries controlled 
by that great independent firm of operators. This would 
not only strangle the project, but secure them forever against 
new schemes induced by the large tonnage produced by 
these eight collieries, and secure not only that tonnage for 
their own lines, but keep the coal forever out of compe- 
tition with that of their controlled coal-producing com- 
panies. 

The scheme was worked out with the result foreseen and 
intended. The capital stock of the Temple Iron Company, 
aggregating only ^40,000, was all secured. That company 
was then operating a small iron furnace near Reading. Its 
assets were small, but its charter was a special legislative 
charter which gave it power to engage in almost any sort 
of business, and to increase its capital substantially at will. 
Control of that company having been secured, it was used 
as the instrument for the purpose intended. 

The plan by which the defendant carriers were enabled 
to carry out this scheme and apportion among themselves 
proportionate interests in the property acquired and the 
burden to be assumed was not simple, but elaborate. The 
financial arrangements seem to have been made through Mr. 
Baer, who was the president of -and a large stockholder in- 
the Temple Company, and Mr. Robert Bacon, o| the -firm . 
of J. P. Morgan -ft Conqwn^. Shortly, stated, it was thie:-. 
The Templei Company increased itfr'-[850] capital stock, to 
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Simpson & Wstkins agreed to sell to the Temple Company ' 
their properties for somethkig near $6,000,000. They ac> 
cordingly transferred to the Temple Company the capital 
shares in the several coal mmpanies, holding the title to 
their* eight bollieries, and received in exchange $2,260,000 
in the shares of the Temple Cknnpany, and $3,500,000 of its * 
mortgage' bonds. By contemporaneous instruments Simp- 
son & Watkins transferred to the defendant, the Guaranty 
Trust Company of New York, as trustee, this capital stock 
and $1,100,000 of the bonds of the Tepiple Company, and 
received from the Guaranty Company $3,238,396.66 in 
money and $1,000,000 in certificates of beneficial interest in' 
the stock of the Temple Company. The Guaranty Com- 
pany seems to have been but a medium and was accordingly 
protected by a contemporaneous contract with the Beading 
Company and the other carrier defendants by which they 
severally contracted with the Guaranty Company to pur- 
chase the Temple Company's capital stock in a certain agreed 
proportion or percentage of tbe total capital stock, and to 
guarantee the bonded debt of the Temple Company in the 
smne proportion. A large proportion of the bonds and of 
the beneficial certificates of interest in stock of the Temple 
Company was later guaranteed, or underwritten as the stock 
phrase goes, by a syndicate including J. P. Morgan, Wil- 
liam’ Bockefeller, the Guaranty Company, and others. 

Thus, it came about that when this bill was filed the 
stock of the Temple Company, which, as seen, is a mere 
holding company- for the several defendant carrier com- 
panies, was owned by the defendants, and the obligaticms' ' 
of that cmnpany -were guaranteed 'by them in proportions 
based on the^'percentage of the total anthraicite tonnage car- 
ried’attnually each of the defendant carriers, namely i 
The Beading Company and' the Beading Bail[S51J%ay' 
Ctanpanyj' being-treated as one and the same‘ in this matter,' 
29.96' per tte'LeMgh Valley^ Bdilroad Company, 22.88’ 
per’ tMttf the Central ‘Baihroad of New * Jersey, 17.12 
ceiitf tite DeUivaM^, LaekAHtrahna & Western Bailread Ctiib^ ' 
patiY/' tlM'Erie BaBToid' Company, 6.84'' 
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p«r cent; tiie New York, Susquehanna & Western Bailroad 
Company, 4.86 per cent. At the time this proof was taten 
the average annual output of the collieries thus acquired 
was about 1,600,000 tons, and in the last year the output had 
arisen to 1,950,000 tons. This combination of the defend- 
ants through the Temple Iron Company was effective in 
bringing about the designed result. The New York, Wyo- 
ming & Western Bailroad Company was successfully stran- 
gled, and the monopoly of transportation collectively held 
by the six defendant carrier companies was maintained. 

The projected competing railroad was undoubtedly a 
good faith proposition and held out promise to independent 
coal operators not only of the project of competition in 
transportation from the mines to tidewater, but the possi- 
bility of selling their coal either to the controlled coal com- 
panies defendant at better prices or to the consuming public 
at tidewater in competition with that of the controlled coal 
companies. But if we assume that its construction was 
doubtful, the result must be the same as characterizing 
the purpose and design of the concerted action of the de- 
fendants. They were so far convinced of the threatening 
character of the enterprise that they were moved at great 
cost to thwart it and at the same time remove the tempta- 
tion for like competition by securing to themselves forever 
the product of the collieries named. 

That the cobieries to be reached by the new road were not 
all reached by each of the defendants is true. The great bulk 
of tonnage from them seems to have been carried by the 
Erie, the Lehigh, and the Lackawanna. But the preserva- 
tion of the monopoly of transportation [863] from the 
mines to tidewater held by the six lines which were serving 
the region, was plainly a common interest — a collective 
monopoly by which the profits in coal could be secured and 
the monopoly maintained by shutting out any new line to 
tidewater. The extent of the interest of each in the denred 
result seems to have been estimated by themselves as fairly 
measured by the percentage of the total tonnage theretofore, 
carried annutdly by each. Thus it was that thqr lweame 
owners of the shares in the Temple Company and.guaruiT: 
tors of its obligations in the same proportions. 
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it Iiss bsen suggested that since the New York, Wjroming 
A Western Bailroad has been effectively strangled that it 
will be idle to enjoin the doing of an act already accom- 
plished. But that is a narrow view of the relief which may 
be granted under the statute and the frame of this bill. 

The combination by means of the Temple Company still 
exists. It has been and still is an efficient agency for the 
collective activities of the defendant carriers for the pur- 
pose of preventing competition in the transportation and 
sale of coal in other States. 

That under the law of Pennsylvania each of the defendant 
carrier companies has the power to acquire and hold the 
stock of coal-producing companies may be true. That the 
Temple Company may, under the same law, have the power 
to acquire and hold the capital stock of the Simpson & 
Watkins’ collieries may also be conceded. But if the de- 
fendant carriers did, as we have found to be the fact, com- 
bine to restrain the freedom of interstate commerce either in 
the transportation or in the sale of anthracite coal in the 
markets of other States, and adopted as a means for that 
j>urpose the Temple Company, and through it, the control 
of the great Simpson & Watkins’ collieries, the parts of 
the general scheme, however lawful considered alone, be- 
come parts of an illegal combination [353] under the Fed- 
eral statute which it is the duty of the court to dissolve, 
irrespective of how the legal title to the shares is held. 
Harriman v. Northern Securitiee Co., 197 U. S. 244, 291. 
So long as the defendants are able to exercise the power 
thus illegally acquired, it may be most efficiently exerted 
for the continued and further suppression of competition. 
Through it, the defendants, in combination, may absorb 
tile remain ing output of independent producers. The evil 
is in the combination. Without it the several groups of 
coal-carrying and coal-producing companies have the power 
and motive to compete. That each may for itself advance 
the price of coal or cut down the production, is true. But 
in the power which each other group would have to compete 
yrould be found a corrective. - The statute forbids the con- 
certed action which has already brought about the stran* . 

OOSSS*-— vox. 4—17 ' '46 



■' '^aae 'trafttib isiitib, a#!.''" 

O^nltfA of tbe Gooft 

flitig ii a projected competing railroad and the cdniplete 
control of the sale of an immense tonnage of independent 
coal whieh had prior thereto not only been a menace to 
tiieir oellective control of the means of transportation to 
Kew York Harbor points, but a large competing factor in 
sales at these points. The Temple Company^ therefore, 
affords a powei'ful agency by means of which the unlaw- 
ful purpose which induced its acquisition may be continued 
beycmd the mere operation of the Simpson & Watkins’ 
collieries. 

Its beard of directors includes the presidents of the de- 
fendant carriers, who also are the presidents of the defend- 
ant coal companies, and these defendant companies abso- 
lutely dominate its affairs. The Temple Company also owns 
and dominates the great collieries obtained from Simpson & 
Watkins. Its board of directorsj composed as it is of men 
represmting the defendants, supplies time, place, and occa- 
sion for the expression of plans or combinations requiring 
or inviting concert of action. Though as a board it may not 
dictate the activities of [354] the owning corporations, still, 
in view of the relation of the Temple Company to the de- 
fendant carriers and their respective coal-mining companies, 
and of the constitution of its directors, the attitude of its 
board as indicated by the proceedings spread upon the cor- 
porate minutes is of significance upon the question of the 
existence of^uiy concerted purpose to unite the activities of 
its corporate owners to suppress competition. There are to 
be found on the minutes of the Temple Company a number 
of entries which point strongly to combinations between the 
defendants. Thus, on June 27, 1899, a committee Was ap- 
pointed te consider the establishment Of a statistical bu- 
reau, ** to keep a record of all matters of interest to the 
anthracite companies.” What resulted does not appear from 
any further minutes. On July 2, 1901, a resolution hi these 
Words was adopted: 

“Retolved, Tbat Mr. Cummins, Mr. Sayre, Vx. Mendersohk Ihr. 
Ctelfiwen, and Mr. Warren be ajnwlnted a committee to coiMtiir tee 
iffeitebnity and eiuedlency of maUUs a SO UeT cent fate to oattfUe 
aaitpexat ar a flat rate, and, if so, what Mite.*^ 
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By ‘‘ outside shippers ” tiie witness says was meant “ inde- 
pendent operators,” who shipped their own coal. The wit- 
ness by whom this action was proved says that he never 
saw the report and does not know that any was made by 
the committee. It is true that Mr. Baer, the president of 
the Temple Company, denied that the Temple Company 
had or undertook to exercise any power in respect of car- 
rier rates, or in fixing prices of coal. He says that the 
minute entries referred to above are matters “interjected 
by somebody,” under a misconception of the powers and 
duties of the directors of that company, and came to nothing. 
That he shortly took the presidency himself and that the 
Temple Company “ has been run as the most harmless 
mining company in the State of Pennsylvania,” and has 
had nothing to do with the [855] price of coal or with 
rates for transportation. But this disclaimer of power 
does not detract from the significance of the minutes of the 
board referred to as evidence bearing upon the question of 
the relation of the several defendants to each other. 

We are in entire accord with the view of the court below 
in holding that the transaction involved a concerted scheme 
and combination for the purpose of restraining commerce 
among the States in plain violation of the act of Congress 
of July 2, 1890. 

8. We come now to the sixty-five per cent contracts. 

The charge of the petition in respect to these contracts is 
substantially this: 

a. That the defendant carriers possessed a substantial 
mon<^ly of all of the means of transportation between the 
coal regi(m and tidewater. 

b. That they directly or indirectly through their con- 
trolled coal companies produced about seventy-five per cent 
of the aanual supply of anthracite coal. 

c. That twenty per cent or more of the annual supply 
was produced by independent opm*ators, whose collieries 
were located contiguous to the oarrier lines of the defendant 
companies. 

d* This being the situation, it is diafged, that for the 
purpose of preventug the output of these independent pro- 
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ducers ‘‘from being sold throughout the several States in 
ctunpetition with the output from their own mines or of the 
mines of their subsidiary coal companies, the said defendant 
carriers, having almost a complete monopoly of the means 
of transportation between the anthracite mines and tide- 
water, entered into and now maintain an agreement, combi- 
nation, or conspiracy to use their power as said carriers to 
obtain control of the sale and disposition of the aforesaid 
output of the independent mines in the markets of the sev- 
eral States, particularly [856] of the great distributing 
market at New York Harbor, in violation of the aforesaid 
act of July 2, 1890.” 

It is further averred: 

e. That prior to 1900 the defendants “severally made” 
a large number of short-term contracts for the purchase of 
the coal of independent operators “along their respective 
lines,” at prices ranging from fifty-five to sixty per cent of 
the average price at tidewater. 

That upon the termination of these contracts the defend- 
ants “ in pursuance of a previous agreement between them- 
selves, severally offered to make and did make and conclude 
with nearly all of the independent operators along their 
lines new contracts containing substantially uniform pro- 
visions agreed upon beforehand by the defendant carriers 
in concert, -some of the operators contracting with one of 
the defendants and some with another,” by which such 
operators “ severally agreed ” to deliver on cars at breakers 
“to one or the other of the defendant carriers, or its sub- 
sidiary coal company, all the anthracite coal thereafter 
mined from any of their mines now opened and operated, 
or whidi they might thereafter open and operate, deliveries 
to' be made from time to time as called for,” etc. In con- 
sideration, the sellers were to receive for prepared sixes 
sixty-five per cent of the general average price prevailing 
at tidewater points at or near New York as computed from 
month to month, this average price to be settled by an expert 
agreed upon by the parties. 

It is further averred that this price was sudi as to enable 
ths indepmident operator entering into one of these eon- 
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tracts to realise upon faia coal from fifteen to fifty cmts 
more than he could when shipping on his own account after 
paying the establidied rates of transportation, waste and 
cost of selling, in competition with the coal of the defend- 
ants. That the difference was the price paid for the privi- 
lege of controlling the sale of the independent [857] out- 
put, “so as to prevent it from selling in competition with 
the output of their own mines.’* 

It is then further alleged that the result of this plan, 
“ as was intended, was to draw, if not to force, the great 
body of independent operators into making the aforesaid 
contracts, thereby enabling the defendants to control abso- 
lutely, and until the mines are exhausted, the output of 
most of the independent anthracite mines, and to prevent 
it, as aforesaid, from being sold in competition with the 
output of their own mines in the markets of the several 
States, particularly in the great tidewater markets.” 

It is obvious that the averments do not touch upon the 
legality of the contracts considered severally, and ask no 
relief upon the theory that each was a contract in restraint 
of trade. The theory and charge of the bill is that by con- 
certed action between the defendants the independent oper- 
ators were to be induced to enter singly into uniform agree- 
ments for the sale of the entire output of their several mines 
and any other they might therea^r acquire, excluding a 
negligible amount of unmarketable coal and coal for local 
consumption. And the further theory of the pleading is 
that by such concerted action and through the higher price 
offered, the defendants would obtain such control of inde- 
pendent coal as to prevent competition in the markets of 
other States. 

It is not essential that these contracts considered singly be 
unlawful as in restraint of trade. So considered, they may 
be wholly innocent. Even acts absolutely lawful may be 
steps in a criminal plot. Aikens v. TFwconsm, 195 U. S. 194, 
206. But a series of such contracts, if the result of a con- 
c^erted plan or plot between the defendants to thereby secure 
cpntiol oi ^e i^e of the independent coal in the markets of 
other States, and thereby suppress competition in prices 
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between their own output and that of the independent 
rators, would come plainly within the terms of the statute, 
and as parts of the scheme or plot [358] would be unlawful. 
Thus in Stoift db Company v. United States, 196 U. S. 375, 
396, where a plan or scheme consisting in many parts or ele- 
ments was averred to constitute a combination forbidden by 
the act of July 2, 1890, it was said: 

“ The scheme as a whole seems to us to be wlthlu reach of the law. 
The constituent dements, as We have stated them, are enough to give 
to the scheme a body and, for all that we can say, to accomplish it. 
Moreover, whatever we may think of them separately when we take 
them up as distinct charges, they are alleged sufficiently as elements 
of the scheme. It Is suggested that the several acta charged are 
lawful and that Intent can make no difference. But they are bound 
together as the parts of a single plan. The plan may make the parts 
unlawful.” 

That the plan was calculated to accomplish the design 
averred, in the present case, seems plain enough. The an- 
thracite field was very limited. The means for transporta- 
tion from the mines to seaboard shipping points were in the 
hands of the defendant carriers. They, together with their 
subsidiary companies, controlled about ninety per cent of 
the coal deposit and about seventy-five per cent of the annual 
output. If the remaining output, that of the independent 
operators along their several lines, could be controlled as to 
production and.sale at tidewater points, there would inevita- 
bly result such a dominating control of a necessity of life 
as to bring the scheme or combination within the condemna- 
tion of the statute. 

That these sixty-five per cent contracts were the result of 
an agreement through protracted conferences between the 
independent operators, acting through an authorized com- 
mittee, and officials of the carrier defendants, who were like- 
wise officials of the coal companies subsidiary to the railroad 
companies, is plainly established. That they were designed 
by the defendants [859] as a means of controlling the sale 
of the independent output in the market at tidewater iloints, 
thereby preventing competition with their own cbal and 
as a plan for removing the great tonnage controlled by the 
independents from being used as an mducemuit for the 
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of competing cArriers into the district, is a plain 
deduction. 

Some of tbe facts which lead to this conclusion will be 
referred to as briefly as the great importance of the case 
will permit: 

That for a long time many of the independent operators 
had been selling their output to their great rivals, the de* 
fendant carriers and their several coal companies, is true. 
By means of such sales and deliveries at their own breakers, 
the sellers avoided freight, waste, and expense of sales 
through agents, etc. The price they would theraby realize 
was flxed, and they were not dependent upon a fluctuating 
market. So long, therefore, as they could sell to their rivals 
at their breakers to better advantage than they could ship 
and sell on their own account, the method appealed to them. 
But, obviously, buyer and seller were not upon an equal 
plane. The former had control of freight rates and car 
service. The seller must pay the rate exacted and accept 
the car service supplied him by the buyer, or appeal to the 
remedies afforded by the law. If the rate of freight to tide- 
water was onerous and was imposed upon tbe coal produced 
by tbe defendants and their allied coal producers with- 
out discrimination against the coal of the independent 
shipper, it would nevertheless bear upon the latter oppres- 
sively, since the rate paid would find its way into the pocket 
of the defendants. Therefore it was that the higher the 
freight rate, the greater the inducement to sell to the Car- 
rie companies. That the conditions were not accepted by 
the independent producei's as satisfactory, is evident. The 
majority at all times stood out, and those making such 
agreements as well as those refusing to do so, maintained 
[ 860 ] an agitation for better freight rates and better prices 
for those who preferred to sell at their breakers. For many 
years before this proceeding they maintained an organiza- 
tion called the Anthracite Coal Operators’ Association, and 
through that body endeavored to improve their situatipn. 

The series of contracts here involved were all made sinco. 
1900 , and are therefore subsequent to the combination 
through the Temple Iron Company, already considered. 
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The charge is that since that combination the defendants 
further combined through these contracts. Prior to 1900, 
we find no evidence of any combination or agreement for 
the procurement of contracts of sale with independent op- 
erators. Upon the contrary there is much to indicate that 
there was more or less competition for coal accessible to 
more than one of the buying defendants. The effect of com- 
petition is shown by the gradual rise in the price the great 
companies were willing to pay. In the earliest stages of the 
business the buying price seems to have been fixed with some 
relation to the varying wage scale of miners. This gave way 
to an agreed percentage of the current price at tidewater. 
Thus the earlier contracts allowed the selling operator only 
forty per cent of the tidewater price for prepared sizes. 
Through competition between the existing companies, and 
through that which resulted from the entry of new carrier 
lines with their subsidiary coal companies, the price was 
forced gradually up from forty to sixty per cent of the tide- 
water price, and at this latter figure the price stood when 
the combination here averred came into existence. 

We have mentioned the influence of the coming into the 
region of new coal-carrying railroads upon the per cent of 
the tidewater price which the independent operators were 
able to obtain from the buying coal companies. This influ- 
ence, as we shall see, was a large factor in bringing about 
the contracts ^ow in question. The carriers [361] here de- 
foadant did not all obtain their footing in this anthracite 
field at the same time. Thus, when the New York, Susque- 
hanna & Western was projected, it, through its coal com- 
pany, offered to buy coal on fifty per cent contracts. The 
price before that had been forty to forty-five per cent The 
result was that the other companies came gradually up to 
the same price. This was late in the eighties, the exact date 
not being at hand. Again, it is said in the brief for the de- 
fendants, that: 

“In the early M’s, the New York, Ontario it Western Railroad 
bnllt a branch Into the Wyoming region and sought toonage. Kr. 
Sturgis was commissioned beforehand by the coal company ot that 
railroad to offer 60 per cent contracts on the understanding thati if 
he could secure a half million tons annually, the branch would be^ 
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built The branch railroad was built and by its help large new 
acreages of coal lands were developed, tributary to the Ontario A 
Western Railroad.*’ 

As a consequence, says the same brief, ‘‘the other coal 
companies began to raise their rates to 60 per cent,^^ and 
by 1892 that had become the settled price. 

The influence of competition, actual or threatened, was 
also illustrated in 1898, when the New York, Wyoming & 
Western was projected. A large number of coal contracts 
had expired or were about to expire, thus creating a great 
tonnage open to competition. Many of the operators in the 
Wyoming region of the coal field united their influence to 
procure the building of a competing line between the mines 
and New York Harbor points. To this end a large tonnage 
was pledged to its coabselling company, which offered to 
pay 65 per cent of the tidewater price to such operators. 
How and why that project failed we have already shown in 
the section of this opinion devoted to the Temple Iron Com- 
pany combination. 

T^en that effort failed there arose a movement for a 
[362] new road from the mines to tidewater through the 
Pennsylvania Coal Company. That was one of the great- 
est of the independent companies, producing in 1899 about 
two million tons. It controlled a coabgathcring railroad 
called the Erie & Wyoming Valley Railroad, and proposed 
its extension to Lackawaxen, and to cause the construction 
from that point of a railroad line to the Hudson River. To 
this end it caused to be organized the Delaware Valley & 
Kingston Railroad. Of this project, Mr. Thomas, the presi- 
dent of the Erie Railroad Company, said: “They were 
threatening and had started to build a competing road to 
the Hudson River.’’ The independent operators, in an asso- 
ciation maintained by them for their mutual protection, 
hailed this scheme with joy. At a meeting of the associa- 
tion on November 22, 1899, the following minute was made : 

** Mr. B. li. Fuller, chairman of the executive committee, on being 
called upon, told of the efforts which have been made to induce the 
various anthracite railroads to offer more satisfactory terms for the 
purchase of the operators’ coal, and of the absolute failure of these 
efforts to bring about any definite result. He then reported the or- 
ganization of the Delaware Valley & Kingston Railroad, backed by 
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the Penn^lvunU Goal Company, and the proffer of this latter oopi- 
pany to purchase coal from operators In the Wyoming and Lehigh 
region, paying 65 per cent of the tidewater price for chestnut and 
larger ; 50 per cent for pea coal, and a flat 85 per cent freight rate 
on buckwheat and smaller sizes. These contracts were to be for all 
of the coal in the ground, thus settling permanently the price which 
the operator would receive. 

**Aft6r extended discussion as to the details of these contracts, and 
a compromise with the results obtained under the old contracts, the 
following resolution was offered and passed unanimously: 

** 'Whereas the Erie & Wyoming Valley Railroad Com- [868] 
pany has arranged to build a branch line from Hawley, Pa., to a 
point on the boundary line between New York and Pennsylvania at 
Lackawaxen, forming a connection with a railroad proposed to be 
constructed by the Delaware Valley & Kingston Railroad Company 
to tidewater, at Kingston, on the Hudson River; 

'"And whereas the construction of the said railroads is approved 
and promoted by the Pennsylvania Coal Company, which has large 
Interests in the anthracite coal region ; 

"'And whereas the Independent operators and the general public 
are now largely at the mercy of the existing railroad companies, 
which charge unreasonable rates for their services, owing in part 
to the large amounts for which the said companies have been capi- 
talized ; 

"'And whereas it would be highly advantageous to all the inde- 
pendent owners of coal properties throughout the entire anthracite 
region of Pennsylvania to have the railroad connection, now proposed, 
completed as speedily as possible ; 

" 'And whereas it is equally desirable, In the interests of the people 
of «the State of New York and the public in general, that such railroad 
connection shall be made (since it will necessarily result in a ma- 
terial reduction of the price paid for anthracite coal by consumers) : 
Now, therefore, it is 

'"Resolved, I. That this association hereby expresses its hearty 
and unqualified approval of the proposed plan for the construction 
of the said railroads, and hereby pledges its constant support and 
active assistance in promoting the speedy construction and completion 
of the said railroads. 

" *11. That a committee of three be appointed by the president, of 
which the president shall be a member, to take such steps as may be 
deemed advisable toward furthering the said plans and co-operating 
with the said com- [864] panies for the completion of the said rail- 
roads, and that a report of their proceedings be submitted to the next 
meeting of this association.’ 

"In the discussion which followed, it was the opinion of thoee 
present that. In view of the hearty assistance which had been ac- 
corded the operators by the Pennsylvania Coal Company, it was the 
duty of the members to give to this company all of the tonnage which 
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the^ could deliver and not to permit any more advantageous offers 
which the older companies might make to divert freight from a road 
which was constructed to give the operators a fair share in the sell- 
ing price. A vote of thanks was accorded Mr. Fuller for his labor 
and great success in accomplishing a work which was for the ad- 
vantage of every individual operator in the anthracite regions.*' 

It is enough to say of this project that it was abandoned 
when, in 1901, the Erie Railroad acquired, without any con- 
cert of action between it and the other carrier defendants, 
the capital stock of the Pennsylvania Coal Company, which 
carried with it the capital stock of the Erie & Wyoming 
Valley Railroad and the Delaware & Kingston Railroad. 

The persistent effort of the independents to bring into 
the field competing carrier and coal-producing companies 
was a menace to the monopoly of transportation from that 
field to tidewater which the defendants collectively pos- 
sessed. The independent output was one-fourth of the 
annual supply. It was mainly sold at tidewater, where it 
came into active competition with the larger production of 
the defendants; but, as we have already seen, this enormous 
tonnage offered a great inducement to the organization of 
new carrier lines from the mines to the seaboard. The con- 
tracts theretofore made for the purchase of this output had 
been for short terms. The expiration of a considerable num- 
ber had more than once been the occasion for new carrier 
projects backed by the [365] independent operators. To 
renew the contracts for short terms would but postpone the 
day of competition. The control in perpetuity of such a 
large proportion of the output as would prevent in the 
future effective competition in the selling markets of the 
coast, and at the same time remove inducement to the entry 
of other lines of carriers, was the obvious solution of the 
situation. The necessary control could only come about 
through concerted action. If one of the several independent 
groups of defendants, or two, or any less number than all, 
had sought to obtain control it would have been resisted by 
those not included. Therefore, it.is plain that if the coal of 
these operators was to be plgced in such situation as that it 
could not affect the price of their own coal, nor longer con- 
stitute a mass of tonnage sufficient to invite the construction 
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of new lines from the mines to the ses, it must be brought 
about through the concerted action of the defendants. 

In 1900 there occurred 'the great strike of the coal miners. 
Settled by arbitration in the fall of that year, the miners 
obtained a ten per cent increase in wages. Of course, this 
affected the railroad coal-producing companies and the in- 
dependent coal companies alike. The great companies took 
the lead in the arbitration and accepted the result. The 
independent companies were compelled to follow this lead. 
The latter, as we have seen, had before the strike been par- 
ticularly urgent in their efforts to secure better conditions 
from the railroads and their allied coal companies. This 
rebellious attitude is partially shown by the resolution of 
the Anthracite Coal Operators’ Association of November 
22, 1899, heretofore set out When the strike settlement 
was made, there was some hesitation among the independent 
operators about posting notice of the advance in wages, and 
through committees they urged upon the defendants that 
such advance in wages justified a reduction in freight rates 
and a price of not less [866] than sixty-five per cent for 
coal sold to the defendant companies. The committees re- 
ported back that they could not obtain “ any definite prom- 
ise,” but there has been “ an intimation ” that something 
would be done to improve the present conditions. It was 
thereupon resolved that the advance scale should be posted, 
and that a committee should be appointed ‘‘to confer with 
the various carrier companies relative to a new contract.” 
At the same meeting a number of the operators present 
signed an agreement empowering the committee named 
“to adjust all differences with certain transportation com- 
panies,” and agree upon a basis of contract which should 
definitely and for a period of years fix the commercial rela- 
tions between the said operators and the transportation 
companies, “each of the parties agreeing to make a par- 
ticular contract for himself with the proper transporta- 
tion company.” This agreement, after being sigped by 
those present, was placed ‘in the hands of Mr. NkNulty 
to secure further signatures. Hiese matters appear on the 
minutes of the individual operators of October 5. Hiere 
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ensued a number of conferences between the represents* 
tives of the sellers and buyers. The result was that a form 
of contract and a price was mutually agreed upon, being 
the form of the sixty-five per cent contracts, which were 
thereafter entered into as the short-term agreements there- 
tofore made {expired. Thus the independents put in force 
the advance wage scale imposed by the strike arbitrators 
before any agreement whatever was made or promised by 
the defendants. This increased scale which the arbitration 
imposed having been accepted by the large companies, could 
not be successfully resisted by the independents. It only 
operated to make them more persistent in their demand for 
some improvement in the methods and prices theretofore 
prevailing. 

That the defendant companies should offer such terms is 
not surprising. The contracts to be made would be not 
[867] only for the life of the mines being operated at the 
date of the sale, but was to extend to any other mines there- 
after opened by the seller. The menace of the independent 
output as an invitation to competing carriers and as a com- 
peting coal at tidewater would be removed forever. 

Upon this aspect of the case we find ourselves in agree- 
ment with Judge Buffington, who concluded a discussion of 
the evidence by saying (183 Fed. Rep. 474) : 

“ By such perpetual contracts • * * these defendant railroads 
through their subsidiary coal companies severally made with other 
collieries these combiners withdrew, and still continue to withdraw, 
such product, for all time, from competition, either In Interstate 
transportation or sale. To my mind there Is no more subtle and 
effective agency for the gradual, unnoted absorption by interstate 
carriers of the remaining Interstate product than these perpetual con- 
tracts. Holding then that they are In the words of the statute, ‘ con- 
tracts * * * In restraint of trade or commerce among the States,’ 
I record my dissent to the action of the court In refusing to enjoin 
them.” 

The coal contracts acquired when this proceeding was 
begun aggregated nearly one-half the tonnage of the inde- 
pendent operators. Much of the coal so brought was sold 
in Pennsylvania and all of the contracts were made in that 
State and the coal was also there delivered to the bt^ng 
de fendants. That the defendants were free to aell again 
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within Pennsylvania or transport end sell beyond the State 
is true. That some of the coal was intended for local con- 
sumption may also be true. But the general market con- 
tmnplated was the market at tidewater, and the sales were 
made up<Hi the basis of tiie average price at tidewater. The 
mere fact that the sales and deliveries took place in Pmin- 
sylvania is not controlling when, as here, tiie expectation 
was that the coal would, for the most part, fall into and be- 
come a part of the well-known current of commerce between 
the mines and the [368] general consuming markets of 
otiier States. “ Commerce among the States is not a techni- 
cal legal conception, but a practical one, drawn from the 
course of business.” Swift <& Company v. United States, 
196 U. S. 375, 398; Loewe v. Lawler, 208 U. S. 274. The 
purchase and delivery within the State was but one step in 
a plan and purpose to control and dominate trade and com- 
merce in other States for an illegal purpose. As was said 
by the Chief Justice, in Loewe v. Lawler (p. 301), cited 
above: 

"Although some of the means whereby the interstate traffic was to 
be destroyed were acts within a State, and some of them were in 
themselves as a part of their obvious purpose and effect beyond the 
scope of Federal authority, still, as we have seen, the acts must be 
considered as a whole, and the plan Is open to condemnation, notwith- 
standing a negligible amount of Intrastate business might be affected 
In carrying It out If the purposes of the combination were, as al- 
leged, to prevent any Interstate transportation at nil, the fact that 
the means operated at one end before physical transportation com- 
menced and at the other end after the physical transportation ended 
was Immaterial.” 

The general view which this court took of the effect of 
ithese contracts upon interstate traffic in the coal of this 
region is indicated in Interstate Commerce Commission v. 
Baird, 194 U. S. 25, 42. The concerted plan concerned the 
relations of these railroads to their interstate commerce and 
directly affected the transportation and sale and price of the 
coal in other States. The prime object in engaging in this 
sdxeme was not so much the control and sale of coal in Penn- 
tfylvsnia, but the control of sales at New York Harbor. ' 

That per cent of the average price at tidewater retained 
bye. -the buyer was aasumsii to cover the irtight,, waste, vapd 
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eoht of sdfl. niere is evidence toiding strongly to show 
that an independent accepting one of these con[369]tracts 
realized slightly more than he could realize if he had 
shipped and sold on his own account. This advanced price, 
therefore, as charged in the bill, constituted a great induce- 
meilt to draw the independents within the control of the 
defendants, and makes it highly probable that if not en- 
joined they Vrill absorb the entire independent output. 

The defendants insist that these contracts were but the 
outgrowth of conditions peculiar to the anthracite coal 
region and are not unreasonably in restraint of competition 
but mutually advantageous to buyer and seller. 

That the act of Congress “does not forbid or restrain 
the power to make normal and usual contracts to further 
trade by resorting to all normal methods, whether by agree- 
ment or otherwise, to accomplish such purpose ” was pointed 
out in the Standard OH Case, 221 U. S. 1. In that case it was 
also said that “ the words ‘ restraint of trade ’ should be given 
a meaning which would not destroy the individual right of 
contract, and render difficult, if not impossible, any move 
ment of trade in the character of interstate commerce, the 
free movement of which it was the purpose of the statute 
to protect.” We reaffirm this view of the plain meaning of 
the statute, and in so doing limit ourselves to the inquiry 
as to whether this plan or system of contracts entered into 
according to a concerted scheme does not operate to unduly 
suppress competition and restrain freedom of commerce 
among the States. 

Before these contracts there existed not only the power to 
Compete but actual competition between the coal of the in- 
dependents and that produced by the buying defendants. 
Such competition was after the contracts impracticable. It 
is, of course, obvious that the law may not compel Competi- 
tion between these independent coal operators and the de- ’ 
fendants, but it may at least [870] remove illegal barriers 
itanlting from illegal agreements which will make such com- 
petition impracticable. 

Wbether a particular act, contract, or agreement wu a 
icemianable and normal method in furtherance of trade and 
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commerce may, in doubtful cases, turn upon the intent to 
be inferred from the extent of the control thereby secured 
over the commerce affected, as well as by the method which 
was used. Of course, if the necessary result is materially 
to restrain trade between the States, the intoat with whi<^ 
the thing was done is of no consequence. But when tirere 
is only a probability, the intent to produce the consequences 
may become important. United States v. St. Lovis Terminal 
Association, 224 U. S. 383, 394; Swift <6 Co. v. United 
States, 196 U. S. 375. 

In the instant case the extent of the control over the 
limited supply of anthracite coal by means of the great 
proportion theretofore owned or controlled by the defend- 
ant companies, and the extent of the control acquired over 
the independent output, which constituted the only com- 
peting supply, affords evidence of an intent to suppress that 
competition and of a purpose to unduly restrain the free- 
dom of production, transportation, and sale of the article 
at tidewater markets. 

The case falls well within not only the Standard OU 
and Tobacco Cases, 221 XJ. S. 1, 106, but is of such an un- 
reasonable character as to be within the authority of a 
long line of cases decided by this court. Among them we may 
cite; Northern Securities Company v. United States, 193 
U. S. 197; Swift <& Co. v. United States, 196 XJ. S. 376; 
National CoiUpn OU Company v. Texas, 197 U. S. 116; 
United States v. St. Louis Terminal Association, 224 XJ. S. 
383; and the recent case of United States v. Union Pacifio 
RcMway, ante, p. 61. 

We are thus led to the conclusion that the defendants did 
combine for two distinct purposes — first, by and through the 
instrumentality of the Temple Iron Company, [371] with 
the object of preventing the construction of an independent 
and competing line of railway into the anthracite region; 
and, second, by and through the instrumentality of the 
sixty-five per cent contracts, with the purpose and design 
of controlling the sale of the independent output at tide- 
water. ^ 

IhA transactions which the bill avers to Mve 

been committed by some of the defendants in furtliei^ahoe 



UNITED BTATBS V. BEADING OOMPANT. 787 

Opinion of the Opurt 

of the illegal plan and scheme of a general combination 
are these: 

a. The absorption in January, 1898, of the New York, 
Susquehanna & Western Kailroad, through the purchase 
by the Erie Railroad of a large majority of its shares, 
whereby two lines of competing railroad came under one 
control and management 

b. The acquisition in 1901 of a controlling majority of 
the capital stock of the Central Railroad of New Jersey 
by the Reading Company, which then owned the entire 
capital stock of the Philadelphia & Reading Railway Com- 
pany, and the Philadelphia & Reading Coal & Iron Com- 
pany, ^Hhereby uniting and bringing together under a 
common head and source of control the said Philadelphia 
& Reading Railway Company and Central Railroad Com- 
pany of New Jersey, operating parallel and competitive 
lines of railroad, and the said Philadelphia & Reading Coal 
& Iron Company and Lehigh & Wilkes-Barre Coal Com- 
pany,” theretofore owned or controlled by the Central Rail- 
road of New Jersey, thereby destroying competition between 
former competing carriers and coal-producing companies. 

c. The absorption in 1899 by the Erie Railroad Company 
of the Pennsylvania Coal Company, thereby acquiring the 
stock control of the Erie & Wyoming Railroad Company 
and of the Delaware Valley & Kingston Railroad, thus de- 
feating a projected construction of the last-named railroad. 

[872] These were all minor combinations in which only 
some of the defendants participated. The accomplishment 
of these several subordinate transactions only completed one 
or another of the several groups of carriers and coal-produc- 
ing companies, which several groups were thereafter not 
only possessed of the power to compete with every other 
group, but, as we have already seen, were actually mgaged 
in cmnpeting, one with another, prior to the general combi- 
nation through the Temple Iron Company and the sixty-five 
per cent contract scheme. 

So far as this record shows not one of these transactions 
was the result of any general combination between all of 
the ^defendants and constitute part of any such .general 
combination. None of the defendwts bad any part or lot 
00885*— yoi. 4—17—47 
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ini bfinging ' them about except ther particular oonabhihiig 
companies. 

It is true that the bill asks injunctiuns against the Cion* 
tinuanoe of eadi of these minor combinations. But if, as 
we conclude, they did not constitute any part of any general 
plan or combination entered into by all of the carrier com- 
panies, their separate consideration as independent viola- 
tions of the act of Congress is not admissible under the gen- 
eral frame of this bill. To treat the bill as one seeking to 
apply the prohibition of the act of Congress to each one of 
these independent combinations would condemn the plead- 
ing as a plain misjoinder of parties and of causes of suit, 
and a plain confession of multifariousness. All of the de- 
fendants had a common interest in the defense of the Tem- 
ple Iron Company combination, and that of the sixty-five 
per cent contracts, because it was alleged that all had joined 
therein. But all of the defendants did not have a common 
interest in the defense of these three minor combinations, 
unless it appear that they were, as charged, “ steps,” or acts 
and agreements in furtherance of the general combination to 
which .they were all parties. This we find not to be the fact. 
If, therefore, we shall [373] treat the bill as broad enough 
to involve combinations which were not steps or acts in fur- 
therance of any general combination, we shall overrule the 
objection of multifariousness made below and here, for we 
^all then maintain a bill setting up three separate and dis- 
tinct causes of action against the distinct groups of defend- 
ants, one having no interest in or connection with the other. 
The grounds of each suit would be different and the parties 
defending different. See the discussion and cases cited in 
Simpkins’ Federal Equity Suit, pp. 290 et aeq. 

Having failed to show that these minor combinations 
were acts in furtherance of the general scheme, or the acts 
of the combiners in the two combinations condemned^ we 
are asked to deal with them as separate, illegal ocahbiaatioBs 
by such of the defendants as participated. This the couft 
below declined to do, and we in this find no error. 

' As to the legality of the mmor oombinattona, wdithare- 
fore express no opinion. We affirm the aetimi of the codrt 
below ' in 'declining to enjoin them, because tO'Ootntraeiihe 

i! » ■ .V 
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bill AS direbt^ agamst ihem aS independent oombinatibns, 
between some but not all of the principal defendants, would 
make the pleading; objectionably multifarious. We there- 
fore diiect that the bill be dismissed, without prejudice, ih 
so, far as it seeks relief against the three alleged minor com- 
binations. 

The decree of the court below is affirmed as to the Temple 
Iron Company combination. It is reversed as to the sixty- 
five per cent contracts, and the case will be remanded with 
direction to enter a decree canceling each of these contracts, 
and perpetually enjoining their further execution, and 
for such proceedings as are in conformity with this opinion. 

Mr. Justice Dat, Mr. Justice Hughes, and Mr. Justice 
Pitney did not participate in the consideration or decision 
of this case. 


UNITED STATES v. READING COMPANY.* 
TEMPLE IRON COMPANY v. UNITED STATES. 
READING COMPANY «. UNITED STATES. 

APPEALS rROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF PENNSYLVANIA. 

Nos. 198, 206, 217. Motions to modify decree submitted January 28, 
1913.— Decided April 7, 1918. 

[227 U. S. 168.1 

The mandate in this case modified as to certain of the Independent 
convanies having some of the stxty-flve per cent contracts referred 
tO-ln the opinion, 226 IT. S. 324.* 

, i^e fap^ are stated in <|he opinion. 

' ' "For Oplnlota of the Oircult Gonrt (183 Fed. 427), see volume 3, page 
86& : For former (pinion of the Supreme Oourt (226 U. S; 324), uee 
oafev page 694. > For rgrinlon of the District Gonrt in later ease (SSi6 
l>d^ 2y>),;eee ;voinme 6, 2t!0. 

* Syilabns copyrighted, wlS, by The Banks Law PohUshing Com* 
pany. 
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Order and Opinion of the Court 

Mr. 4-i^^Mo0t for the l^iUeide CSoal.&Jron Coippo^j. 

Uf. 'WjJliam 8. Jemey an4 Mr. John O. Johnson for (he 
Pelav^are, Lackawanna & Western Bailroad Company. 

ilfr. GUhert CoUms and Mr. William H. Corbin for the 
New York, Susquehanna & Western Coal Company. 

[169] Mr. George F. BrowneU for the Pennsylvania Coal 
Company. 

Mr. Frank H. Platt for the Elk Hill Coal & Iron Com- 
pany. 

Mr. Attorney General Wickersham, Mr. James G. Me- 
Reynolds^ and Mr. G. Carroll Todd for the United States. 

The following order was entered: 

This cause came on again to be heard upon five several 
petitions filed by the Pennsylvania Coal Company, the Elk 
Hill Coal & Iron Company, the New York, Susquehanna , and 
Western Coal Company, Hillside Coal & Iron Company, 
and the Delaware, Lackawanpa & Western Railroad Com- 
pany, parties to the cause as alleged holders of sixty-five 
per cent coal contracts, praying that the direction in the 
opinion heretofore filed that the caiise should be remanded 
with direction to enter a decree canceling each and every 
of the sixty-five per cent contracts referred to in the plead- 
ings held by any of the parties to the cause, and for a modi- 
fication of the mandate so as to exclude from cancellation 
the five several contracts described and referred to in the 
s.aid five separate petitions. 

And it appearing that the United States, by its Attqmey 
General, has answered the several petitions, and that in 
respect to that of the Penn^lvania Coal Company assents 
to the petition and consents that such mo4ification be made 
as to dismiss the bill in so far as it is thereby sought to 
cancel the contract between the Pennsylvania Coal Company 
and the Elk Hill Coal & Iron Company of Matoh 1909, 
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referred to ifi ttie peitition of the Pdnh^lirama Coal Com- 
pany, upon the concession that the agreement “is substan- 
tially dtff«tant frtEU^ the series of agreements khown as the 
sixty-five per cent contracts adjudged unlawful by this 
court,” it is accordingly so ordered. 

[IM] As to tlie applications of the four other petitioners 
named above for like relief, the United States denies and 
contests the right of each, contending that in substance and 
principle the facts in respect of each of the contracts in re- 
spect of which relief is sought, are not similar to the con- 
tract between the Pennsylvania Coal Company and the Elk 
Hill Coal & Iron Company, but fall within the general series 
of the sixty-five per cent contracts condemned by the judg- 
ment of this court. 

Upon this issue the transcript is confusing and the briefs 
inadequate. The court therefore deems it wise in the exer- 
cise of its judgment to decline any determination of the 
question upon the present record. It is therefore ordered 
that the mandate of this court be so modified as to exclude 
from the direction to cancel the sixty-five per cent contracts 
referred to in the pleadings the said contracts mentioned in 
the four petitions, namely, that of the Elk Hill Coal & Iron 
Company, the New York, Susquehanna & Western Coal Co., 
Hillside Coal & Iron Company, and the Delaware, Lacka- 
wanna & Western Railroad Company, and tliat the cause, 
So far as concerns the contracts of the said petitioners, be 
remanded to the district court with direction to hear and 
determine the merits as presented by said petitioners, and 
make such decree as law and justice require. 

Per Mr. Justice Ldrton. 

Mr. Justice Dat, Mr. Justice Hughes, and Mr. Justice 
PitNET did not participate in the original case, nor in the 
making of this order. 
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UNITED STATES PATTEN.^ 

BBROR TO THE CIRCCnT COURT OF TIIE UNITED STATES 
SOUTHERN DISTRICT OF NEW YORK. 

No. 282i Argued November 0, 10, 1911; reargued October 28r 94, 
1912. — Decided January 6, 1913. 

[226 U. S., 625.1 

On appeal under the Criminal Appeals Act of March 2, 1907, this 
court must accept the lower court’s construction of the counts, and 
its Jurisdiction is limited to considering whether the decision of the 
[ 526] court below that the acts charged are not criminal is based 
upon an erroneous construction of the statute alleged to have been 
violated.* 

In order to decide whether acts charged are within the condemnation 
of a statute, the court must first ascertain what the statute does 
condemn and that involves its construction. 

On appeal under the Criminal Appeals Act of 1907 this court must 
assume that the counts of the indictment adequately allege what- 
ever the lower court treated them as alleging ; and, where its de- 
cision shows that it assumed that every element necessary to form 
a combination was present, this court has Jurisdiction to determine 
whether such a combination was illegal under the statute which de- 
fendants are charged with violating. 

A conspiracy to run a corner in the available supply of a staple com- 
modity which is normally a subject of interstate commerce, such as 
cotton, and thereby to artificially enhance its price throughout the 
country, is within the terms of I 1 of the Anti-Trust Act of July 2, 
1890. 

Section 1 of the Anti-Trust Act is not confined to voluntary restraints 
but Includes involuntary restraints, as where persons not engaged in 
interstate commerce conspire to compel action by others or create 
artificial conditions, which necessarily affect and restrain such 
commerce. ' 

A combination otherwise illegal under the Anti-Trust Act as sup- 
pressing competition, is not the less so because for a time it may 
tend to stimulate competition-^and so h^d as to a comer in cotton 

The Anti-Trust Act does not apply to a combination affecttoR trade or 
commerce that is purely intrgstate, or where the effect on Interstate 
commerce is merely incidental and not direct ; but although carried 

*For qplnion of the Oircuit Court (187 Fed. 664), see ante, page 

274. 

* Syllabus and statements of arguments copyrighted, 1912, 1918^ by 

The Banks Law Publishing Company. 




UNIIBD BTJlTEB tK PATTEJSf. 743 


Syllabus. 

OB wholly within a State, if the necessary operation of a combina- 
tion is to directly impede and burden the due course of interstate 
commeroei it is within the prohibition of the statute; and so held 
as to a comer in cotton to be run in New York City. 

Persons purposely engaging in a conspiracy which necessarily and 
directly produces the result which a prohibitory statute is designed 
to prevent are, in legal contemplation, chargeable with intending to 
produce that result; and so held that if the details of the con- 
spiracy are alleged in the indictment an allegation of specific intent 
to produce the natural results is not essential. 

The character and effect of a conspiracy is not to be Judged by dis- 
mmibering it and viewing Its separate parts, but only by looking at 
it as a whole. 

187 Fed Rep. 664, reversed. 

[67 L. Ed. 333.*] 

[APPBAL—By OOVEBNHENT IN CRIMINAL CASE— ScbPE OF REVIEW.—The 
Federal Supreme Court, when reviewing, under the Criminal Ap- 
peals Act of March 2, 1607 (34 Stat. at L. 1246, chap. 2564), the 
Judgment of a Federal circuit court whose ruling sustaining a de- 
murrer to certain counts in an indictment charging violations of 
the Anti-Trust Act of July 2. 1890 (26 Stat. at L. 209, chap, 647, U. S. 
Comp. Stat. 1901, p. 3200), was based upon the construction of that 
statute, must accept the circuit court's construction of the counts 
of the indictment, and can consider only whether the decision that 
the acts charged are not condemned as criminal by the statute is 
based upon an erroneous construction of that statute. 

For other cases, see Appeal and Error, I. e, in Digest Sup. Ct. 
1908. 

Appeal — ^By Government in Criminal Case — Construction of 
Statute. — ^A Judgment of a Federal circuit court sustaining a de- 
murrer to certain counts in an indictment charging violations of 
the Anti-Trust Act of July 2, 1890, upon the ground that the acts 
charged are not within the condemnation of that statute, is based 
upon a construction of such statute within the meaning of the act 
of March 2, 1907, governing the right of the Government to a review 
in a criminal case. 

For other cases, see Appeal and Error, I. e, in Digest Sup. Ct. 
1908. 

Monopoly — Conspiracy in Restraint of Trade — Corner in Cotton. — 
A conspiracy to run a corner in the available supply of a btaple 
conunodlty*. suich as cotton, normally a subje^ of interstate trade 

*l%e paragraphs following, in brackets, comprise the i^lliibuB 
the case as r^;>orted in volume 67, page 838, Lawyebi Edition,' 
Supreme Court Reports. Syllabus copyrighted, 1912, 1913,, by The 
Lawyers Oo-Qperative Publishing Company. 



744 m iWHIKBD BtFAVBS^ Sgti 


Statement <if tHe Case. 

and cemiiierce, to be:aceompltidied by purcbases for future deliver, 
coupled with a withholding from sale for a limited time, ther^y 
enhancing artfully its price to all buyers throughout the country, 
is within the terma of the Anti-Trust Act of July 2, 1800, I 1, which 
mahes it a criminal offense to engage in a conspiracy in restraint 
of interstate commerce, since by its necessary' operation it will 
directly and materially impede and burden such commerce. 

For other cases, see Monopoly, II. a, in Digest Sup. Ct. 1908. 

MONOPOLY*M;}ONSnBACT IN RESTBAINT OF TBADE — INVOLUNTARY RE- 
STRAINT.— InVOlUUtary restraints upon interstate commerce, the 
result of a conspiracy between persons not themselves engaged in 
such commerce, to compel action by others, or to create artificial 
conditions which necessarily impede or burden the due course of 
such commerce, or restrict the common liberty to engage therein, 
are comprehended by the provisions of the Anti-Trust Act of July 
2, 1890, I 1, which make it a criminal offense to engage in a con- 
spiracy in restraint of interstate commerce, as well as voluntary 
restraints produced by an agreement between persons so engaged 
to suppress competition among themselves. 

For other cases, see Monopoly, II. a, in Digest Sup. Gt. 1008. 
Monopoly — Combinations in Restraint of Trade— Temporary Stim- 
ulation OF Competition. — ^A conspiracy to corner the market in a 
commodity, though it may tend to stimulate competition for a 
time, is within the provisions of the Anti-Trust Act of July 2, 1890, 
making It a criminal offense to engage in a conspiracy in restraint 
of interstate commerce, if it also operates to thwart the usual op- 
eration of the laws of supply and demand, to withdraw the com- 
modity from the normal current of trade, to enhance the price 
artificially, to hamper users and consumers in satisfying their 
needs, and to produce practically the same evils as does the sup- 
pression of competition. 

For other cases, see Monopoly, II. a, in Digest Sup. Ct. 1908. 
Criminal Intent — Conspiracy in Restraint of Trade. — ^Persons en- 
gaging in a con^iracy which necessarily and directly will impede 
and burden interstate commerce, contrary to the act of July 2, 
1890, I 1, making it a criminal offense to engage in a conspiracy in 
restraint of interstate commerce, are chargeable with intending 
that result! 

For other cases, see Criminal Law, 34-86, in Digest Sup, Gt. 
1908. 

[6S7] The facts, which involve the jurisdiction of this 
court under the Criminal Appeals Act of March 2, 1907, 
aiidL whether a corner in cotton constitutes an illegal combi- 
nation under the Sherman Anti^Trust Act, are stated in the 
opinion. 
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Arsnmrat for the UiiltM States. 

The Sdliiii^MrGenerfd for the tTnited States.* 

The seventh count of the indictment charged that the de- 
fendants conspired to run a “ comer ” in cotton. 

In construing the indictment the lower court held that 
the comer . charged was an illegal combination, . saying : 
“Comers are illegal. They are combinations contrary to 
public policy, and all contracts and undertakings in support 
thereof are void. * * * A corner is altogether wrong, 
both from a legal and an economical standpoint. 

The combination described in these counts is negatively 
illegal without any prohibitory statute and would be 
positively unlawful in any State having a statute against 
comers.” 

Therefore, this court must assume that the indictment 
sufficiently alleged the existence of an illegal corner, as this 
court is bound by the construction which the lower court 
places upon the language used in the indictment. United 
States V. Keitel, 211 U. S. 370; United States v. Biggs, 211 
U. S. 607. 

Contracts of purchase or sale for future delivery are valid 
even though (1) the purchaser’s object is pure speculation 
and he intends not to receive any pay for them but he ex- 
pects to resell them before delivery; (2) the seller has not 
the goods in his possession and has no means of obtaining 
them except by subsequently purchasing them, and (3) the 
parties at the time of delivery in fact settle upon the “differ- 
ence” in price without an actual delivery. [538] It is only 
when both parties at the time of the contract intend to settle 
upon “ differences ” that the contract becomes illegal. Saw- 
yer, Wallace ds Co. v. Taggart, 14 Bush, 727 ; Bibh v. AUen, 
149 U. S. 481, 492; Clews v. Jamieson, 182 U. S. 461, 489- 
495; Board of Trade v. Christie Grain <& Stock Co., 198 
U. S. 236, 248; Forget v. Ostigny, App. Cas. (1896) 318. 

A comer is a combination for the purpose of buying up 
for future delivery the greater portion of the available 
supply of a given commodity and entering into contracts 
for the future delivery of more than the available supply, 

•ttr.’SoUeitDr denerat Lehmann for the United States on the flMt 
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and holding. the same, badk ..from sale and not assigning 
or transferring the contracts of sale until the demand aball 
so outrab the supply as to enable the operators of the cor- 
ner to advance the price abnormally. Black’s Law Diction- 
ary, 271; 9 Cyc. 978; Booth v. lUinoU, 184 U. S. 425, 430. 

Comers have universally been held to be illegal because 
affecting the natural course of trade and commerce and 
tending to enhance prices. Amot v. Pittaton <& Elmira 
Goal Co., 68 N. T. 558; Fobs v. Cwnminga, 149 Illinois, 858 
(affirmed 40 111. App. 523) ; Lamaon v. Bryden, 160 Illinois, 
618; Morria Rim Coal Go. v. Barclay Coal Co., 68 Pa. St. 
173; Pacific Factor Co. v. Adler, 90 California, 110; Ray- 
mond V. Leavitt, 46 Michigan, 447 ; Sampaon v. Shaw, 101 
Massachusetts, 145; Samuela v. Oliver, 130 Illinois, 
WeUa V. McOeoch, 71 Wisconsin, 196; Wright v. Crabba, 
78 Indiana, 487. 

Any conspiracy, although not technically a “ comer ” but 
having as its object the arbitrary increase or depression of 
prices, is in restraint of trade. Central Salt Co. v. Ovthrie, 
35 ph. St. 666; Craft v. McConoughy, 79 Illinois, 346; India 
Bagging Aaaociation v. Kook, 14 La. Ann. 168; King v. 
Norria, 2d Ld. Kenyon, 300; Leonard v. Poole, 114 N. Y. 
371; People v. Ooalin, 73 N. Y. Supp. 620; People v. MWe 
Exchange, 145 N. Y. 267; People v. North [629] River 
Sugar Co., 64 Hun, 354; People y. Sheldon, 189 N. Y. 251. 

The rule to be extracted from all those cases is that any 
combination whose object is the enhancement of prices by 
virtue of combined effort is in restraint of trade and illegal. 

The numerous cases in this court have held that com- 
binations (a) to fix rates for railway transportation, (6) to 
determine the prices to be bid for pipe in public coippe- 
tition, (c) to sell tiles at a fixed price to non-members of 
the combination, (d) to combine railroads in one manage-^ 
ment through a holding company, (c) to bid the same 
prices for fresh meats, (/) to boycott dealers in one State, 
who purchased from a factory in another State, (^) to 
s^ure control of the petroleum trade by stock oytnei^jp^, 
(A) acquire the tobacco industry, and (t) to coh^brd evm 
intrastate terminal facilities where the effect was to give 
control over the access to the city from other States, are: 
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in raibraiiit of inteirstate trade, becsoae their objedt or. 
necessary effect was (1) to suppress competition tetweeh 
those engaged in interstate commerce, (2) to enhance the 
prices of articles of such commerce, (8) to burden the free 
transaction of such commerce by one engaged therein, or 
(4) to control some part of such commerce. Addyston 
Pipe Co. V. United States, 175 U. S. 211 ; Loewe t. Ltnolor, 
208 U. S. 274; Montagtie <& Co. v. Lowry, 198 U. S. 38; 
Northern Securities Co. v. United States, 193 U. S. 197; 
OTdahoma t. Kcmsaa Natural 6as Co., 221 U. S. 229; Stand- 
ard OH Co. V. United States, 221 TJ. S. 1; Swift t6 Co. v. 
United States, 196 U. S. 375; United States t. American 
Tobacco Co., 221 U. S. 106; United States v. Joint Trafflc 
A8 s\ 171 U. S. 505; United States v. St. Louis Terminal,; 
224: U. S. 883; United States v. Trans-Missouri Freight 
166 U. S. 290. 

A comer in cotton, which is a common object of inter- 
state commerce and is produced in many States, is [5301 
clearly in restraint of trade because it interferes with the 
free flow of such commerce. Montague tSs Co. v. Lowry, 
193 U. S. 38 ; Swift <& Co. v. United States, 196 U. S. 375, 
398, 399; Shawnee Compress Co. v, Anderson, 209 U. S. 
423, 434; United States v. Si. Louis Terminal, 224 U. S. 
388, 397, 405; Gibbs v. McNeeley, 118 Fed. Rep. 120, 126. 

The temporary and feverish stimulation of competition 
by the corner does not prevent it from being in restraint 
of trade, as Montague dk Co. v. Lowry and United States 
V. St. Louis Terminal, each illustrates an increase of com- 
petition incident to a combination in restraint of trade. 

In response to the suggestion that the effect of a comer 
on interstate commerce is only indirect and incidental, we 
submit that the only cases wherein it has been held that 
the contract or combination attacked was not in violation 
of the Sherman Act because its effect on interstate com- 
merce was only incidental or indirect were United States v. 
E. Ci Knight Co.^ 156 U. S. 1 (so explained and limited 
in tiie Trans-Missouri, Addyston Pipe, Northern Securities', 
8wift\eb:Oo^ DasAury Hatters, Standard OU,' Bud Ameri- 
can Tobaaeo oeues as to be of little value as' aiithhrity). 
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Bopi^nA y, 'GiUted Statetf 171 U. S. 678 (as ejr{>lailied iii 
the AddpMtfiU Pipe, Montagve, and Steift db Co. eaeee), 
Andereon y. United States, 171 U. S. 604, and Gineimati 
Paeket Co. y. Bap, 200 U. S. 170. Obviously those decisions 
that fixing charges' for local commission merchants and 
keeping out of business for five years in connection with 
tile sale of property, were not in violation of the Sherman 
Act because of their purely indirect effect on interstate com- 
merce are no precedents for holding that a comer in cotton 
affects interstate commerce only indirectly. 

The lower court determined the meaning of the language 
used in the indictment, to wit, what acts are charged against 
the defendants, and such interpretation is conclusive upon 
this court. United States v. Keitel, 211 U. S. [631] 870; 
United States v. Biggs, 211 U. S. 507. But under the 
Criminal Appeals Act this com-t has the right to determine 
whether the facts so alleged in the indictment constitute a 
violation of the Sherman Anti-Trust Act. United States v. 
Hemee, 218 XJ. S. 582, 540; 8. C., 218 U. S. 650; United 
States V. Bitty, 208 U. S. 398. 

Mr. George P. Merrick, with whom Mr. WiUicm E. 
Churoh was on the brief, for defendant in error Patten; 

The argument of the Government is not confined to the 
allegations of^the indictment. Black’s Dictionary, 271; 
Foss V. Cummings, 149 Illinois, 363 ; Samuels v. Oliver, 130 
Illinois, 73 ; ’Wells v. McGeovtgh., 71 Wisconsin, 196. 

The only effect of the Government’s resort to the state- 
ment of overt acts is to accentuate essential defects of the 
indictment. That statement can not, in law, and does not 
in fact, aid the indictment. PetUhone v. United States, 
148 U. S. 197; Smith v. United States, 167 Fed. Sepi 721; 
United States v. Patterson, 66 Fed. Repi 689; United States 
y. Britton, 108 U. S. 199. 

Whatever restraint upmi kiterstaite commerce mi|^t re- 
sult from acts charged, would be bitt induect; remote, mid 
incidental. The statute only ctmdanns aets^ having; dileet 
and inunsdiate effects Addyeton Pipe Go. ▼. United States^ 
176 U. S. 211; Aikens v. Wisconsin, 195 U. S. 194; Ander- 
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wn V. U.tdted States, 171 U. S. 604; Bigelow v. Calumet db 
H. M. (7o., 167 Fed. Bep. 721; Cincinnati P. Co. v. Bay, WO 
XJ. S. 172; Continental W. Co. v. Voight ds Sons, 212 U. 8. 
227 ; Field v. Barber Asphalt Co., 194 U. S. 618 ; HopMns 
V. United States, 171 U. S. 678; Loewe v. Lawlor, 208 U. S. 
274; Movdague v. Lowry, 193 U. S. 88; Northern Securities 
Co. V. United States, 193 U. S. 197; Oklahoma v. Kansas 
N. G. Co., 221 U. S. 229; Standard Oil Co. v. United States, 
221 TJ. S. 1; Swift tSt Co. v. United States, 196 U. S. 875; 
United States v. E. 0. Knight dk Co., 166 U. S. 1; United 
States V. Joint T. Aes'n, 171 U. S, 509; [632] United States 
V. Trans-Mo. Freight Ass'n, 166 U. S. 290; United States v. 
Union P. R. B. Co., 188 Fed. Rep. 102; United States y. St. 
Louis Terminal, 224 U. S. 383 ; 'Washington cfe G. R. R. Co. 
y. Hickey, 166 U. S, 521. 

This court has no jurisdiction to review the judgment of 
the Circuit Court because tliat judgment was not based upon 
a construction by it of the Anti-Trust Act, but upon re- 
peated constructions thereof by this court. Even if techni- 
cally this court has jurisdiction, it will not exercise it merely 
for the purpose of reaffirming propositions already settled 
by it. Davies v. SlideU, 164 U. S. 625 ; Equitable Life Ass^n 
Sody V. Brown, 187 U. S. 808; Leonard v. V. S. B. R. Co., 
198 U. S. 416; United States v. Biggs, 211 IT. S. 507 ; United 
States V. Bitty, 208 U. S. 393; United States v. Heime, 218 
U. S. 632; United States v. Keitel, 211 U. S. 870; United 
States V. Mescall, 215 U. S. 26. 

Mr. John C. Spooner, with whom Mr. Joseph P. Col- 
ton, jr., and Mr. George Rubles >vere on the brief for de- 
fendants in error, Scales et al.: 

Under the Criminal Appeals Act the court may only re- 
view the construction of the Sherman Act by the Circuit 
Court. United Stales v. Biggs, 211 U. S. 607; United 
States V. Keitel, 211 U. S. 370. 

In sustaining the demurrer to the seventh count the Cir- 
cuit Court did not wrongly construe the Sherman Act. 
That count does not charge a dir^ interference with inter- 
state commerce* Wa/re dk Ld>an4 y> Mobile, 2Q9 XT* S* 406} 
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Addyttofi Pipe <& Steel Co. r. Unrated Statee, 175' U. S; 211; 
Andereonr. V^ted StatetyVll Ui S. 604; v. Uniti^ 

States, 171 TJ. S. 678; Northern Seouritiee Co. y; United 
Statee, 193 U. S. 1^ ; Standard OU Co. y. United Statee, 
221 U. S. 66; United States v. Joint Tra^ Aesodation, 
171 U. S. 605; United Statee v. E. C. Knight Co., 156 

U. S. 1. 

[683] The purchase of future contracts is not unlawful. 
Board of Trade v. Christie Grain <& Stock Co,, 198 U. S. 236. 

No violation of any law except the Anti-Trust Act is 
charged. Anderson v. United States, 171 U. S. 616; Whit- 
well V. Continents Tobacco Co., 126 Fed. Rep. 464, 467. 

In sustaining the demurrer to the third count the Circuit 
Court did not wrongly construe the Sherman Act. Harri- 
man v. Northern Securities Co., 197 U. S. 291; United States 

V. American Tobacco Co., 164 Fed. Rep. 712. 

The Northern Securities Case and the Tobacco Case can 
be distinguished. 

The Sherman Act is not an instrument by which a district 
attorney can arbitrarily eurb the amount of profit which an 
individual can make in buying and selling commodities, or 
even in speculating on an exchange— merely by an allegation 
(not susceptible of definite proof) which he inserts in an in- 
dictment, that it will have certain effects on interstate com- 
merce. 

The seventhxjount does not charge monopoly or combina- 
tion with regard to the sale of cotton. 

The ground of the illegality of corners is that they are 
gaming contracts. 

The prosecutor avoids the fundamental question whether 
the conspiracy described would directly restrain interstate 
commerce. 

The restraint of trade charged is indirect by reason of ^e 
intervention of voluntary acts of independent human ageni& 
See the Squib " Ca^, reported as fcott y. Shepherd, 2 
Blackstone, 892. 

If the Government’s contention that count sev^ Mt^ 
Ah^off^tiM Under the Sherman A<^ tiien every general str|^ 
o|. is condemned hy .^ai statute. Cm^in^ ' no 

such result was contemplated by the framers of the statu^ 
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and na such doctrine was announced in Zoewb y. LowIoTj 
where the act complained of was'an [594J immediftte inter- 
ference with a manufacturer’s trade; Where defendants 
ph 3 rsically obstructed the liberty of the plaintiff to trade ih 
interstate commerce. 

The Comer count does not charge any combination to 
Withhold cotton from sale. The circuit court’s construction 
of the indictment in that regard is conclusive. United 
Statee v. Bigga^ 211 U. S. 607; United States v. Keitel^ 211 
U. S. 370. 

A defective charge of conspiracy can not be aided by aver- 
ments of overt acts. Commonwecdth v. Hunt, 4 Met. Ill; 
Commonwealth v. Shedd, 7 Cush. 514; Conrad v. United 
States^ 127 Fed. Rep. 798; MeConkey v. United States, 171 
Fed. Rep. 829; McKenna v. United States, 127 Fed. Rep. 
88; Pettibone v. United States, 148 U. S. 197; Smith v. 
Umted States, ISl Fed. Rep. 721; United States v. Britton, 
108 U. S. 199; United States v. MaoAndrews, 149 Fed. Rep. 
828; United- States v. MUner, 36 Fed. Rep. 890; United 
States V. Patterson, 55 Fed. Rep. 605. 

The court has no jurisdiction to review the judgment of 
the circuit court. 

Mr. Justice Van Devanter delivered the opinion of the 
court. 

This is a criminal prosecution under the Anti-Trust Act 
of July 2, 18M, 26 Stat. 209, c. 647, the indictment being in 
eight counts. In the circuit court demurrers to the third, 
fourth, seventh, and eighth counts were sustained and those 
counts dismissed, 187 Fed. Rep. 664, whereupon the Govern- 
ment sued out this writ of error under the Criminal Appeals 
Act of March 2, 1907, 84 Stat. 1246, c. 2564. The case has 
b^n twice orally argued. 

At, the second argument the Government expressly aban- 
don^ the third and fourth counts and challenged only the 
ruling upon ooimts seven and eight Thus, the [686 ] pro- 
pnefy of the ruling upon the first two need not be (Coh* 
sidei^ 
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In pascdi^ upon Ute demurrecs the circuit court pro* 
ceeded first to construe the counts ; that is, to ascertain with 
ivhwt acts the defendants are charged, and next to consider 
whether those acts are denounced as criminal by the Anti- 
Trust Act, the conclusion being that they are not. 

The limitations upon our jurisdiction under the Criminal 
Appeals Act' are such that we must accept the circuit 
court’s construction of the counts and consider only whether 
its decision that the acts charged are not condemned as 
criminal by the Anti-Trust Act is based upon an erroneous 
construction of that statute. 

At the outset we are confronted with the contention that 
the decision is not based upon a construction of the statute. 
But to this we can not assent. The court could not have de- 
cided, as it did, that the acts charged are not within the con- 
demnation of the statute without first ascertaining what it 
does condemn, which, of course, involved its construction. 
Indeed, it seems a solecism to say that the decision that the 
acts charged are not within the statute is not based upon a 
construction of it. 

Each, of the counts in question charges the defendants 
and others with engaging in a conspiracy “ in restraint of 
and to restrain,” by the method therein described, “trade 
aud commerce among the several States” in the supply of 
cotton available during the year ending September 1, 1910, 
such supply consisting of all the cotton grown in the [686] 
Southern States in that year and the cotton left over from 
prior years. The counts are long, and the acts which the 
circuit court treated as charged in them are indicated by 
the following excerpt from its opinion, the footnotes being 
ours: 

•The act Is set forth In foil in 211 U. 8. at page 806, and mllags 
thereunder are found In Vnitei Statet v. Bitty, 208 V. 8. 898, 899; 
United Statet v. Keitel, 211 U. 8 . 370, SOS; United Statee y. Bifige, 
211 n. S. 907. 618; United Statet v. Mnion, 21S U. 8. 110, !»; UMted 
BMee y. iietoaU, 216 U. 8. 26, 81; United Statee y. Stemieen, tlS 
V. 8. m 199; United Statee v. Eeime, 218 U. 8. 682, 540; bedted 
Statee y, Hehtxe, Mo. 2, 218 U. 8. 547, 690; United Stntee v. MUetd, 
218 U. 8. 601, 606; United Statee v. JflKer. 228 tJ. 8. 698, 002. 
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** These counts are alike, with the exception of the statement of 
overt acts,* and each may be, broadly speaking, divided into three 
parts, which may be thus summarised : 

**(1) The charging part contains a general charge of conspiracy in 
restraint of interstate commerce, with the usual formal and juris- 
dictional averments. 

*‘(2) The second part contains a * description of the trade and com- 
merce to be restrained.' Under this head It is stated, in substance, 
that cotton is an article of necessity raised in the Southern States, 
which moves in large volume in interstate and foreign commerce, 
and that it is bought and sold upon the New York Ck)tton Exchange 
to such an extent as to practically regulate prices elsewhere in the 
country, so that future sales by speculators upon such exchange of 
more than the amount of cotton available at the thne of delivery 
would create an abnormal demand and resultant excessive prices in 
all cotton markets.^ 


*One count contained a statement of overt acts, while the other 
contained no such statement, a difference not here material. 

^In order that the brief summary and analysis of the third part 
may be better understood, the second part is here reproduced : 

"DESGBIFTION OF TBADE AND COMMEBCE TO BE BESTBAXNED. 

^'And the grand jurors aforesaid, upon their oath aforesaid, do fur- 
ther present that for many years past cotton has been grown, one 
crop a year, in divers of the States of the United States, among others, 
Virginia, North Carolina, South Carolina, Georgia, Florida, Alabama, 
Tennessee, Mississippi, Kentucky, Louisiana, Oklahoma, Texas, 
Arkansas, Missouri, and New Mexico ; that such cotton has been and 
is an article of prime necessity to the people of the United States, and 
the growing and the spinning and manufacturing of the same into 
yarns and fabrics have necessitated the cultivation of many millions 
of acres of land in the States last afbresaid and the employment of 
many thousands of persons, in those States and in other States of 
the United States, in connection with the planting, cultivating, pick- 
ing, ginning, compressing, storing, selling, shipping, and transporting 
of such cotton ; that about sixty per cent of the cotton so grown has 
been shipped to and consumed in foreign countries in each crop year; 
that of the remaining forty per cent of such cotton about one half has 
been spun into yarns and manufactured into cotton fabrics by 
apinners and manufacturers in said Southern States for the use of 
the people of the United States and foreign countries, and the other 
half has been shipped to Northern States of the United States, among 
otfaeni, Massa^usetts, Rhode Island, New York, Pennsytvahia, New 
Hampshire, Maine, Connecticut, Maryland, New Jersey, and Dela- 
ware, in pursuance of sales of the same to spinners and manufac- 
turers hi the last-mentioned States, and there af^n Into yarns and 
96826*«-vol 4—17 i8 
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{M7] **(8) The third part contaiim a 'description of the method 
devised and ad<H;»ted by the conspirators for re[588]8trainiDg the 
trade and commerce.* It is alleged, at the outset, that the con- 
spirators were to restrain trade and commerce by doing 'what is 
commonly called running a corner in cotton.' Averments then fol- 
low showing how the corner was to be brought about and its effect, 
which may be thus analyzed : 

"(1) The conspirators were to make purchases from speculators 
upon the New Tork Cotton Exchange of quantities of cotton for 

manufactured into fabrics for the use of the people of the United 
States and foreign countries; that the demand for such cotton in 
foreign countries and in said Northern and Southern States has been 
steady and continuous throughout all portions of each crop year ; that 
in the ordinary course of business said spinners and manufacturers 
have bought little or no cotton beyond that required by them for their 
immediate needs; that such cotton has been extensively bought and 
sold upon the Cotton Exchange in said city of New York for future 
delivery in the United States during current crop years, so much so 
that cotton bought and sold elsewhere in the United States than on 
that exchange has customarily been bought and sold at prices corre-. 
q>ondlng to the prices prevailing upon said exchange ; that although, 
as the grand Jurors aforesaid, upon their oath aforesaid, charge the 
fact to be, the rules of said Cotton Exchange at New York City have 
required that all sellers and purchasers of cotton upon that exchange 
for future delivery should contemplate the actual delivery and receipt 
of cotton sold and purchased by them there, it has been possible for 
more cotton to be sold at a given time or at given times upon said 
exchange for future delivery at a given time or given times during a 
current crop year by speculators, that is to say, persons not having 
any cotton in 4ifxeir possession, than would be in existence at such 
future time or times and available to such speculators for acquisition 
and delivery to the purchasers thereof; that under such circum- 
stances it has been necessary for such sellers of cotton upon said 
exchange for such future delivery to make settlements with pur- 
<diasers in cash or its equivalent, at the prices prevailing upon said 
exchange at the time or times such settlements have been made, as 
to whatever cotton such sellers were unable to acquire and deliver to 
such purchasers when such delivery was due; that the artificial con- 
dition produced by such excessive purchases, when made, has in- 
variably created such an abnormal demand for cotton on the part of 
such sellers that very excessive prices therefor have prevailed upon 
said exchange, and upon all other exchanges and in all cotton markets, 
until after such settlements have been made, so that bona fide pur* 
chasers, of cotton for consumption in spinning and manufacturing 
have tmn compelled for a time to pay the same excessive prices in 
order to obtain cotton for their needs; that the cotton crop for tho 
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future ddivery greatly in excess of the amount ayailable for deUvery 
when deliveries should become due.^ 

[ 589 ] **(2) By these means an abnormal demand was to be cre- 
ated on the part of such sellers who would pay excessive prices to 
obtain cotton for delivery upon their contracts. 

*'(8) The excessive prices prevailing upon the New York Exchange 
would cause similar prices to exist upon other cotton markets. 

**(4) *As a necessary and unavoidable result of their acts, said con- 
spirators were to compel * cotton manufacturers throughout the coun- 
try to pay said excessive prices to obtain cotton for their needs or 
else curtail their operations. 

“(5) And also, as ‘a necessary and unavoidable result* of said 
acts, an unlawful obstruction would be put upon interstate trade and 
commerce.^ 

“The offence charged, then, Is a conspiracy in restraint of trade 
through the operation of a ‘ corner,’ • • 

Although rilling that there was no allegation of a specific 
intent to obstruct interstate trade or commerce and that 
the raising of prices in markets other than the Cotton Ex- 
change in New York was ‘‘ in itself no part of the scheme,” 
the court assumed that the conspirators intended the nec- 
essary and unavoidable consequences of their acts,” and ob- 
served that “ prices of cotton are so correlated that it may 

crop year beginning September 1, 1900, und ending September 1, 1910, 
approximated ten million and five hundred thousand bales; that 
about two hundred and sixty-five thousand bales of cotton were left 
over and available at the beginning of said crop year of the crops of 
prior crop years ; that the foregoing allegations of this paragraph of 
this count of this indictment apply to the cotton of said crop year 
and to that of prior crop years ; and that each of said conspirators, 
when so conspiring as in this count of this indictment set forth, well 
knew all the premises in this count aforesaid.” 

«The language of the charge is: ‘They were to make purchases 
from day to day upon said Ck)tton Exchange at New York City, from 
speculators, of quantities of cotton for future delivery at different 
times during said crop year greatly in excess of the amount of cotton 
which would be in existence and available for delivery to them by 
the sellers thereof when such deliveries were due, reference being had 
to the usages and requirements of said trade and commerce which 
are in this count above set forth.” 

* Of these allegations the court said in its opinion : ** We must also 
assume that the allegations of the results to follow the conspiracy are 
more than the conclusions or economic theories of the Reader and 
aiBcW to aUegatioim of 
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-be wud tiiat the direct result of the acts of tiie oonspirators 
was to be the raising of the price of cotton throughout the 
country.” 

Upon the second argument the defendants contended, and 
counsel for the Government expressly conceded, that ** run- 
ning a comer ” consists, broadly speaking, in acquiring con- 
trol of all or the dominant portion of a commodity with 
the purpose of artificially enhancing the price, one of the 
important features of which,” to use the [540] language 
of the Governmmt’s brief, is the purchase for future de- 
livery, coupled with a withholding from sale for a limited 
time”; and as this definition is in substantial accord with 
that given by lexicographers and juridical writers, we accept 
it for present purposes, although observing that not im- 
probably in actual usage the expression includes modified 
modes of attaining substantially the same end. 

Whilst thus agreeing upon what constitutes running a 
comer, the parties widely differ as to whether what is so 
styled in this instance contained the elements necessary to 
make it operative. The point of difference is the presence 
or absence of an adequate allegation that the purchasing for 
future delivery was to be coupled with a withholding from 
sale, without which, it is conceded by both parties, the mar- 
ket could not be cornered. But the solution of the point 
turns upon the ri^t construction of the counts, and that, 
as has beenMndicated, is not within our province on this 
writ of error. We must assume that the counts adequatdy 
allege whatever the circuit court treated thmi as alleging. 
Its opinion given at the time, although not containing any 
express raling upon the point of difference, shows that the 
counts were treated as alleging an operative scheme, one by 
which the market could be cornered. The court spoke of it 
as “contrary to public policy,” as “arbitrarily controlling 
the price of a commodity,” and as “ positively unlawful in 
any State having a statute against comers.” Evidmtly, it 
was assumed that every element of ranning a comer was 
present. We accordingly indulge that assumption, but leave 
.^ parties free to present l^e question to <^e distntt court 
W its deciraon in the course of ./mch 
as may be had in that court. 



uHinD: WAmB Vi BATmr. 


767 


Opinion of the Court 

We come^ then, to the question, whether a conspiracy to 
run a comer in the available supply of a staple commodity, 
such as cotton, normally a subject of trade and commerce 
among the States, and thereby to enhance [641] artificially 
its price throughout the country and to compel all who have 
occasion to obtain it to pay the enhanced price or else to 
leave their needs unsatisfied, is within the terms of § 1 of 
the Anti^Trust Act, which makes it a criminal offense to 
‘^engage in” a “conspiracy in restraint of trade or com- 
merce among the several States.” The circuit court, as we 
have seen, answered the question in the negative; and this, 
although accepting as an allegation of fact, rather than as 
a mere economic theory of the pleader, the statement in the 
counts that interstate trade and commerce would necessarily 
be obstructed by the operation of the conspiracy. The rea- 
sons assigned for the ruling, and now pre^ssed upon our at- 
tention, are (1) that the conspiracy does not belong to the 
class in which the members are engaged in interstate trade 
or commerce and agree to suppress competition among them- 
selves, (2) that running a corner, instead of restraining com- 
petition, tends, temporarily at least, to stimulate it, and 
(3) that the obstruction of interstate trade and commerce 
resulting from the operation of the conspiracy, even although 
a necessary result, would be so indirect as not to be a re- 
straint in the sense of the statute. 

Upon careful reflection we are constrained to hold that 
the reasons given do not sustain the ruling and that the 
answer to the question must be in the affirmative. 

Section 1 of the act, upon which the counts are founded, is 
not confined to voluntary restraints, as where persons engaged 
in interstate trade or commerce agree to suppress competi* 
tion among themsSlves, but includes as well involuntary re- 
straints, as where persons not so engaged conspire to compel 
action by others, or to create artificial conditions, which nec- 
essarily impede or burden the due course of such trade or 
oommeroe or restrict the common liberty to engage therein. 
Loeiee v. Lawlor^ 208 U. S. 274, 293, 301. As was said of 
this section in Standard OH Oo. v. United Stat^^ 212 U. S. 
1,69: 

[349] **Tlie context manifests that the statute was drawn In the 
light of the existing practical conception of the law of restraint of 
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trade, becauae It groupa aa within that daaa, not only oontracta which 
were in reatralnt of trade in the subjective senae, but all contracta 
acts wblcb theoretically were attempts to monopolise, yet which in 
practice hod come to be considered as In restraint of trade In a 
broad sense.” 

It well may be that ruoning a corner tends for a time to 
stimulate competition; but this does not prevent it from 
being a forbidden restraint, for it also operates to thwart 
the usual operation of the laws of supply and demand, to 
withdraw the commodity from the normal current of trade, 
to enhance the price artificially, to hamper users and con- 
sumers in satisfying their needs, and to produce practically 
the same evils as does the suppression of competition. 

Of course, the statute does not apply where the trade or 
commerce affected is purely intrastate. Neither does it ap- 
ply, as this court often has held, where the trade or com- 
merce affected is interstate, unless the effect thereon is direct, 
not merely indirect. But no difficulty is encountered in ap- 
plying these tests in the present case when its salient features 
are kept in view. 

It was a conspiracy to run a comer in the market. The 
commodity to be cornered was cotton, a product of the 
Southern States, largely used and consumed in the North- 
ern States. It was a subject of interstate trade and com- 
merce, and through that channel it was obtained from time 
to time by the many manufacturers of cotton fabrics in the 
Northern States. The comer was to be conducted on the 
Cotton Exchange in New York City, but by means which 
would enable the conspirators to obtain control of the avail- 
able supply and to enhance the price to all buyers in every 
market of the country. This control and the enhancement 
of the price were features of the conspfracy [548] upon 
the attainment of which it is conceded its success depended. 
Upon the comer becoming effective, there could be no trad- 
ing in the commodity save at the will of the conspirators 
and at such price as their interests might prompt them to 
exact. And so, the conspiracy was to reach and to bring 
within its dominating influence the entire cotton trade of 
the cpuntry. 
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Bearing in mind that such was the nature, object, and 
scope of the conspiracy, we regard it as altogether plain 
that by its necessary operation it would directly and ma- 
terially impede and burden the due course of trade and 
commerce among the States and therefore inflict upon the 
public the injuries which the Anti-Trust Act is designed 
to prevent. See Swift Oo. v. United States^ 196 U. S. 
376, 396-400; Loewe v. Lawlor^ 208 U. S. 274; Standard 
OU Co. V. United States, 221 U. S. 1; United Staiee v. 
American Tobacco Co., 221 U. S. 106. And that there is no 
allegation of a specific intent to restrain such trade or com- 
merce does not make against this conclusion, for, as is shown 
by prior decisions of this court, the conspirators must be 
held to have intended the necessary and direct consequences 
of their acts and can not be heard to say the contrary. In 
other words, by purposely engaging in a conspiracy which 
necessarily and directly produces the result which the stat- 
ute is designed to prevent, they are, in legal contemplation, 
chargeable with intending that result. Addyston Pipe <t 
Steel Co. V. United States, 175 U. S. 211, 243 ; United States 
V. Reading Go., 226 IT. S. 324, 370. 

The defendants place some reliance upon 'Ware <Ss Leland 
V. MobUe County, 209 U. S. 405, as showing that the opera- 
tion of the conspiracy did not involve interstate trade or 
commerce, but we think the case does not go so far and is 
not in point. It presented only the question of the effect 
upon interstate trade or commerce of the taxing by a State 
of the business of a broker who was dealing [644] in con- 
tracts for the future delivery of cotton, where tiiere was no 
obligation to ship from one State to another; while here we 
are concerned with a conspiracy which was to reach and 
bring within its dominating influence the entire cotton trade 
of the country and which was to be executed, in part only, 
through contracts for future delivery. It hardly needs 
statement that the character and effect of a conspiracy is 
not to be judged by dismembering it and viewing its sepa- 
rate parts, but only by looking at it as a whole. Montague 
<& Co. V. Lowry, 193 U. S. 38, 45-46; Swift db Co, v. United 
fffofes, 196 U. S. 875, 886-887. 
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As tee. <)if opinum tiiat statute does embrace the 
eoBspilw^' which the Circuit Court treated as charged in 
counts Mven and eight, as construed by it, its judgment upon 
these eountS'is reversed and the case is remanded for further 
proceedings in conformity with this opinion. 

' BevetUed in part. 

. Mr. Justice LtnrroN, dissenting. 

Hie majority seem to base a judgment of reversal upon 
the assumption that the court below interpreted the counts 
im question as charging all the elements essential to a tech- 
nical “comer.” To this view of the opinion of the court 
briow I do not assent. As I interpret that opinion the court 
held the count bad because it did not charge a “comer.” 
Thus interpreted there was no error in quashing the count. 
Tam authorized to say that the Chief Justice concurs in this 
dissent. 

.Mr. Justice Holmes also dissents. 


GOMPEBS ®. BUCKS STOVE & RANGE COMPANY.* 

CERTIORARI TO THE COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA. 

(No.m Argued January 27, 30, 1911— Decided May 15. 1911.) 
[221 U. S. 418.] 

An order of a court of equity, restraining defendants from boycotting 
complainant by publishing statements that complainant was gulUy 
of unfair trade, does not amount to an unconstitutional abridgment 
of free speech; the question of the validity of the order Involves 
only the power of the court to enjoin the boycott^ 

Quare as to what constitutes a boycott that may be enjoteed by a 
court of equity; but. In order that It may be enjoined, It must 

•Few criminal contempt proceedings (288 U. S. 604), see poit; 
page 7091 

t Syllabus and statements of arguments ovyrlghted, lOU, by Tha 
Banks Law Publishing Oompany. 
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api^ettr that la a conaplracy caualag irreparable damage' to 
complainant’s business or property. 

Where conditions exist that Justify the enjoining of a boycott, the 
publication and use of letters, circulars, and printed matter may 
CDUStitute the means of unlawfully continuing the boycott and 
amount to a violation of the order of injunction. 

The Anti-Ti^ust Act of 1890 applies to any unlawful combination 
resulting in restraint of Interstate commerce, Including boycotts 
and blacklisting, whether made effective by acts, words, or printed 
matter. Loewe v. lAtwlor, 208 U. S. 274. 

The court’s protective powers extend to every device whereby prop- 
erty is irreparably damaged or Interstate commerce restrained; 
otherwise the Anti-Trust Act would be rendered impotent. 

Society itself is an organization and does not object to organizations 
for social, religious, business, and all other legal purposes. 

On appeal against unlawfully exercising power of organizations it is 
the duty of government to protect the one against the many as well 
as the many against the one. 

An agreement to act in concert on publication of a signal makes the 
words used as the signal amount to verbal acts, and, when the 
facts justify It, the court having Jurisdiction can enjoin the use of 
the words in such connection; and so held as to words ’’unfair” 
and ” we don’t patronize ” as used in this case for the purpose of 
continuing a boycott. 

Civil and criminal contempts are essentially different and are gov- 
erned by different rules of procedure. 

A proceeding instituted by an aggrieved party to punish the other 
[419] party for contempt for affirmatively violating an injunction 
in the same action in which the injunction order was Issued, and 
praying for damages and costs, is a civil proceeding in contempt, 
and is part of the main action, and the court cun not punish the 
contempt by imprisonment for a definite term ; the only punishment 
is by fine measured by the pecuniary injury sustained. 

In criminal proceedings for contefiipt the party against whom tlie 
proceedings are instituted is entitled to the protection of the con- 
stitutional provisions against self-incrimination. 

There is a substantial variance between the procedure adopted and 
punishment imposed, when a punitive sentence appropriate only to 
a proceeding for criminal contempt is imposed in a prooeeding in 
an equity action for the remedial relief of an injured party. 

Where the main suit in which an injunction order has been granted 
is settled and discontinued, every proceeding which is a part 
thereof , or dependent thereon, is also necessarily settled as between 
the parties; and so held as to a proceeding instituted by the party 
aggrieved' against the other party for violation of an injunction. 

The fkct that the party aggrieved by the violation of an injunction 
deprives himself* by settling the main case, of the right to pursue 
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the Tiolator for contempt does not prevent the court, whose order 
was violated, from instituting proceedings to vindicate its* author- 
ity; and in this case the dismissal of the civil contempt proceedng 
is without prejudice to the power and right of the court whose in- 
junction was violated to punish for contempt by proper proceedings. 
33 App^ D. 0. 516, reversed. 

[57 L. Ed. 797.»1 

fiNJUNCioN — Against Boycott — ^Verbal Acts. — ^A court of equity 
may enjoin the continuance of a boycott, although spoken words 
or written matter were used as one of the instrumentalities by 
which the boycott was made effective. 

For other cases, see Injunction, 1 d, in Digest Sup. Ct. 1908. 
Appeal — In Contempt Pbocebding — ^Reversible Ebbob — Sentence on 
Defective Count. — A decree adjudging each defendant guilty of 
the independent acts set out in separate paragraphs of a petition 
charging them with contempt of an injunction order, and consoli- 
dating sentence without indicating how must of the punishment 
was imposed for the disobedience in any particular instance, should 
be reversed If it appears that the defendants have been sentenced 
on any charge which, in law or in fact, does not constitute a dis- 
obedience of the injunction. 

For other cases, see Appeal and Error, VIII m, 2, in Digest 
Sup. Ct. 1908. 

Contempt — Civil or Criminal — Punishment, — A punitive sentence 
appropriate only to a proceeding at law for criminal contempt 
where the contempt consisted in doing that which had been pro- 
hibited by an injunction could not properly be imposed in contempt 
proceedings which were instituted, entitled, tried, and, up to the 
moment of sentence, treated as a part of the original cause in 
equity. 

For other cases, see Contempt, II e, in Digest Sup. Ct 1908. 
Contempt — Effect of Settlement of Main Cause— Dismissal.— 
A proceeding in equity for civil contempt consisting in doing that 
which was forbidden by an injunction, where the only remedial 
relief possible was a fine payable to the complainant, must be 
dismissed without prejudice to the power and right of the court 
granting the injunction to punish for contempt by proper pro- 
ceedings, where there has been a complete settlement between 
the parties of all the matters involved in the original equity cause.] 

«The paragraphs following. In brackets, comprise the syllabus of 
the case ns reported in volume 57, page 797, Lawyers Edition, Su- 
preme Court Reports. Syllabus copyrighted, 1912, 1618» by The 
Lawyers Co-operative Publishing Company. 
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lliis is a proceeding to reverse a judgment, finding that 
Samu^ Qompers, John Mitchell, and Frank Morrison were 
guilty of contempt in violating the terms of an injunction 
restraining them from continuing a boycott, or from pub* 
lishing any statement that there was or had been a boycott 
against the Bucks Stove & Bange Company. The con- 
tempt case grew out of litigation reported in 33 App. D. C. 
83, 516. It will only be necessary to briefly refer to the 
facts set out in that record. 

The American Federation of Labor is composed of volun- 
tary associations of labor unions with a large membership. 
It publishes the American Federationist, which has a wide 
circulation among the public and the Federa[420Ition. 
Samuel Gompers is president and editor of the paper. John 
Mitchell is vice president of the Federation and president 
of the United Mine Workers, one of the affiliated unions. 
Frank Morrison has charge of the circulation of the paper. 
The Federation had a difference as to the hours of labor 
with the Bucks Stove & Bange Company, of which J. W. 
Van Cleave was president, who was also president of the 
American Manufacturers’ Association. This controversy 
over the hours of work resulted in a boycott being declared 
against the Bucks Stove A Bange Company, and it was 
thereupon declared “Unfair” and was published in the 
American Federationist on the “ Unfair ” and “ We don’t 
patronize ” lists. The company filed in the Supreme Court 
of the District of Columbia its bill against the Federation, 
the defendants above named and other officers, alleging that 
the defendants had entered into a conspiracy to restrain 
the company’s State and interstate business, in pursuance of 
which they had boycotted it, published it on the unfair 
lists, and had by threats also coerced merchants and others to 
refrain from buying Bucks’ products for fear that they 
themselves would be boycotted if they continued to deal 
with that company. The result of the boycott had been to 
prevent persons from dealing with it and had greatly less- 
ened. its bumness and caused irreparable damage. 

Afte r a Imgthy hearing, the court, on December 18, 1907, 
wi gnwii a temporary injunc^on, which became effective when 
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the bond required was given, on December the 23d. The 
order is published in the margin.^ 

[ISl] Thereafter testimony was regularly taken, and on 
March 28, 1908, the injunction was made permanent, with 
provisions almost identical with the temporary order of 
December 17, 1907. 

From this final decree the defendants appealed, but be- 
[422] fore a decision was had the Bucks Stove & Bange 
Company began contempt proceedings by filing in the Su- 
preme Court of the District a petition entitled Bucks 

•Ordered that the American Federation of Labor, Samuel Gomh 
pers, Frank Morrison, * * * John Mitchell, * * * their and 
each of their agents, servants, attorneys, confederates, and any and 
all persons acting in aid of or in conjunction with them or any of 
them be, and they hereby are, restrained and enjoined until the final 
decree in said cause from conspiring, agreeing, or combining in any 
manner to restrain, obstruct, or destroy the business of the complain- 
ant, or to prevent the complainant from carrying on the same with- 
CfUt interference from them or any of them, and from interfering in 
any manner with the sale of the product of the complainant*8 factory 
or business by defendants, or by any other person, firm, or corpora- 
tion, and from declaring or threatening any boycott against the com- 
plainant, or its business, or the product of its factory, or against any 
person, firm, or corporation engaged in handling or selling the said 
product, and from abetting, aiding, or assisting in any such boycott, 
and from printing, issuing, publishing, or distributing through the 
mails, or in other manner, any copies or copy of the American 
Federationist, or any other printed or written newspaper, magazine, 
circular, letter, or other document or instrument whatsoever, which 
shall contain or in any manner refer to the name of the complain- 
ant, its business, or its product in the “ We don’t patronize,” or the 
” Unfair ” list of the defendants, or any of them, their agents, serv- 
ants, attorneys, confederates, or other person or persons acting in 
aid of or in conjunction with them, or which contains any reference 
to the complainant, its business, or product In connection with the 
term “Unfair” or with the “We don’t patnmlze” list or with 
any other phrase, word, or words of similar import, and from pub- 
lishing or otherwise circulating, whether in writing or orally, any 
statement or notice of any kind or character whatsoever, calling at- 
tention to the complainant’s customers, or of dealers or tradesmen, or 
the public to any boycott against the complainaiit, its bustness, its 
produet, or that the same are, or wmre, or have been dedared to be 
•« ualahr/.’ ,ot that it should not be purchased or dealt in or handled by 
any dealer, tradesman, or other person whomsoever, or by the public 




00UPBB8 V. 9VQn ffiTOVB BAKGB 00. ^ 

Statement of .tlm Caae* 

^Stote & Range Ciompany, plaintiff, vs. The American Fed- 
eration of Labor et al.^ defendants, No. 27^306, Equity,” 
alleging that petitioner had filed in this cause its original 
bill of complaint, naming as defendants, among others, 
Samuel Oompers, Frank Morrison, and John Mitchell.” All 
of the record and testimony in the original cause was made 
a part of the petition, as follows: 

“ Reference is hereby made to the original bill and exhib- 
its filed in support of the same, the answer and amended 
answer of the defendants, the testimony taken on both sides, 

or any representation or statement of like effect and import, for the 
purpose of, or tending to, any injury to or interference with the com- 
plainant's business, or with the free and unrestricted sale of its prod- 
uct, or of coercing or inducing any dealer, i)erson, firm, or corporation, 
or the public, not to purchase, use, buy, trade in, deal iu, or have in 
possession stoves, ranges, heating apparatus, or other product of the 
complainant, and from threatening or Intimidating any person or 
persons whomsoever from buying, selling, or otherwise dealing in the 
complainant's product, either directly or through orders, directions, 
or suggestions to committees, associations, officers, agents, or others, 
for the perforinunce of any such acts or threats as herein above speci- 
fied, and from in any maimer whatsoever impeding, obstructing, inter- 
fering with or restraining the complainant's business, trade, or com- 
merce, whether in the State of Missouri or in other States and Terri- 
tories of the United States, or elsewhere wheresoever, and from 
soliciting, directing, aiding, assisting, or abetting any person or per- 
sons, company, or corporation to do or cause to be done any of the 
acts or things aforesaid. 

And it is further ordered by the court that this order shall be in 
full force, obligatory and binding upon the said defendants and each 
of them and their said officers, members, agents, servants, attorneys, 
confederates, and all persons acting in aid of or In conjunction with 
them, upon the service of a copy thereof upon them or their solicitors 
or solicitor of record in this cause: Provided, The complainant shall 
first execute and file in this cause, with a surety or sureties to be 
approved by the court, or one of the Justices thereof, an undertaking 
to make good to the defendants all damage by them suffered or sus- 
tained by reason of wrongfully and inequitably suing out this injunc- 
tion, and stipulating that the damages may be ascertained in such 
as the Justice of this court shall direct, and tl^lt, on dissolv- 
the injunction, he may give Judgment thereon against the princi- 
pal and sureties for said damages in the decree itself diswilving the 
injunction. 


sa mramo staxbs, 4ss. 
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the original order restraining and enjoining the defendants 
pendente Ute^ and the final decree in the cause, and earii and 
every other paper and proceeding in this cause from the 
institution of the suit to the filing of this [483] petition, 
and it is prayed that the same may be taken and read as a 
part hereof at any and all hearings iipon this petition, 
whether in this court or on appeal from its decision herein 
rendered.” 

Some of the publications were charged to be in violation 
of the terms of the temporary injunction, dated December 
23, 1907, and others were alleged to be in violation of the 
final decree, dated March 23, 1908. 

The petition set out in nine distinct paragraphs the 
speeches, editorials, and publications made at different times 
by the several defendants, charging that in each instance 
they continued and were intended to continue the boycott, 
and to republish the fact that the complainant was or had 
been on the “ unfair list.” It concluded by alleging that by 
the devices, means, speeches, and publications set forth, and 
in contempt of court, the defendants had disobeyed its orders 
and violated the injunction. The prayer was (1) that the 
defendants be required to show cause why they riiould not 
* be attached for contempt and adjudged by the court to be 
in contempt of its order and its decree in this cause and be 
punished for the same. (2) And that petitioner may have 
such other and further relief as the nature of its case may 
require. (Signed : Bucks Stove & Range Company, by J. W. 
Van Cleave, president.) It was also sworn to by the presi- 
dent of the company and signed by its solicitors. 

A rule to show cause issued, requiring each of the defend- 
ants to show cause why they should not be adjudged to be in 
contempt and be punislied for the same. Each of the de- 
fendants answered under oath, and, as treating the contempt 
proceeding as a part of the original cause, admitted the alle- 
gations as to the history of the litigation in paragraphs 2, 3, 
4, and 5 of the petition, but ^ for greater accuracy refer to 
the record in this cause.” Publications w^ admitted but 
explained. Each of the defendants denied under oatii that 
he had been in disregard or [484] ccmtempt of the court’s 
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order and denied tiiat any of the acts and charges com- 
plained of constituted a violation of the order. There were 
several issues of fact on which much evidence was taken. 
This related to the question of intent, and whether there 
had been a purpose and plan to evade any injunction which 
might be granted. There was also an issue as to whether 
John Mitchell had put a resolution to the convention of the 
United Mine Workers; whether Samuel Gompers and Frank 
Morrison had rushed the mailing of the January issue of the 
American Federationist, on December 22, so as to avoid the 
injunction dated December 17, which became operative on 
giving bond by complainant on December 23; and also 
whether they had thereafter sold and circulated copies of 
this issue containing the Bucks Stove Company on the 
“Unfair” and “We don’t patronize” list. Evidence was 
taken partly by deposition, partly before an examiner in 
chancery. 

Each of the defendants was called as a witness by the 
complainant, and each testified as to facts on which the 
allegation of intent or evasion was based, and as to the 
publications, speeches, and resolutions which he was accused 
of having made, and which the petition alleged constituted 
an act of disobedience and contempt of court. 

The court made a special finding as to two of the nine 
charges, and then found that all three of the defendants 
were guilty of the several acts charged in paragraphs 17 
and 26 ; that respondents Gompers and Morrison were guilty 
of the several acts charged in the sixteenth and twentieth 
paragraphs; that respondent Morrison was guilty of the acts 
charged in the twenty-fifth paragraph; and that respond- 
ent Gompers was guilty of the several acts charged in the 
paragraphs 19, 21, 22, and 28. The finding concluded : “ The 
court being fully advised in the premises, it is by it, this 
twenty-third day of December, A. D. 1908, considered that 
the said respondents, Samuel [425] Gompers, Frank Mor- 
rison, and John Mitchell, are guilty of contempt in their said 
disohedienoe of the plain mandates of the said injunctions; 
and it ifl therefore (Hikred and adjudged that tiie said 
respondent, Frank Morrison, be confined and imiffisoned 
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ija tiie United Stat^ jail in the District of Coliunbie :foi 
and during a period of six months; that the said respondent, 
John Mitchell, be confined and imprisoned in the said jail 
for and during a period of nine months; and that the re- 
spondent, Samuel Gompers, be confined and imprisoned in 
the said jail for and during a period of twelve months, 
said imprisonment as to each of said respondents to take 
effect from and including the date of the arrival of said 
respective respondents at said jail.” 

On the same day the defendants entered an appeal, which 
was allowed, and bail fixed. After notice to the defendants 
the complainant moved “ the court to amend or supplement 
its decree by awarding to it its costs against the defendante 
under the proceedings in contempt against them.” This 
motion was granted in an order which recited that “ upon 
consideration of the motion of complainant, filed in the 
above cause for award of its costs in the contempt proceed- 
ings in said cause against the defendants, Samuel Gompers, 
Jdm Mitchell, and Frank Morrison, and after argument by 
the solicitors of the respective parties, the motion is granted, 
and it is ordered that the complainant, the Bucks Stove & 
Bange Company, do recover against the defendants named 
its costs in the said contempt proceeding, to be taxed by the 
clerk, and that it have execution therefor as at law.” 

The parties also entered into a stipulation, the material 
portions of ^hich are as follows: 

“For the purpose of avoiding unnecessary cost in the 
matter of the appeal by the defendants, Samuel Gompers, 
John Mitchell, and Frank Morrison, from the judgment 
against them under the contempt proceedings in the above 
entitled cause, it is stipulated that, * * * with the 
approval of the Court of Appeals, the record in the above 
cause [Bucks Stove <6 Range Co. v. Amertoan Federation 
of Labor et al.] * * * may be read from by either pexty 
to the appeal in said contempt proceedings, in so far «s the 
same may be relevant and material, with like effect as 4f 
the said record of the original cause were mbmeed. in the 
transcript, in the appeal frmn >^e said eontempt pno- 
fRMitipgS.’* 
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This stipulation was signed by counsel for the defendants 
and for the Bucks Stove & Range Co. 

The petition in the contempt proceeding, the answer, 
orders, final decree, amended decree, and stipulation were 
all entitled in the original cause, ‘‘Bucks Stove & Range 
Company v. The American Federation of Labor, Samuel 
Gompers, John Mitchell, Frank Morrison, et a2.” The 
appeal papers in the Court of Appeals of the District were, 
and those here on certiorari are, entitled “ Samuel Qompers, 
John Mitchell, and Frank Morrison, appellants, v. The 
Bucks Stove & Range Company.” 

On December 23, 1908, the defendants were found guilty 
' of contempt, and on the same day they appealed. On Manfiii 
26, 1909, the Court of Appeals rendered its decision in favor 
of the Bucks Stove Company on the appeal from the decree 
of March 23, 1908, and found that the decree was, in some 
respect, erroneous, and modified it accordingly. From that 
decision both parties appealed to this court, the Bucks Stove 
Company contending that it was error to modify in any 
respect; the American Federation of Labor et al. contending 
that the Court of Appeals erred in not reversing and setting 
aside as a whole the decree granting the injunction. 

There subsequently came on to be heard in the Court of 
Appeals of the District of Columbia the appeal from the 
decree in the contempt proceeding. On that hearing the 
Bucks Stove & Range Company moved to dismiss the appeal, 
because the evidence had not been incorporated [4S7J in 
a bill of exceptions, claiming that it was a criminal pro- 
ceeding and was governed by the practice applicable to law 
cases. This motion was resisted by the defendants, who 
contended that the contempt proceedings were a part of 
the equity cause and that the case was to be governed by 
equity practice, in which the whole record could be examined 
cm appeal. 

The court of appeals held that the proceeding was for 
criminal contempt and that for want of a bill of exceptions 
it could not examine the testimony, but must treat the find- 
ings of fact by the judge as conclusive and limit its cotf- 
didtoMition to the qu^ion whether as a matter of law tiM 
V(^4-17 
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piStiticm du^geS and tiie finding found acts which amounted 
to a violation of the injunotion. It held that some of dm 
fads aUaged did oonstHute a good charge of contempt; and 
ite each of the defendants were found to be guilty of at least 
one of sudi acts of disobedience ccmstituting a violation of 
the injunction and a contempt of court, it held that the Con- 
viction must be sustained. This ruling was put on the 
ground that on a general verdict of guilty, the conviction 
and sentence on an indictment containing several counts, 
some of which were bad, must stand, if those which were 
good would sustain the sentence. It therefore not only 
refused to examine the evidence to determine whether the 
proof was sufficient to sustain the conviction, but it also' 
dcdined to consider the sufficiency of the other charges in 
the petition of which the defendants were also found guilty. 
It afiirmed the judgment of the Supreme Court of the Dis- 
trict. The defendants thereupon applied for and obtained 
a Writ of certiorari. 

The appeal and cross appeal in the original cause of the 
Bwska Stove S Range Company v. The American Federa- 
tion of Labor et al. vrere heard here together. During the 
argument it appeared that the parties had settled their dif- 
ferences and, on the ground that the questions were moot, 
im] this court dismissed both appeals. 219 U. S. 581. 
Following this disposition of those appeals, and on the same 
day, the con^mpt case was called, and was argued by counsel 
for the Bucks Stove & Range Company and counsel for 
Sfthiuel Gompers, Frank Morrison, and John Mitchell. 

Mr. Alton B. Parker for petitioner, with whom Mr. Jack- 
son B. RciUton, Mr. F. L. Siddons, Mr. IT. E. Richardson, 
and Mr. John T. Walker were on the brief, for plaintiff in 
etror: 

Proceedings for contempt are of two classes — ^those prose- 
cuted to preserve the power and vindicate the dignity of the 
courts and to punish for disobedience of their orders, and 
those instituted to preserve and enforce the rights of -iirivAte 
parties to suits and to compel -obedience to or^rg u;id d«‘ 
orees made to enforce the rights and adnpnister the remedies 
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to the court hae found them to be entitled. The for- 
mer are criminal and punitive in their nature, and the Gov- 
enunoit, the court, and the people are interested in their 
prosecution. The latter are civil, remedial, and coercive in 
their nature and the parties generally interested in their 
conduct and prosecution are the individuals whose private 
rights and remedies they were instituted to protect or en- 
force. In re Nevitt, 117 Fed. Rep. 448, 460, and cases cited. 

This classification of, or distinction between, civil lAd 
criminal contempts was quoted with approval by this court 
in Bessette v. W. B. Corikey Co.^ 194 U. S. 328. The court 
adds that it may not be always easy to classify a particular 
act as belonging to either one of these two classes. It may 
partake of the characteristics of both. A significant and 
generally determinative feature is that the act is by one 
party to a suit in disobedience of a special order made in 
behalf of the other, quoting approvingly from In re Debs, 
158 U. S. 664. 

The case at bar is clearly within the definitions of a 
[429 1 civil contempt as set forth in these controlling 
authorities. It was instituted by a petition made by the 
Bucks Stove & Range Company ; was entitled in the action 
which had resulted in the order and decree which the peti- 
tioner claimed the defendants Gompers, Mitchell, and Mor- 
rison had disobeyed ; asked that all the pleadings, testimony, 
and proceedings in the action be deemed incorporated in 
the petition and taken and read as a part thereof; prayed 
that the defendants be punished for a violation of the order 
and decree and that petitioner should have such other and 
further relief as the nature of its case may require. The 
petition was presented to the Supreme C<mrt, sitting as 
a court of equity, before one of the justices thereof, acting 
as a diancellor; it was entitled in the equity cause and 
marked “In Equity”; it was conducted from its begin- 
ning to its conclusion according to equity rules; all the tes- 
timony was taken before examiners as in chancery practice; 
it was sR taken dnwn in writing and reported to the conrt; 
titem was never an opprttunity or occasion to except to any 
tnling of court in the rejection or the adniission of 
tert^ony; tim hearing was had upon the testimony tirtS 
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reported, and it was upon that testimony that the decree 
or judgment or sentence was based^ 

The courts bdow erred, therefore, in holding the pro- 
ceeding to be one for the presentation of a criminal con- 
tempt, and hence a reversal should follow. 

The Court of Appeals also fell into error in refusing to 
consider the evidence which the defendants contend shows 
that there was no violation of either the order or decree. 
The reason assigned by it for its action was that exceptions 
were necessary to bring up the record. But exceptions are 
neither necessary nor permissible according to the course 
and practice in equity, and, as we have seen, this was a pro- 
ceeding in equity and conducted according to its rules from 
beginning to end by both court and counsel. Hence a re- 
reversal is required. 

[430 1 If the court should conclude that it is nevertheless 
its duty to examine into the merits to see whether a different 
result would have been required, and examination be made 
by the Court of Appeals, we urge that the record does not 
disclose a violation of either the order or decree by these 
defendants. On the appeal from the final decree in the 
action the Court of Appeals held that certain provisions 
of the decree were in excess of the power of the court 
because it deprived the defendants of the constitutional 
guarantees of freedom of the press and of speech, and modi- 
fied it accordingly. It is settled in this court that in a case 
or proceeding within its jurisdiction as to parties and sub- 
ject-matter, if the court makes an order in excess of its 
power it is void. Eat parte Rowland^ 104 U. S. 604; Em 
parte Harding, 120 U. S. 782; In re Agree, 123 U. S. 243; 
Ex parte Terry, 128 XJ. S. 289. 

We urge that the provisions the court held to be void 
were so interwoven with the valid provisions that they 
cannot be separated without destroying the general scheme 
and purpose of the decree, and hoace that the entire decree 
should Ira hdd to be void. 

If, however, this position should not meet with the ap- 
proval of the court, we claim that the conduct of the der 
fendants must be tested by the decree as modified by the 
Court of Appeals and not as made by the trial court , ^os 
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tested it will appear that these defendants did not offend 
against either the letter or spirit of the decree. It is true 
that the name of the Bucks Stove & Bange Company did 
appear in the “We don’t patronize” list of the American 
Federationist after the order was made forbidding it. But 
it also appears that this was before the date when the 
order became effective by its very terms. Certainly the de- 
fendants cannot be held to have violated the order before 
it became operative. Moreover, it should be noted that 
never after the order went into effect was such a publica- 
tion made. None of the other publics [431 Jtions and 
speeches complained of offend against the decree as modified 
by the Court of Appeals. 

If this court finds otherwise, the decrees of contempt 
should nevertheless be vacated because they embrace find- 
ings of which contempt was, but can not lawfully be predi- 
cated. It cannot be said that the learned justice did not 
base this unusual and excessive punishment in part upon 
these findings, for he says necessarily that he did when 
he presents them as a portion of the foundation of his sen- 
tence. 

Mr. Daniel Davenport and Mr. J. J. Darlington for re- 
spondent : 

The willful violation of .in injunction by a party to a 
cause is a contempt of court constituting a specific criminal 
offense. BvUock v. Westinghouee Co., 129 Fed. Rep. 107; 
Ex parte Kearney, 7 Wheat. .38, 42; New Orleans v. Steam- 
ship Co., 20 Wall. 387, 392; Hayes v. Fischer, 102 U. S. 121. 

The proceeding to punish for a contempt is in its nature 
a criminal proceeding, whether the result be only punish- 
ment of the party for the insult to the court, or whether 
a part of the punishment is by way of a fine payable to the 
party injured os compensation for the damages inflicted 
upon him by the contemptuous act. The fact that the pun- 
ishment operates remedially does not alter the nature, of 
the proceeding. Punishment for doing an act forbidden 
by the injunction is entirely different from punishment 
as a means of coercion to compel the doing of something 
commanided. The latter proc^ding is, properly qpeating, 
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one for a civil contempt, the former one for a criminal con* 
tempt. The nature of the proceeding can readily be deter- 
mined by an examination of the charge made. If it is for 
tiie doing of an act forbidden, it is clearly a criminal pro- 
ceeding, and not one for a civil contempt. It is perfectly 
apparent from the allegations of 143!^J the complaint, the 
answers of the defendants, and the punishment the court 
inflicted, that the parties concerned all regarded the pro- 
ceeding as one for the punishment of the accused for doing 
what they were commanded not to do. The prayer annexed 
to the complaint was that they be punished for their con- 
tempt. It is true that the complainant asked for such fur- 
ther relief as the court might allow as the nature of its 
case may require. Inasmuch as the thing complained of 
was an act forbidden to be done, the only relief possible 
was a fine payable to it as a part of the punishment for the 
contempt. Many cases sanctioned by this court approve 
of such joint punishment. In re Christensen Engineering 
Co.y 194 17. S. 458, and cases cited. 

In a criminal proceeding to punish for a contempt for 
the violation of an injunction, no particular method is nec- 
essary to be pursued in bringing the matter to the attention 
of the court. Any sworn statement setting forth the facts 
is sufficient to authorize the court to proceed to investigate 
the charge. A,rule to show cause wliy he should not be pun- 
ished for his contempt is sufficient to bring him before 
the court, although an attachment may be granted in the 
first instance, where the case is urgent and the contempt 
flagrant. The trial may be had on answers, counter-affi- 
davits, or some other form of pleading presented as a de- 
fense. The defendant must he given opportunity to make 
explanation or defense. The court may adopt such mode 
of trial as in its discretion it sees fit, in order to determine 
the fact of the contempt, provided due regard is had to the 
essential rulte that obtain in the matter of contempts. Par- 
ticular questions or issues, upon which to take testimony, 
may be referred to a referee, master, or other designated 
person. The accusations must be supported by evidence 
sufficient to convince the mind of the trier beyond a reason- 
able doubt of the actual guilt of the accused. If satisfied of 
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tils gailt of the E4SS] accused, the court can find him guilty 
and infiict the punishment either whc^ly way of fine or 
imprisonment for the public eflense, or partially for the 
benefit of the complainant. And in such proceeding it k 
perf^ly proper and not unusual as a part of the punish- 
mmit to award his costs to the complainant. 

The record in this case shows that all these requirements 
of the law were duly observed and the rights of the accused 
properly safeguarded. The court properly found the ac- 
cused guilty of contempt of its authority and sentenced them 
to jail. Although it might have done so in this proceeding 
it «lid not, however, fine the defendants as a part of the pun- 
ishment a sum payable to the complainant, except by way of 
costs. 

Although the contempt consists in a violation of an in- 
junction granted by a court of equity, since the proceeding 
for its punishment is one of law, review can be had <mly by 
writ of error and not by appeal, and, as in other law cases, a 
bill of exceptions is necessary to review any claimed wrror 
not otherwise apparent on the face of the record. Cont^ 
nenial Gin Co. v. Murray^ 162 Fed. Rep., 873. 

Since there is no bill of exceptions here this court is con- 
fined therefore to a review of the sufficiency of the aver- 
ments of the complaint, the answers, and the judgment of 
the court thereon. It can not undertake to determine the 
fact of guilt or innocence, nor undertake to review rulings on 
questions of evidence. But it can properly review the two 
questions about which there is serious controversy here: 
Was the original order of the injunction void for want of 
autiiority in the court to grant the injunction which was 
violated, and did the court exceed its authority in punishing 
them for its violation? 

The injunction which the defendants violated was valid. 
It forbade tiie defendants to carry on a boycott agaiiist the 
compliiiBant by any means whatever and i»rtieulatty 
[484^]' by putting its name on an unfair Mat, publishing k as 
unfair, sending out boycott circulars, or by any act whe4 
ever, vurbal or otherwise, inciting otitcirs to engiigcr ha or 
cany it <m. This- was a perfectiy legitimato cMioise of 
pototr^by ih» coor^ feeqaim^y M nr ri ss t by it, sattctiMki 
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by numerous precedents, and not interfering in the least ' 
'.with any Intimate use of speech or of the press. 

That the boycott was illegal; that a person threatened 
with irreparable injury to his businem or property by 
a boycott has the right to go into a court of equity for 
protection from it; that the court has the right and power 
to enjoin the prosecution of the boycott; that the court, 
in thus enjoining the boycott, can enjoin every act that 
may be resorted to in carrying it out, including all verbal 
and written acts, and particularly putting the victim on 
an unfair list, sending out boycott notices and circulars, 
malring speeches for the purpose of prosecuting the boy- 
cott, etc., for without this power to prevent such publica- 
tions it could not stop the boycott; and that the constitu- 
tional right of free speech and free press does not extend 
to secure immunity to the boycotter in such cases, is so 
well settied and declared by the courts as to render cita- 
tions unnecessary. 

If the injunction in this case had been erroneous, it would 
have been the duty of the accused to obey it and for the 
disobedimice they would have been properly punished. It 
is only void injunctions which parties are at liberty to 
disobey. An injunction erroneous but not void must be as 
scrupulously obeyed as one entirely valid. There is not the 
slightest ground for contention here that this injunction was 
void. The court confessedly had jurisdiction of the parties 
and of the subject-matter of the cause, and in granting the 
injunction it exercised its power in conformity with the 
well-settled practice of equity courts. 

The court did not exceed its authority in the punish* 
[4S5] ment it inflicted. It was not excessive. Savin, Peti- 
tioner. 181 U. S. 270 ; United States v. Sweeny, 95 Fed. Bep. 
462,457. 

And though the proceeding was begun at the instance of 
the Bu<dcs Ciompany, and the procedure thereafter was 
such as the record shows it to have been, the precedents 
elearly chow that the court was well within its authority 
in proceeding to inflict the punishmmit it did in vindicating 
its dignity. It was a proceeding on its face looking towards 
punishment, only punishment. There was absolutelj noth- 
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#ing in the case which could suggest to the court or the ac- 
cused that the party was seeking coercion of the accused into 
doing something which tiiey had been commanded to do. It 
can only be by a forced construction, violating the plain 
provisions of the whole record, that even a plausible conten- 
tion can be made that this was a proceeding for a civil con- 
tempt. To reach such a conclusion it would be necessary to 
ignore the manifest difference between punishing the ac- 
cused by a fine payable to the complainant by way of repara- 
tion for Uie violation of the injunction, and fining or impris- 
oning him to compel the performance of an act he had been 
ordered to da 

Mr. Justice Lamab, after making the foregoing statement, 
delivered the opinion of the court. 

The defendants, Samuel Gompers, John Mitchell, and 
Frank Morrison, were found guilty of contempt of court in 
making certain publications prohibited by an injunction 
from the Supreme Court of the District of Columbia. They 
were sentenced to imprisonment for twelve, nine, and six 
months, respectively, and this proceeding is prosecuted to 
reverse that judgment. 

The order alleged to have been violated was granted in 
the equity suit of the ^'•Bucka Stove tf; Range Company v. 
[486] The American Federation of Labor and otheref' in 
whi(^ the court issued an injunction restraining all the 
defendants from boycotting the complainant, or from pub- 
lishing or otherwise making any statement that the Bucks 
Stove & Range Company was, or had been, on the *‘Un- 
^ir” or “We don’t patronize” lists. Some months later 
the complainant filed a petition in the cause, alleging that 
the three defendants above named, parties to the original 
cause, in contempt of court and in violation of its order, 
had disobeyed the injunction by publishing statements 
whidi either directly or indirectly called attention to the 
fiuit tiiat the Bucks Stove & Range Company was on the 
f^Uafur” list, and that they had thereby continued the 
boycott whidt had been enjoined. 
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Tb« ^^fendantg filed separate answers under OAth^ and^m 
eaoh deaied: (1) That they had been in contempt or duwO' 
gard of the eooirt’s orders; (2) that the statements eom-' 
plained of constituted any violation of the order; and, on 
the argument, (8) contended that if the publication sheuld 
be construed to amount to a violation of the injunction’ they 
could not be punished therefor, because the court must not 
only possess jurisdiction of the parties and tlM subject mat^ 
ter, but must have authority to render the particular jndg' 
mmit. Insisting, therefore, that the court could not abridge 
the liberty of speech or freedom of the press, the defend- 
ants claim that the injunction as a vrhole was a nullity, and 
that no contempt proceeding could be maintained for any 
disobedience of any of its provisions, general or special. 

If this last proposition were sound it would be unneces- 
sary to go further into an examination of the case or to 
determine whether the defendants had in fact disobeyed the 
prohibitimts contained in the injunction. Ex parte Row- 
land, 104 U. S. 612. But we will not enter upon a discussion 
of the constitutional question raised, for the g^eral pTOvj‘- 
sions of the injunction did not, in terms, [487] restrain any 
form of publication. The defendants’ attack on this part 
of the injunction raises no question as to an abridgment of 
free speech, but involves the power of a court of equity to 
enjoin the defendants from continuing a boycott whi<&, by 
words and signals, printed or spoken, caused or threatened 
irreparable damage. 

Courts differ as to what constitutes a boycott that may: be 
enjoined. All hold that there must be a conspiracy causing 
irreparable damage to the business or property of &e com- 
plainant. Some hold that a boycott against the cmnplain- 
ant, by a combination of persons not immediately conneeted 
with him in business, can be restrained. Others h<dd that 
the secondary boycott can be enjoined, where the conspoac^ 
extends not only to injuring the complainant, but seeondK- 
lily coerces or attempts to coerce his customers to. refrain 
from dealing with him by threats that uniess they do timy 
themselrwa will be boycotted. Others hold that no boycott 
can be enjoined unless ^ere are acts .of. physicalf idoleii^ or 
intimidation caused by threats of physical violence. 
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Bot whatever the requirement of the particular jurisdic- 
tion, as to the conditions on which t^e injunction against a 
boycott may issue; when these facts exist, the strong cur- 
rent of authority is that the publication and use of letters, 
circulars and printed matter may constitute a means where- 
by a boycott is unlawfully continued, and their use for such 
purpose may amount to a violation of the order of injunc- 
tion. Reynolds v. Davis^ 198 Massachusetts, 300; Sherry v. 
Perkins^ 147 Massachusetts, 212; Codman v. Crocker, 203 
Massachusetts, 150; Brown v. Jacobs, 116 Georgia, 452, 431; 
Cray v. Council, 91 Minnesota, 171 ; Lohse Co. v. Fuelle, 215 
Missouri, 421, 472; Thomas v. Railroad Co,, 62 Fed. Rep. 
803, 821; Continental Co. v. Board of Underwriters, 67 Fed. 
Rep. 310; Beck v. Teamsters' Union, 118 Michigan, 627; 
Pratt Food Co. v. Bird, 148 Michigan, 632; Barr v, Essex, 
53 N. J. [488] Eq. 102. See also Ludwig v. Western Union 
Telegraph Co., 216 U. S. 156; Bitterman v. L. <& N. R. R., 
207 U. S. 206; Board of Trade v. Christie, 198 U. 8. 236; 
Scully V. Bird, 209 U. S. 489. 

While the bill in this case alleged that complainant’s in- 
terstate business was restrained, no relief was asked under 
the provisions of the Sherman Anti-Trust Act. But if the 
contention be sound that no court under any circumstances 
can enjoin a boycott if spoken words or printed matter were 
used as one of the instrumentalities by which it was made 
effective, then it could not do so, even if interstate commerce 
was restrained by means of a blacklist, boycott, or printed 
device to accomplish its purpose. And this, too. notwith- 
standing § 4 (act of July 2, 1890, c. 647, 26- Stat. 209) of 
that act provides, that where such commerce is unlawfully 
restrained it shall be the duty of the Attorney General to 
institute proceedings in equity to prevent and enjoin viola- 
tions of the statute. 

In Loeioe v. Lawlor, 208 U. S. 274, the statute was held 
to apply to any unlaw^l combination resulting in restraint 
of interstate commerce. In that case the damages sued for 
were occasioned by acts which, among etiier tilings, did 
include the circulation of advertisements. But the prin- 
ciple announced by the court was general. It covered any 
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illegal means by which interstate commerce is restrained,^ 
whether by unlawful combinations of capital, or unlawful 
combinations of labor; and we think also whether the re- 
straint be occasioned by unlawful contracts, trusts, pooling 
arrangements, blacklists, boycotts, coercion, threats, intimi- 
dation, and whether these be made effective, in whole or 
in part, by acts, words, or printed matter. 

The court’s protective and restraining powers extend to 
every device whereby property is irreparably damaged or 
commerce is illegally restrained. To hold that the L^39] re- 
straint of trade under the Sherman Anti-Trust Act, or 
on general principles of law, could be enjoined, but that 
the means through which the restraint was accomplished 
could not be enjoined would be to render the law impotent. 

Society itself is an organization and does not object to 
organizations for social, religious, business, and all legal 
purposes. The law, therefore, recognizes the right of work- 
ingmen to unite and to invite others to join their ranks, 
thereby making available the strength, influence, and power 
that come from such association. By virtue of this right, 
powerful labor unions have been organized. 

But the veiy fact that it is lawful to form these bodies, 
with multitudes of members, means that they have thereby 
acquired a vast power, in the presence of which the indi- 
vidual may b? helpless. This power, when unlawfully used 
against one, cannot be met, except by his purchasing peace 
at the cost of submitting to terms which involve the sacrifice 
of rights protected by the Constitution; or by standing 
on such rights and appealing to the preventive powers of 
a court of equity. When such appeal is made it is the duty 
of government to protect the one against the many as well 
as the many against the one. 

In the case of an unlawful conspiracy, the agreement to 
act in concert when the signal is published, gives the words 
‘‘Unfair,” “We don’t patronize,” or similar expressions, 
a force not inhering in the words themselves, and therefore 
exceeding any possible right of speech which a single indi- 
vidual might have. Under such circumstances they become 
what have been called “ verbal acts,” and as much subject 
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to injunction as the use of any other force whereby property 
is unlawfully damaged. T^en the facts in such cases 
warrant it, a court having jurisdiction of the parties and 
subject matter has power to grant an injunction. 

Passing then to the consideration of the question as to 
whether the defendants disobeyed the injunction and were 
[440] therefore guilty of contempt, we are met with the 
objection that for want of a bill of exceptions we must 
treat the decree as conclusive as to the fact of disobedience, 
and can only examine the petition and the finding to deter- 
mine whether one charges and Ihe other finds acts which 
constitute a contempt of court. This view was adopted 
by the majority of the Court of Appeals, which treated this 
as a criminal proceeding, refused to examine the testimony 
and afiirmed the judgment in analogy to the rule that on a 
general verdict of guilty upon an indictment containing 
several counts, some of which were bad, the conviction would 
not be reversed if there was one good count warranting tiie 
judgment. 

That rule originated in cases where the finding of guilt 
was by the jury while the sentence was by the judge. In 
such cases the presumption is that the judge ignored the 
finding of the jury on the bad counts and sentenced only 
on those which were sufficient to sustain the conviction. 

But there is no room for such presumption here. The 
trial judge made no general finding that the defendants 
were guilty. But in one decree he adjudged that each de- 
fendant was respectively guilty of the nine independent 
acts set out in separate paragraphs of the petition. Having 
found that each was guilty of these separate acts he con- 
solidated the sentence without indicating how much of 
the punishment was imposed for the disobedience in any 
particular instance. We can not suppose that he found 
tihe defendants guilty of an act charged unless he consid- 
ered that it amounted to a violation of the injunction. Nor 
can we suppose that having found them guilty of these nine 
specific acts he did not impose some punishment for each. 
Instead, therefore, of affirming the judgment if there is 
one good count, it should be reversed if it should appear that 
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the delendants have been isnitenced on ai^ ootmt whidi, in 
iaw or in fact, did not oonstitutO a diebbediMioe of the’ 
injunction. 

[441] But in making sudi investigation it is again in- 
asted that this is a proceeding at law for criminal contempt, 
where the findings of 6ict by (he trial judge must be treated 
as conclusive, and that our investigation must be limited 
solely to the question whether, as a matter of law, the acts 
of alleged disobedience set out in the finding constitute con- 
tempt of court. 

This contention, on the part of the Bucks Stove & Range 
Oompany, prevents a consideration of the case on its merits, 
and makes it necessary to enter into a discussion of ques- 
tions more or less technical, as to whether this was a pro- 
ceeding in equity or at law. Where results so controlling 
depend upon proper classification, it becomes necessary care- 
flilly to consider whether this was a case at law for criminai 
emitempt, where (he evidence could not be examined for want 
of a bill of exceptions ; or a case in equity for civil contempt, 
where the whole record may be examined on appeal and a 
proper decree entered. 

Contempts are neither wholly civil nor altogether criminal. 
And it may not always be easy to classify a particular act 
as belonging to either one of these two classes. It may par- 
take of the characteristics of both.” Bessette v. GonJtey, 194 
U. S. 329. But in either event, and whether the proceedings 
be civil or criminal, there must be an allegation that in con- 
tempt of court the defendant has disobeyed the order and 
a prayer that he be attached and punished therefor. It is 
not the fact of punishment but rather its character and 
purpose that often serve to distinguish between the two 
classes of cases. If it is for civil contmpt the puni^unent 
IS remedial and for the benefit of the complainant. But if 
it is for criminal contempt the sentence is punitive, to vindi- 
cate the authority of the court. It is true that punishment 
hy impriscumicnt may be remedial as well as punitive, and 
Mitiy civil contempt proceedings have resulted not only in 
the imposition of a fine, payaUe to the complainant, but also 
f4iSj in committing the defendant to prison. But in^MRs* 
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onment for civil contonpt is ordered where the defendant 
has refused to do an affirmative act required by the previ-> 
sions of an order which, either in form or substance, was 
mandatory in its character. Imprisonment in such cases u 
not inflicted as a punishment, hut is intended to be remedial 
by coercing the defendant to do what he had refused to do. 
The decree in such cases is that the defendant stand com- 
mitted unless and until he performs the affirmative act re- 
quired by the court’s order. 

For example: If a defendant should refuse to pay ali- 
mony, or to surrender property ordered to be turned over 
to a receiver, or to make a conveyance required by a decree 
for specific performance, he could be committed until he 
complied with the order. Unless these were special elements 
of contumacy, the refusal to pay or to comply with the 
order is treated as being rather in resistance to the opposite 
party than in contempt of the court. The order for im- 
prisonment in this class of cases, therefore, is not to vindi- 
cate the authority of the law, but is remedial and is intended 
to coerce the defendant to do the thing required by the order 
for the benefit of the complainant. If impri.soned, as aptly 
said in In re Nev-itt, 117 Fed. Rep. 461, “ he carries the keys 
of his prison in his own pocket.” lie can end the sentence 
and discharge himself at any moment by doing what he 
had previously refused to do. 

On the other hand, if the defendant does that which he 
has been commanded not to do, tlie disobedience is a thing 
accomplished. Imprisonment cannot undo or remedy what 
1ms bemi done nor afford any compensation for the pecun- 
iary injury caused by the disobedience. If the sentence is 
limited to imprisonment for a definite period, the defendant 
is furnished no key, and he cannot shorten the term by 
pramising not to repeat the offense. Such imprisonment 
opttotes, net as a remedy coercive in its 1 4ft3j nature, but 
sdMy as punishment for the completed act of disobedience. 

It is true that eithor form of imprisonement has also ah 
incid ent al effect. For if the case is civil and the punishment 
is pdtbfy reme^al, tiiere is also a vindication of tiie couft’s 
autJuiri^. On the other hand, tf the proceeding is Itnr 
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criminal contempt and the imprisonment is solely ponirive, 
to vindicate the authority of the law, the complainant may 
also derive some incidental benefit from the fact that such 
punishment tends to prevent a repetition of the disobedience. 
But such indirect consequences will not change imprison* 
ment which is merely coercive and remedial, into that which 
is solely punitive in character, or vice versa. 

The fact that the purpose of the punishment could be 
examined with a view to determining whether it was civil 
or criminal, is recognized in Doyle v. London Guarantee 
Co.y 204 U. S. 699, 605, 607, where it was said that “ While 
it is true that the fine imposed is not made payable to the 
opposite party, compliance with the order relieves from 
payment, and in that event there is no final judgment of 
either fine or imprisonment. * * The proceeding is 

against a party, the compliance with the order avoids the 
punishment, and there is nothing in the nature of a crimi- 
nal suit or judgment imposed for public purposes upon a 
defendant in a criminal proceeding.” Bessette v. Conkey, 
194 U. S. 328; In re NevUt, 117 Fed. Kep. 448; Howard v. 
Durand, 36 Georgia, 359 ; PkQlips v. Welch, 11 Nevada, 187. 

The distinction between refusing to do an act com- 
manded — remedied by imprisonment until the party per- 
forms the required act — and doing an act forbidden, pun- 
ished by imprisonment for a definite term, is sound in 
principle, add generally, if not universally, affords a test 
by which to determine the character of the punishment. 

In this case the alleged contempt did not consist in the 
defendant’s refusing to do any afiirmative act required 
[4441, but rather in doing that which had been prohibited. 
Ilie only possible remedial relief for such disobedience 
would have been to impose a fine for the use of ccmiplaintot,' 
measured in some degree by the pecuniary injury caused 
by the act of disobedience. Bapalje on Contempt, §§181> 
184; WeUs v. Oregon Co., 19 Fed. Bep. 20; In re NoHk 
Blcomfiiedd Co., 27 Fed. Bep, 795; Babin v. Fogarty, >70 
Fed. Bep. 488. 

But when the court found that the defmidants had done 
what the injunction prohibited, and thereupon sfhtcaced 
them to jail for fixed terms of mx, nine, and twelve months, 
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no rdief whatever was granted to the coin{>lawaat, and the 
Becka Stove & Bange Company took nothing by that decree. 

If then, as the Court of Appeals correctly hel^ the sen- 
tence was wholly punitive, it could have been properly im- 
posed only in a proceeding instituted and tried as for crimi- 
nal contempt. The question as to the character of such pro- 
ceedings has generally been raised, in the appellate court, to 
determine whether the case could be reviewed by writ of 
error or on appeal. Begseite v. Oon&ey, 194 TJ. S. 824. But 
it may involve much more than mere matters of practice. 
For, notwithstanding the many elements of similarity in 
procedure and in punishment, there are some differences be- 
tween the two classes of proceedings which involve substan- 
tial rights and constitutional privileges. Without deciding 
what may be the rule in civil contempt, it is certain that in 
proceedings for criminal contempt the defendant is pre- 
sumed to be innocent, he must be proved to be guilty beyond 
a reasonable doubt, and cannot be compelled to testify 
against himself. Boyd v. United Statee, 116 U. S. 616; 
United /States v. Jose, 63 Fed. Bep. 951; State v. Davis, SO 
W. Va. 100; Biny v. Ohio By., 7 Biss. 629; Sabin v. Fo- 
party, 70 Fed. Bep. 482, 483; Drakeford v. Adams, 98 
Georgia, 724. 

There is another important difference. Proceedings for 
[445] civil contempt are between the original parties and 
are instituted and tried as a part of the main cause. But on 
the other hand, proceedings at law for criminal contempt 
are between the public and the defendant, and are not a 
part of the original cause. The Court of Appeals recognis- 
ing this difference held that this was not a part of the equity 
cause of the Bwks Stove db Bamge Company v. The Amer- 
icon Federation of Labor et cd., and said that: *“1110 order 
fin di n g the defendants guilty of contempt was not an inter- 
locutory order in the injunction proceedings. It was in a 
separate action, one personal to the defendants, with the 
dl»lf^^^nta on one side and the court vindicating its author-^ 
ify on the other.” 

T|i this view we can not concur. We find nothipg in the 
rueord iudieiMang that this wae a proceediiig with ^e.qon^ 
or, more properly, Ae Government, on one aide and tlw 
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defeadwts <m the other. On tibe oontrary, the contempt 
proceedings were instituted, mititled, tried, end up to the 
moment of sentence treated as a part of the original cause 
in equity. The Bo(^ Stove & Bange Company was not 
only the nominal but the actual party on the one side, with 
the defendants on the other. The Bucks Stove Company 
acted throughout as complainant in charge of the litigation. 
As such and through its counsel, acting in its name, it made 
consents, waivers, and stipulations only proper on the theory 
that it was proceeding in its own right in an equity cause, 
and not as a representative of the United States, prosecuting 
a case of criminal contempt. It appears here also as the sole 
party in opposition to the defendants; and its coimsel, in 
its name, have filed briefs and made arguments in this court 
in favoring affirmance of the judgment of the court below. 

But, as the Court of Appeals distinctly held that this was 
not a part of the equity cause, it will be proper to set out in 
some detail the facts on this subject as they appear in the 
record. 

1446] In the first place the petition was not entitled 
“ United States v. Samuel Gompers, et a?.” or “ In re Samuel 
Gompers, et al.” os would have been proper, and according 
to some decisions necessary, if the proceedings had been 
at law for criminal contempt. This is not a mere matter 
of form, for manifestly every citizen, however unlearned 
in the law, ^ a mere inspection of the papers in contempt 
proceedings ought to be able to see whether it was instituted 
for private litigation or for public prosecution, whether it 
sought to benefit the complainant or vindicate the court’s 
authority. He should not be left in doubt as to whether 
relief or punishment was the object in view. He is not only 
entitled to be informed of the nature of the charge against 
him, but to know that it is a charge and not a suit United 
States V. Cmikshank^ 92 U. S. 542, 559. 

Inasmuch, therefore, as proceedings for civil contonpt 
are a part of the original cause, the weight of authority is 
to the effect that they should be entitled therein. But ^ 
practice has hitherto been so unsettled in this reqpect that 
we do not now treat it as controlling, but only ak a fact 
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to be considered along with others as was done in Worden v. 
SearlSf 121 U. S. 25, in determining a similar question. 
Thus considering it we find that the petition instituting 
the contempt proceeding was entitled in the main cause 
“ Bucks Stove ds Range Company, plaintiff, v. The Ameri- 
can Federation of Labor, et al., defendants. No. 87^05, 
Equity,” and that the answers of the defendants, every re- 
port by the examiner in chancery, every deposition, motion 
and stipulation, every order — including the final decree an£ 
the amended decree, were all uniformly entitled in the equity 
cause. Not only the pleadings in the original cause but all 
the testimony, oral and written, was, by reference in the 
petition, made a part of the contempt proceedings. The 
trial judge quoted largely from this oral testimony thus 
introduced in bulk, and the severity [447] and character 
of the sentence indicate that he was largely influenced by 
this evidence which disclosed the great damage done to 
the complainant’s business by the boycott before the injunc- 
tion issued. 

It is argued the defendants’ answers concluded with a 
statement that as questions of criminal and quasi-criminal 
intent were involved, a jury was better qualified to pass on 
the issues than a judge, and in the event he ^ould be of 
opinion that the charges had not been sworn away, they 
moved that issues of fact should be framed and submitted 
to a jury. Such a motion was not inconsistent with the 
theory that this was a proceeding for civil contempt in 
equity, but was in strict accord with the practice under 
which questions of fact may be referred by the chancellor 
to a jury for determination. 

In proceedings for civil contempt the complainant, if suc- 
cessful, is entitled to costs. Bapalje on Contempt, § 182. 
And evidently on the theory that this was a civil proceed- 
ing and to be governed by the rules applicable to an equity 
cause, the Bucks Stove & Bange Company moved the court 
to amend tiie deoee so as to award to it ** its costs.” After 
argument by solicitors for both parties, the motion was 
granted, and the court adjudged that the complainant do 
recover, against the defendants its costs in said contempt 
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pcooeedihg. iliis ruling was no doul^ correct, as this was 
a civil case, but could not have been granted in a proceeding 
for criminal- contempt, where costs are not usually imposed 
in addition to the imprisonment. Where they are awarded 
they go to the Gk>vemment, for the use of its officers, as held 
by Justice Miller, on circuit. Dunmt v. Washington GomAy^ 
4 Woolw. 297. 

In another most important particular fhe parties clearly 
indicated that they regarded this as a civil proceeding. The 
complainant made each of the defendants a witness for the 
company, and, as such, each was required to tes [448] tify 
against himself — a thing that most likely would not have 
been done, or suffered, if either party had regarded this as a 
proceeding at law for criminal contempt — ^because the pro- 
vifflon of the Constitution that ‘‘ no person shall be compelled 
in any criminal case to be a witness against himself” is 
applicable, not only to crimes, but also to quasi-criminal and 
penal proceedings. Boyd v. United States, 116 U. S. 616. 

Both on account of the distinct ruling to the contrary 
by the Court of Appeals, and the importance of the re- 
sults flowing from a proper classification, we have with 
some detail discussed the facts appearing in the record, 
idiowing that both parties treated this as a proceeding which 
was a part of the original equity cause. In case of doubt 
this might' qf itself justify a determination of the ques- 
tion in accordance with the mutual understanding of the 
parties, and the procedure adopted by them. But there iS 
another and controlling fact, found in the brief but suffi- 
cient prayer, with which the petition concludes. We have 
already shown that in both classes of cases there must be 
allegation and proof that the defendant was guilty of con- 
tempt, and a prayer that he be punished. The classifica- 
tion thMi depends upon the question as to whether the pun- 
ishment is punitive, in vindication of the court’s authority, 
or whether it is remecUal by way of a coercive imprisonment, 
or a compensatory fine payable to the complainant. Bear- 
ing these distinctions in mind, the prayer of the petition is 
^gnificant and determinative. After setting out in detttil 
tile acts ef‘ alleged disobedience, tiie petition doses with the 
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following prayers: (1) “That the defendants show eanse 
why they should not be adjudged in contempt of court and 
be punished for the same,” and (2) “that petitioner may 
have such other and further relief as the nature of its case 
may require.” 

“ Its cose ” — not the Government’s case. “ That petitioner 
may have relief ” — ^not that the court’s authority [449] may 
be vindicated. The Bucks Stove Sk Range Company was 
not asserting the rights of the public, but seeking “such 
other and further relief as the nature of its case may re- 
quire.” If it had asked that the defendants be forced to 
pay a fine to the Government, or be punished by confinement 
in jail, there could have been no doubt that punishment 
pure and simple was sought. 

On the other hand, if it had prayed that the court impose 
a fine payable to the Bucks Stove & Range Company, the 
language would have left no doubt that remedial punish- 
ment was sought. It is not different in principle if, instead 
of praying specifically for a fine payable to itself, it asks 
generally for “ such relief as the nature of its case may re- 
quire.” In either event such a prayer was appropriate 
to a civil proceeding, and under it the court could have 
granted that form of relief to which the petitioner was 
entitled. But as the act of disobedience consisted not in 
refusing to do what had been ordered, but in doing what had 
been prohibited by the injunction, there could be no coercive 
imprisonment, and therefore the only relief, if any, which 
“ the nature of petitioner’s case ” admitted, was the imposi- 
tion of a fine payable to the Bucks Stove & Range Company. 

There was therefore a departure — a variance between the 
procedure adopted and the punishment imposed, when, in 
answer to a prayer for remedial relief, in the equity cause, 
the court impost a punitive sentence appropriate only to 
a proceeding at law for criminal contempt. The result was 
as fundamentally erroneous as if in an action of “^1. v. B. 
for assault and battery,” the judgment entered had b^en 
that the defendant be confined in prison for twelve months. 

If then diis sentence for criminal contempt was orrone- 
ously m>ttfed m a proceeding which was a part of the 



9'90 SSL ITHITBD EKPATBS, 460^ 


Opinion of the Court 

equity cause^ it would be necessary to set aside the order 
of imprisonment, examine the testimony mid thereupon 

[ 460 ] make such decree as was proper, according to the 
practice in equity causes on appeal. And, if upon the ex- 
amination of the record it should appear that the defendants 
were in fact and in law guilty of the contempt charged, 
there could be no more important duty than to render such 
a decree as would serve to vindicate the jurisdiction and 
authority of courts to enforce orders and to punish acts of 
disobedience. For while it is sparingly to be used, yet the 
power of courts to punish for contempts, is a necessary 
and integral part of the independence of the judiciary, 
and is absolutely essential to the performance of the duties 
imposed On them by law. Without it they are mere boards 
of arbitration whose judgments and decrees would be only 
advisory. 

If a party can make himself a judge of the validity of 
orders which have been issued, and by his own act of disobe- 
dience set them aside, then are the courts impotent, and what 
the Constitution now fittingly calls the “ judicial power of 
the United States ” would be a mere mockery. 

This power “ has been uniformly held to be necessary to 
the protection of the court from insults and oppressions 
while in the ordinary exercise of its duties, and to enable 
it to enforbe^its judgments and orders necessary to the due 
administration of law and the protection of the rights of 
suitors.” Bessette v. Conkey, 194 U. S. 324, 333. 

There has been general recognition of the fact that the 
courts are clothed with this power and must be authorized 
to exercise it without referring the issues of fact or law to 
another tribunal or to a jury in the same tribunal. For if 
there was no such authority in the first instance there would 
be no power to enforce its orders if they were disregarded in 
such independent investigation. Without authority to act 
promptly and independently the courts could not administer 
public justice or enforce the rights of private litigants. 

V. 194 U. S. 837. 

Congress, in recognition of the necessity of the case, has 

[ 461 ] also declared (Bev. Stat, § 726) that the courts of the 
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United States ** shall have power to punish by fine or im- 
prisonment contempts of their authority * * * ** in- 
cluding “ disobedience * * • by any party to any law- 
ful order • • * of the said courts.” But the very 
amplitude of the power is a warning to use it with discre- 
tion, and a command never to exert it where it is not neces- 
sary or proper. For that reason we can proceed no further 
in this case, because it is both unnecessary and improper to 
make any decree in this contempt proceeding. 

For on the hearing of the appeal and cross appeal in the 
original cause in which the injunction was issued, it ap- 
peared from the statement of counsel in open court that 
there had been a complete settlement of all matters involved 
in the case of Buck* Stove <& Range Company v. The Amer- 
ican Federaiion of Labor et al. This court therefore de- 
clined to further consider the case, which had become moot, 
and those two appeals were dismissed. 219 U. S. 581. 
When the main case was settled, every proceeding which 
was dependent on it, or a part of it, was also necessarily set- 
tled — of course without prejudice to the power and right of 
the court to punish for contempt by proper proceedings. 
^Yorden v. Searls, 121 U. S. 27. If this had l^n a sepa- 
rate and independent proceeding at law for criminal con- 
tempt, to vindicate the authority of the court, with the pub- 
lic on one side and the defendants on the other, it could not, 
in any way, have been affected by any settlement which the 
parties to the equity cause made in their private litigation. 

But, as we have shown, this was a proceeding in equity 
for civil contempt where the only remedial relief possible 
was a fine payable to the complainant. The company prayed 

for such relief as the nature of its case may require,” and 
when the main cause was terminated by a settlement of all 
differences between the parties, the complainant did not re- 
quire and was not entitled to any [463] compensation or 
relief of any other character. The present proceeding nec- 
essarily ended with the settlement of the main cause of 
which it is a part. Beseette v. Conkey^ 194 U. S. 328, 883 ; 
Worden v. Searie^ 121 U. S. 27 ; State v. Nathans, 49 S. Car. 
207. The criminal sentences imposed in the civil case, there- 
fore, should be set aside. 





Ss^Urbiifl. 

The jadgiMBt of tho Court of Appeals is r(B(versbd^ atid 
the case i«inanded with directions to reverse the judgment 
of the Supreme Court of the District of Columbia and re- 
mand the case to that court with direction that the con- 
tempt proceedings instituted by the Bucks Stove & Range 
Company be dianissed, but without prejudice to the power 
and right of the Supreme Court of the District of Columbia 
to punish by a proper proceeding, contempt, if any, com- 
mitted against it. 

Reversed. 


QOMPERS t;. UNITED STATES.* 

ERROR TO, APPEAL FROM AND ON PETITION FOR CERTIORARI TO 
THE COURT OF APPEALS OF THE DISTRICT OF COLUMBIA. 

Nos. 040, 674. Argued January 7, 8, 1914; restored to docket for 
reargument April 6, 1914; reargued April 20, 21, 1914. — Decided 
May 11, 1914. 


[233 U. S. e04.] 

While this court cannot review by appeal or writ of error a Judg> 
inent of the Court of Appeals of the District of Columbia punishing 
for contempt, It may grant a writ of certiorari to review the same. 

Where two parties petition for writs of certiorari to review the same 
Judgment, but the entire matter can be disposed of on one petition, 
the other wdl be denied.^ 

Where the statute of limitations was pleaded, and, after a decision 
that it was inapplicable, one general exception was presented on 
his behalf in that regard, the rights of the defendant are suffi- 
ciently preserved. 

[mi The provision in Rev. Stat., S 1044, that no person shall be 
prosecuted for an offense not capital unless the indictment is found 
or information instituted within three years after commission of 
the offense applies to acts of contempt not committed in the presence 
of the court. 

Provhiibns of the Constitution of the United States are not mathe- 
matical formulas having their essence in their form, but are organic 
living institutions transplanted from English soU. Their signifi- 
cance is not to be gathered simply from the words and a dictionary 
but by considering their origin and the line of their jgrdwtb. 

*Fer dvil contempt proceedings (221 U. S. 416), see onie; page 700. 
* Syllabus copyrighted, 1914, by The Banks Law Publishing Com- 
pany. 
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Cbtitettaptfl are none tbe lem offenses because trial by Juiy does ncff 
extend to them as a matter of constitutional right. 

The substantive portion of t 1044, Rev. Stat., is that no person shall 
be tried for any offense not capital except within the specified 
time, and the reference to form of procedure by indictment or 
information does not take contempts out of the statute because the 
procedure is by other methods than indictment or information. 

Quwre, whether an indictment will lie for a contempt of a court of 
the United States. 

In dealing with the punishment of crime, some rule as to limitations 
should be laid down, if not by Congress, by this court. 

As the power to punish for contempt has some limit, this court re- 
gards that limit to have been established as three years by the 
policy of the law, if not by statute, by analogy. Adams v. Wood, 
2 Oranch, 836. 

40 App. D. 0. 293, reversed. 

[58 L. Ed. 

[Appeal — Mode of Review — Appeal ob Kbbob. — ^A Judgment of fine or 
imprisonment in proceedings for an alleged criminal contempt of 
an injunction is not reviewable by appeal. 

For other cases, see Appeal and Error, II b. in Digest Sup. Ct. 
1908. 

Ebbob to Distbict of Columbia Coubt of Appeals-— Cbiminal Con- 
tempt. — ^A writ of error will not lie from the Federal Supreme 
Court to the District of Columbia Court of Api)eals to review a 
judgment rendered on an appeal from the Supreme Court of the 
District in proceedings to punish the alleged eriiuinul contempt of 
an injunction. 

For other cases, see Appeal and Error, 1075-1981, in Digest Sup. 
Ct. 1908. 

Limitation of Actions — ^When Statute Begins to Run — Cbiminal 
Contempt. — ^The running of the three years’ limitation prescribed 
by U. S. Rev. Stat. I 1044, U. S. Comp. Stat. 1901, p. 725, for crimi- 
nal prosecutions against proceedings to punish criminal contempts 
of a decree enjoining the continuance of a boycott, was not post- 
poned until such boycott was abandoned, but such statute began to 
run as respects each specific act charged as a substantive offense 
in disobedience of the injunction upon the date of the commission 
of such act 

For other cases, see Limitation of Actions, II, in Digest Sup. Ct. 
1906. 

paragraphs following, in brackets, comprise the dyliabus of the 

case as reported In volume 58, page 1115, Lawyers* Edition, of ^e 

Supreme Court Reports. Syllabus copsrrighted, 1918, 1914, by The 

Lawyers CkHH>erative Publishing Company. 
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LnciTATioN ov AcnoNs-~OBXHZHAi:. OoNTBifPT.— Orimlnal contemiMs 
are hone the less crimes within the meaning of U. S. Be?. Stat. 
f 1044, U. S. Comp. Stat 1901, p. 725, prescribing a three years’ 
limitation for criminal prosecutions, because the constitutional right 
of trial by Jury in criminal cases does not extend to such con- 
tempts. 

For other cases, see Limitation of Actions, 111 1, in Digest Sup. 
Gt. 1008. 

Limitation of Actions — Cbiminal Contempt. — ^Proceedings to punish 
acts not committed in the presence of the court as criminal con- 
tempts of an Injunction previously granted are none the less gov- 
erned by the three years* limitations of U. S. Rev. Stat. I 1044, 
U. S. Comp. Stat. 1901, p. 726, which provides that no person shall 
be prosecuted, tried, or punished for any offense not capital * * • 
unless the indictment is found or the information is instituted 
within three years next after such offense shall have been com- 
mitted,” because such contempt proceedings may not be instituted 
by an indictment or information. 

For other cases, see Limitation of Actions, III 1, in Digest Sup. 
Ct. 1908. 

Limitation of Actions — Cbiminal Contempt. — ^The Federal Supreme 
Court would prescribe by analogy a three years* limitation for pro- 
ceedings to punish past acts not committed in the presence of the 
court as criminal contempts of an injunction previously granted if 
the case were not covered by the provisions of IT. S. Rev. Stat. 
I 1044, U. S. Comp. Stat. 1901, p. 725, that ”no person shall be 
prosecuted, tried, or punished for any offense not capital * • * 
unless the indictment is found or the information is instituted 
within three years next after such offense shall have been com- 
mitted.”] 

For other ca^, see Limitation of Actions, III 1, In Digest Sup. 
Ct. 1908.] 

The facts, which involve the construction of § 1044, Bev. 
Stat., and its application to past acts of contempt, are stated 
in the opinion. 

Mr. Alton B, Parker and Mr, Jackeon H. Rahton^ with 
whom Mr, William E. Richardson was on the brief, for 
plaintiffs in error and appellants. 

Mr. J. J. Darlington and Mr. Daniel Davenport^ ^\th 
whom Mr. James M. Beck was on the brief, for the IJnited 
States. 
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Mr. Justice Holmes delivered the opinion of the court 

These are proceedings for alleged criminal contempts in 
the matter that was before this court in Gompen v. Bucha 
[ 606 ] Stove <& Range Co.y 221 U. S. 418. In that case the 
proceedings instituted by the Bucks Stove &> Range Com' 
pany to punish the petitioners were ordered to be dismissed, 
but without prejudice to the power of the Supreme Court 
of the District to punish contempt, if any, committed against 
it. The decision was rendered on May 15, 1911, and the next 
day the Supreme Court of the District appointed a com- 
mittee to inquire whether there was reasonable cause to be- 
lieve the plaintiffs in error guilty, in wilfully violating an 
injunction issued by that court on December 18, 1907, and, 
if yea, to present and prosecute charges to that effect. The 
inquiry was directed solely with a view to punishment for 
past acts, not to secure obedience for the future ; and toi avoid 
repetition it will be understood that all that we have to say 
concerns proceedings of this sort only, and further, only 
proceedings for such contempt not committed in the pres- 
ence of the court. 

The committee, on June 26, 1911, reported and charged 
that the parties severally were guilty of specified acts in 
violation of the injunction, being the same acts of which 
they had been found guilty by the Supreme Court in the 
former case. Rules to show cause were issued on the same 
day. The defendants pleaded the Statute of Limitations. 
Rev. Stat., § 1044, as to most of the charges, and not 
guilty. There was a trial, the Stattite of Limitations was 
held inapplicable and the defendants were found guilty and 
sentenced to imprisonment for terms of different lengths, 
subject to exceptions which by agreement were embodied in 
a single bill. The Court of Appeals reduced the sentences 
to imprisonment for thirty days in the case of Gompers and 
fines of $600 for each of the other two. 40 App. D. C. 298. 
The defendants brought a writ of error and an appeal to • 
this court and also petitioned for a writ of certiorari. Of 
course an appeal does not lie, nor does a writ of error, but 
the writ of certiorari is granted. [607] The judges of the 
Supi^tde Court also petitioned for a writ of certiorari, but 
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as the ease ttill be disposed of on the first nienticmed peti- 
tion, the other will be denied. 

The injunction, subsequently held too broad, not only for- 
bade tile defendants to combine to obstruct the business of 
the Bucks Stove & Range Company, or to declare or threaten 
any boycott against it (such a boycott already having been 
declared), but also to publish any statement calling atten- 
tion of any body to any such boycott, or any statement of 
like effect, tending to any injury of the Company’s business. 
This decree, although made on December 18, did not become 
operative until December 28, 1907. Before going to the 
Court of Appeals the injunction in substantially the same 
form was made permanent on March 23, 1908. It may be 
assumed for the purposes of our decision that the evidence 
not only warranted but required a finding that the defend- 
ants were guilty of some at least of the violations of this 
decree* that were charged against them, and so we come at 
once to consider the Statute of Limitations, which is their 
only real defence. A preliminary objection was urged, to 
be sure, that the question of the validity of that defence was 
not reserved, but there is nothing in it. The bar was 
pleaded, there was a motion to dismiss on that ground for 
want of a replication, there was a decision that the statute 
did not apply to contempts, and the counsel for the plain- 
tiffs in error stated at the trial that there was one general 
exception presehted on their behalf with regard to that. We 
can not doubt that it was perfectly understpod, or that the 
record tiiows, that the plaintiffs in error preserved all their 
rights. 

The statute provides that “ no person shall be prosecuted, 
tried, or punished for any offense, not capital, except 
• • *, unless the indictment is found, or the informa- 
tion is instituted within three years next after sudi offense 
shall have been committed.” Rev. Stat., § 1044. Act of 
April 13, 1876, c. 56, 19 Stat., 32. The plaintiffs in [668] 
error treat these proceedings as having begun on May 16, 
1911, when the Supreme Court directed an inquiry, They 
certainly did not begin before that date; so that, if the 
statute applies, contempts prior to May 16, 1908, would be 
barred. It is argued with force that the inquiry was directed 
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only to breaches of the preliminary injunetion, which ez> 
pired by its own terms upon the making of the final decree 
on March 23, 1908, and that therefore everything legiti' 
mately before the court happened more than three years 
before. But as the report mentioned the final decree and 
charged s' few acts later than March 23, though mostly 
rather unimportant, and as the order to show cause referred 
to a violation of the injunctions, in the plural, it perhaps 
would savor of a technicality that we should be loath to 
apply on either side, if we did not deal with all that is 
charged. 

The charges against Gompers are: 1, hurrying the pub- 
lication of the January number of the American Federa- 
tionist and distributing many copies after the injunction 
was known and before it went into effect, in which number 
the Bucks Stove & Bange Company was included in the 
“We don’t patronize” list; 2, circulating other copies in 
January, 1908 ; 3, on and after December 23, 1907, circulat- 
ing another document to the like effect with comments, some 
of which were lawful criticism, but others of which suggest- 
ed that the injunction left the members of labor organiza- 
tions free to continue their boycott; 4, publishing in Feb- 
ruary, 1908, a copy of the decree with the suggestion that 
those who violated the injunction outside of the District 
could not be punished unless they came within it; 5, in Janu- 
ary and February, 1908, publishing in conjunction with the 
other defendants a paper appealing for financial aid, com- 
menting on the injunction as invading the liberty of the 
press and free speech and reprinting the before-mentioned 
comments and suggestions; 6, in March, 1908, again suggest- 
ing that no law compelled the purchase [609] of a Bucks 
stove; 7, in April, 1908, after the final decree, reiterating 
the same suggestion in the American Federationist; 8, in 
April, 1908, repeating similar suggestions by transparent 
innuendo in a public address; 9, again repeating them in 
another address, on or about May 1 ; 10, and again in the 
July inue of the American Federationist; 11, puUishing' in 
the September Federationist an edit<»ial characterking the 
hqunction as an invasion of constitatienal freedom (whieh 
hardly seems to exceed lawful comment unless on the ground 
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thttt the case was not finished, although mistaken in its 
law) ; 12, in a report published after September 9, 1908, say- 
ing that if the Executive Council of the Federation of 
Labor obeyed the injunction they could not report the state 
of the case to the Denver convention, and that they did not 
see how they could refuse to give an account of their doings; 
13, on September 29, 1908, saying in a public address that 
the injunction forbade him to discuss the case, but that he 
must (seemingly not going beyond that declaration) ; 14, on 
October 26, 1908, recurring in a single phrase in an address 
to his old suggestion that no law compelled his hearera to 
buy a Bucks stove; 16, in November, 1908, in an address 
which he caused to be published in the Federationist in 
January, 1909, again referring to the injunction, mention- 
ing his past advice and suggestions and that he had been 
called on to show cause why he should not be adjudged 
guilty of contempt (in the former proceeding), and asking 
how he could have done otherwise; and finally, 16, in a 
report made in November, 1909, referring to the judge as 
so far having transcended his authority that even judges 
of the Court of Appeals have felt called upon to criticize 
his action, and saying that in such circumstances it is the 
duty of the citizens to refuse obedience and to take whatever 
consequences, may ensue. The charges against Mitchell and 
Morrison are mainly for having taken part in some of the 
above-mentioned publications, but need not I.610J be stated 
particularly, as all the acts of any substance in Mitchell’s 
case and all in that of Morrison were more than three years 
old when these proceedings began. 

The boycott against the company was not called off until 
July 19 to 29, 1910, and it is argued that even if the statute 
applies the conspiracy was continuing until that date. 
United States v. Kissel^ 218 U. S. 601, 607, and therefore 
that the statute did not begin to run until then. But this 
is not an indictment for conspiracy, it is a charge of specific 
acts in disobedience of an injunction. The acts are not 
charged as evidence but as substantive offenses; each 6f 
them, so far as it was a contempt, was punidiable as su<^ 
and was charged as sudi, and therefore eadi must be judged 
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by itself; and so we come to what, as we already have inti* 
mi^ed, is tile real question in the case. 

It is urged in the first place that contempts cannot be 
crimes, because, although punishable by imprisonment and 
therefore, if crimes, infamous, they are not within the pro* 
tection of the Constitution and the amendments giving a 
right to trial by jury, Ac., to persons charged with such 
crimes. But the provisions of the Constitution arc not 
mathematical formulas having their ess^ce in their form; 
they are organic, living institutions transplanted from Eng- 
litii soil. Their significance is vital, not formal; it is to be 
gathered not simply by taking the words and a dictionary, 
but by considering their origin and the line of their growth. 
Robertson v. Baldwin, 165 U. S. 275, 281, 282. It does not 
foUow that contempts of the class under consideration are 
not crimes, or rather, in the language of the statute, offenses, 
because trial by jury as it has been gradually worked out 
and fought out has been thought not to extend to them as 
a matter of constitutional right. These contempts are in* 
fractions of the law, visited with punishment as such. If 
such acts are not criminal, we are in error as to the most 
fundamental characteristic of crimes as that word has been 
understood in English speech. So truly are [611J they 
crimes that it seems to be proved that in the early law they 
were punished only by the usual criminal procedure, 3 
Transactions of the Boyal Historical Society, N. S., p. 147 
(1885), and that at least in England it seems that they still 
may be and preferably are tried in that way. See 7 Hals- 
bury. Laws of England, 280, svh v. Contempt of Court 
(604) ; Be Clements v. Erlanger, 46 L. J., N. S., pp. 375, 383. 
Matter of Macleod, 6 Jur. 461; Schreiber v. Lateward, 2 
Dick. 592; WeBesley's Case, 2 Russ. & M. 639, 667; In re 
PdUard, L. B. 2 P. C. 106, 120; Ex parte Kearney, 7 Wheat. 
38, Bessette y. W. B. Conkey Co,, 194 U. S. 324, 328, 331, 
838; v. Buela Stove db Range Co., 221 U. S; 

418,441. 

We eome, then, to the eonstruetion of tiie statute. It has 
bestt assumed that the concluding words "unless the indict^ 
meat is found or. tiie information is instituted witiiin three 
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yoftrs ” linoit the oftooee given the benefit of the act to those 
usually prosecuted in that way, and the counsel for the peti* 
tioners were at seme pains to argue that the charges of' the 
oemmittee amounted to an information; a matter that opens 
vistas of antiquarian speculation. But this question is not 
one to be answered by refinements and curious inquiries. In 
our opinion the proper interpretation of the statute b^ins 
with the substantive, not with the adjective part. The sub- 
stantive portion of the section is that no person shall be 
tried for any offence not capital except within a certain 
time. Those words are of universal scope. What follows is 
a natural way of expressang that the proceedings most be 
begun within 3 years; indictment and information being the 
usual modes by which they are begun and very likely no 
other having occurred to those who drew the law. But it 
seems to us plain that the dominant words of the act are 
‘‘no person shall be prosecuted, tried, or punished for any 
offence not capital ” unless. 

No reason has been suggested to us for not giving to the 
[812] statute its natural scope. The English courts seem to 
think it wise, even when there is much seeming reason for 
the exerdae of a summary power, to leave the punishment of 
this class of contonpts to the regular and formal criminal 
process. Matter of Macleod, 6 Jur. 461. Maintenance of 
their authority does not often make it really necessary for 
courts to exeit their own power to punish, as is shown by 
the Engludi practice in more violent days than these, and 
there is no more reason for prolonging the period of liability 
when they see fit to do so than in the ease where the same 
offence is proceeded against in the common way. Indeed, 
the punishment of these offences peculiarly needs to be 
speedy if it is to occur. The argument loses little of itci 
force if it should be determined hereafter, a matter on which 
we eapress no opinion, that in the present state of ' the law 
an indictment would not lie ioe a contempt of a oomt of tile 
United States. 

Even if the statute does not oarer the ease by tts- WE pr e ss 
W0rd% as we think it docs, still, is dealihgwSth tim puni ti i *- 
menfe^/OBime a ralashonld belaid down, if not ’by CJengMiss 
bytiusoonrt The power to punish for ocmtempt must have 
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some limiit in time, and in defining &at limit we dtould 
Imve regacd to whet has been the policy of the law from the 
foundation of the Gk>Temment. By analogy if not by enact- 
ment the limit is three years. The case can not be concluded 
otherwise so well as in the language of Chief Justice Mar- 
shall in a. case where the statute was held applicable to an 
action of debt for a penalty. Adama v. Woods^ 2 Crancb. 
836, 340, 341, 842: ‘*It is contended that the prosecutions 
limited by this law, are those only which are carried on in 
the form of an in^ctment or information, and not those 
where Ihe penalty is demanded by an action of debt. But 
if the words of ^e act be examined they will be found to 
apply, not to any particular mode of proceeding, but gen- 
erally to any prosecution, trial, or punishment for the of- 
fence. It is not de- [613] dared that no indictment shall be 
found * * * But it is declared that ‘No person shall 
be prosecuted, tried, or punished’ * * *. In expound- 
ing this law, it deserves some consideration that if it does 
not limit actions of debt for penalties, those actions might, 
in many cases, be brought at any distance of time. This 
would be utterly repugnant to the genius of our laws. In a 
country where not even treason can be prosecuted after a 
lapse of three years, it could scarcely be supposed that an 
individual would remain forever liable to a pecuniary for- 
feiture.” The result is that the judgments, based as they 
are mainly upon offences that could not be taken into «Kfi- 
sideration, must be reversed. 

Judgments reversed. 

Mr. Justice Van Devanter and Mr. Justice PrmxT 
dissent. 


POST V. BUCKS STOVE & BANGE CO. ET AL. 

(drcuit Gourt of i^ipeala, Blghtb drcult November 22, HUB.) 

[200 Fed. Rep. Biai 

Gobk«atiorb (i 207 )t-Dibbctob8— Authobitt— Bubihru Pouoa.— 
WbUe dlrecton of a private buslnees corporation nugr not act 
iilipiiiiBlTiil]. frnBliilnnUj. or In sndi a wanner as :to deotroj 
tb# eaUrtp^ ee contearp to law. or tte puiseMB for 

e^Cb mo corporation was organised, and may not diSBlpato Its 
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aMets or secure private advantage at corporate expense, they are 
nevertheless the governing body, representing both the majority 
and minority stockholders, and as such possess a wide discretion 
in determining its business policies and the methods of executing 
them, which a stockholder can not control or have revised by an 
appeal to the courts.** 

[Ed. Note. — ^For other cases, see Corporations, Cent. Dig. 11 1274- 
1291; Dec. Dig. § 297.] 

COBPOBATIONS (t 202) — DlBECTOES — ^ACTION — SETTLEMENT OW LlTI- 
CATION — Kiohts or Objecting Stocicholdebs. — ^A controversy 
having arisen between a corporation engaged in manufacturing 
stoves and its employes, who were members of a labor or- 
ganization, the union employes quit, and the labor organiza- 
tion inaugurated an extensive boycott against the corporation 
and its products, whereupon suit was instituted for an injunc- 
tion against the labor organization and its leaders, and, an 
order directing the issuance of a modified injunction having been 
sustained by the Circuit Court of Appeals, both parties appealed 
to the Supreme Court, pending which a settlement was arrived at, 
whereby the corporation released its right to sue for treble damages 
under Sherman Anti-Trust Act, July 2, 1890, c. 647, S 7, 26 Stat. 
210 (U. S. Comp. St. 1901, p. 3202), on the ground that the labor 
organization constituted an unlawful combination in restraint of 
trade and commerce, to which settlement complainant, a minority 
stockholder, objected. Held, that such settlement was within the 
Jurisdiction of the corporation’s board of directors in the ordinary 
management of the corporation’s affairs, and, having been entered 
into in good faith, was binding on such minority stockholder not- 
withstanding his protest, and he w'as therefore not entitled there- 
after to maintain a suit for such damages for the benefit of the 
/xirporatlon. ^ 

[Ed. Note. — ^Tor other cases, see Corporations, Cent. Dig. §4 770- 
780; Dec. Dig. I 202.] 

Monopolies (I 12) — ^Labob Union — Contbact — ^Validity. — ^A con- 
tract between a manufacturing corporation and a labor union, by 
which the corporation thereafter agreed to pay union wages and 
to comply with union hours of labor and conditions of employ- 
ment, but which contained no direct provision binding the corpora- 
tion not to employ non-union men, was not objectionable as tend- 
ing to create a monopoly in favor of members of the unions to the 
exclusion of others seeking employment. 

[Ed. Note. — ^For other cases, see Monopolies, Gent Dig. I 10 ; Dec. 
Dig. i 12.] 

Appeal from the Circuit Court of the United States for 
the Eastern District of Missouri; David P. Dyer, Judge. 


• Brilabiu copyrighted, 1918, by West PabUshing Oomipauy. 
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Suit by C. W. Post against the Book’s Stove A Range 
Company and others. Judgment for defendants, and plain> 
tiff appeals. Affirmed. 

See, also, Bttck^s Stove <& Range Co. v. Amerimn Feet- 
eration of Labor, 219 U. S. 581, 81 Sup. Ct. 472, 55 L. Ed. 
345; Gompera v. BwsKa Stove c6 Range Co., 221 U. S. 418, 
81 Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 874. 

[919] CharUa C. Collina, of St. Louis, Mo. {Arthur B. 
WUliama, on the brief), for appellant. 

Charlea M. Polk, of St. Louis, Mo. (A. dk J. F. Lee, of St. 
Louis, Mo., on the brief), for Buck’s Stove & Range Co. 

JoAskaon H. Rciaton, of Washington, D. C. {Frederick L. 
Siddona and Wm. E. Rickardaon, both of Washington, 
D. C., and John S. Lehmann, of St. Louis, Mo., on the 
brief) , for American Federation of Labor and others. 

Before Sanborn, Hook, and Smith, Circuit Judges. 

Hook, Circuit Judge. 

This is a suit by Charles W. Post, as a stockholder of 
the Buck’s Stove & Range Company, to enforce for its bene- 
fit a cause of action against the American Federation of 
Labor, it allied organizations, and their repre.sentatives, f5r 
treble damages under section 7 of the Sherman Anti-Trust 
Act (26 Stat. 209), resulting from a combination in restraint 
of trade and commerce. The bill of complaint was dismissed 
on demurrer, and Post appealed. 

The Stove Company is a Missouri corporation, engaged in 
the manufacture and sale in interstate commerce of stoves 
and ranges. Its general offices and factory are at St, Louis, 
Mo. Its capital stock is $1,500,000, of which Post owns 
about 7 per cent. Some years ago a controversy arose in one 
of its manufacturing departments over the hours of labor, 
and the union employes quit. Thereupon the labor organi- 
zatkms throughout the United States inaugurated an ex- 
tensive boycott against the company, its manufactured prod- 
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nets, and 'tluwe who persisted in dealing m them, thereby, 
according to the bill of complaint, unlawfully inflicting u^n 
it a financial loss to the extent of $250,000. The Stove Com' 
pany brought a suit in tiie Supreme Court of the District of 
Columbia and obtained an injunction in broad terms. On 
appeal to the Court of Appeals of the District, the company 
again prevailed, though the injunction was substantia^y 
modified. 33 App. D. C. 83, 32 L. B. A. (N. S.) 748. From 
the decree of that court the parties, both complainant and 
defendant, took appeals to the Supreme Court of the United 
States, but before the hearing they amicably adjusted their 
differences by executing writings containing expressions of 
mutual friendship and consideration, and provisions that 
the company would not sue because of past controversies, 
that it would establish union wages, hours of labor, and con- 
ditions of employment, and that the labor organizations on 
their part commended the product of the company to their 
members, sympathizers, and friends. tVhen the settlement 
came to the attention of the Supreme Court, it dismissed 
the appeals as involving questions purely moot. 219 U. S. 
681, 31 Sup. Ct. 472, 65 L. Ed. 345. A phase of the contro- 
vert appears in 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 
797, 34 L. B. A. (N. S.) 874. Post protested against the 
settlement. In communications to the officers and directors 
of his company, he demanded that, having won its fight 
against the uihawful boycott, its right to recover the damages 
sustained be enforced. Failing in this, he brought the pres- 
ent suit as a stockholder, claiming the settlement was with- 
out consideration, and was illegal and void. The company 
was made a party [920] defendant according to equity rule 
94 then in force. The foregoing recital sufficiently presents 
the merits of the case, which we will consider to the exclunon 
of less important matters. 

[1] The settlement with the labor organizations was made 
upon the authority of the board of directors of the Stove 
Company, and the only objection or complaint by any one 
interested in or connected with it was by the minority 
htdder. As the chartered agents of a corporation, the direc* 
ton represent, not only the artificial body, but also all who 
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own its aharas of atook. While they must be mindful of the 
oorporate welfare, and not act oppressircly, fraudulently, or 
destructiyely of the corporate existence, or emitrary to the 
laws of the State or Nation, or the purposes for v.hich the 
corporation was organized, nor dissipate its assets or secure 
private advantage at corporate expense, yet as its govern- 
ing body they possess a wide discretion in determining its 
business policies and tiie methods of executing them, which a 
stockholder cannot control or have revised by an appeal to 
the courts. Bawea v. Oakland^ 104 U. S. 460, 26 L. Ed. 827 ; 
Delaware <Ss Hudson Co. v. Railroad^ 218 U. S. 't35, 20 Sup. 
Ct 640, 68 L. Ed. 862. In United States v. Union Pacific 
R. Co., 98 U. S. 569, 611, 25 L. Ed. 143, the Supreme Court, 
speaking of a corporation, said : 

“ So long as it exists In the possession and unrestrained exercise of 
all Its corporate powers, its board of dlrect<3r«i, unless uniter Judi- 
cial prohibition or compulsion. Is vested with the sole authority to 
decide whether it will assert Its right of action for a supposed Injury, 
or will condone it.” 

In some respects there is an analogy between a corpora- 
tion and a representative government, which proceeds ac- 
cording to the views of the majority within constitutional 
lines. The minority must rely upon persuading the greater 
number of the right or expediency of their position, and, 
failing that, must yield, unless some recognized limitation 
has been broken. 

[2] It is averred in the bill of complaint that the Stove 
Company was injured to the extent of $250,000 by an illegal 
boycott of its interstate business, that the Sherman Act gave 
it the right to threefold damages, and that the defendants 
who did the wrong were solvent and good for the amount. 
Upon this it is argued that the directors, against the protest 
of the complaining stockholder, paid $750^000 for immunity 
from unlawful attacks, and thereby gave away assets aggre- 
gating half the amount of its capital stock without oonsid- 
eratkm. The claim for a penalty or a punitive increase of 
actual damage, like one for a forfeiture, is not a favorite 
ha t^ law. In no true smise was the claim of <hat Idnd in 
^ case at bar a property asset, and we do not doubt that 
the nfiftnaging officers of the corporation could in their die- 
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cretion waive or refuse to «iforce it without being brought 
to account in a court of equity. The claim for actual dam- 
age to the business of the company was an asset in a way, 
but the fact that it was unacknowledged and unliquidated 
still remained. The averments in the bill do not change its 
essential character. It was not like money in bank, nor even 
a credit with the debtor’s sense of obligation bom of a quid 
pro quo. Barring adjustment, its liquidation and collection 
[921 J to any extent meant continued expensive litigation. 
In the most favorable view, that was the prospect before 
the directors, and they were entitled to look at it practically 
as is commonly done in business transactions. Ihe courts 
favor settlements of controversies, both before and after 
litigation, and will rarely overhaul them with a critical eye. 

It is also inaccurate to say there was a mere purchase of 
immunity from unlawful attacks upon the business of the 
company, or that its claim for damages was given up with- 
out consideration. When the litigation with the labor or- 
ganization stopped, it stood upon the decree of injunction 
of the Court of Appeals of the District of Columbia. It 
is not our province to review that decree, but presumably it 
protected the company in all its legal rights. But, however 
this may be, there belonged to the labor organizations a 
large field of legitimate endeavor and activity, with respect 
to which every business man and corporation might lawfully 
contract with them, and regarding which negotiations and 
agreements are of everyday occurrence. Organized labor 
has become an important factor in modem industrial life, 
where its infiuence is widely recognized; and its rightful 
status in the law should not be denied because of excesses 
committed in its name. The directors of the Stove Company, 
charged with the management of its extensive interests, may 
have come to believe in the economic advantage of onion 
wages, hours of labor, and conditions of employment, and 
may have regarded the affirmative friendship of the labor 
organizations as valuable and desirable, and their disfavor, 
not unlawfully exercised, as undesirable. In such a atua- 
tion, and presumably it arose, there were snffiment dements of 
cottsidenition for the contract, and to overthrow it we should 
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wt hunt for others, not expressed in the writings or ac- 
knowledged by either party. We see in the daily chroni- 
cals of business affairs frequent instances of similar negotia- 
tions and agreements in which the managers of large 
enterprises participate, and what they do is accepted with- 
out question. The directors of the Stove Company did 
nothing more, save to yield an unliquidated claim for 
damages. It was their province to determine the wisdom 
or expediency of the course adopted. They did not act 
oppresdvely or fraudulently, and no stockholder gained or 
lost more or less than another. They acted in good faith, 
according to the lights given them, and for the welfare of 
all the interests in their charge. 

[31 It is further contended that the settlement in question 
provides for a ^‘closed shop,’’ that is to say, a place where 
union labor only is employed, and that a contract of that 
character is unlawful, because it restricts competition and 
tends to create a monopoly in favor of members of the 
unions, to the exclusion of all others seeking employment. 
Counsel for the Stove Company and for the labor organiza- 
tions deny that is the effect of the contract, and we agree 
with them. There is no direct provision requiring it, and 
it does not follow from the adoption of union wages, hours 
of labor, and conditions of employment,” nor from the ex- 
pressions of the friendly attitude of the management of the 
company and their purpose to treat organized labor " wisely 
and conservatively and upon a friendly basis.” The details 
as to wages, hours of labor, and conditions of employment 
were not defined, but were intrusted to the company for 
execution. We think [923] that according to general obser- 
vation it is not at all uncommon for the conditions contem- 
plated by the contract to exist in open shops, where both 
union and non-union labor are employed. This being so, 
we need not stop to consider whether a contract for a closed 
shop would be valid or invalid. 

The decree is affirmed. 
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VIBTU® ' 4 . CREAMERY PACKAGE MAlTOFACTt®- 
ING COMPANY AND OWATONNA COMPANY.® 

mourn TO i!HB GUtcurr coubt of apfbals fob ti^b biohth 

CIROI7IT. 

(No. 80. Argued December 9, 10, 1912 — Decided January 20, 1918.) 

(227 U. S. 8.) 

To aiifltain an action under i 7 of the Sherman Anti-Trust Act co- 
operation by at least two of the defendants to cause the damage 
complained of must be shown.^ * 

[9] The owner of a patent has exclusive rights of making, using and 
selling, which he may keep or transfer in whole or in part. 

Patents and patent rights can not be made a cover for violation of 
law; but they are not so used when only the rights conferred by 
law are exercised. 

Patent rights can be protected by a party to an illegal combination. 

While the combined effect of the separate acts alleged to have made 
the combination Illegal must be regarded as a whole, the strength 
of each act must be considered separately. 

Assertion of patent rights may be so conducted as to constitute mall- 
elons prosecution; but failure of plaintiff to maintain the action 
does not necessarily convict of malice. 

Mere coincidence In time In the bringing by separate parties of suits 
for Inffingments on patents against the same defendant does not 
necessarily indicate a combination on the part of those parties to 
tnjbre the def^dant within the meaning of S 7 of the Sherman 
Anti'Trust Act' 

An action under I 7 of the Sherman Act based on a combination be- 
tween the defendants can not be sustained by proof of malicious 
pfosacntlon on the part of only one of the defendants. 

Where an action under I 7 of the Sherman Act was tried in the Circuit 
Court and argued in the Circuit Court of Appeals on the basis of co- 
operation between the defendants, this court will not consider a 
oontentlon raised for the flrst time that one of the defendants wag 
itself a combination offensive to the statute. 

In this case It does not appear that the contracts between the defend- 
ants were made for the purpose of injuring the plaintiff, and bote 
courts below having so held this court also so holds: 

178 Fed. Rep. 115, affirmed. 


•For <s;»inion of tee Circuit Ck)urt of Appeals (170 Fed. 115), see 
volume 8» page 794. 

* Syllabus and statements of arguments copyrighted, 1918, by The 
Banks Law Publishing Company. 
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[hfCRitrOPCtLY-^^ IK RsaTKAlKT Ot TaADK~>PAT«NTED ABTI- 

CUB8 . — A contract by which a corporation, manufacturing dairy 
auppllea under yarloaa patents owned by it, and selling them 
throufl^KNit the United States, constituted another corporation Its 
exdlusiya sales agent, and fixed the list price of Its products, does 
not violate the prohibition of the act of July 2, 1890 (26 Stat 
at L. 209, chap. 647, U. S. Oomp. Stat. 1901, p. 3200), against com- 
binations in restraint of commerce. 

For other cases, see Monopoly, II. b, in Digest Sup. Ot. 1908. 
Monopoly — (Combination in Restbaint of Tbaob— Tbbbub Damaqbs. — 
A corporation manufacturing dairy products under patents owned 
by it is not chargeable with participation in a combination 
formed contrary to the act of July 2, 1890, by its exclusive sales 
agent and other manufacturers and dealers, so as to render the 
corporation and its agent liable under the treble damage clause 
of I 7 of that act to persons Joined as defendants in simultaneous 
patent infringement suits separately brought by such principal 
aiHl agent, either because the sales agency contract, which antedated 
the illegal combination, provided that the manufacturer should 
protect the agent from all suits for infringement, should defend 
the validity of the patents, and promptly attack infringers, or 
because of a supplementary contract for the settlement of claims 
growing out of reciprocal charges of infringement which has no 
other connection with the unlawful combination than that some 
of the claims were against corporations which were parties to 
that unlawful agreement, or because of any negotiations preceding 
the execution of the sales agency contract which have for their 
inducement and object the settlement of controversies and rights 
growing out of earlimr contracts, or because of the simultaneous 
bringing of the infringement suits. 

For other cases, see Monopoly, II. a, in Digest Sup. Ot. 1908. 
Appxal — Scope or Review — Question Not Raised BErx)w. — A conten- 
tion not made either in the Circuit Ck>urt or in the Circuit Court of 
Appeals, and which is contrary to the theory on which the case was 
tried, will not be considered by the Federal Supreme Court] 

For other cases, see Appeal and Error, VIII. J. 3, in Digest Sup. 
Ct 1908. 

The fectis, which involve the construction of g 7 of the 
Sherman Anti-Trust Act and what constitutes an illegal 
(A^ihhiliAtion fhe)reunder, are stated in the opinion. 

1 * 1. I II. ■ I ■ 1*1-. ■ ■ i*.., „ ,1 

part^NllAa fvEotwlng, In bradceti, compriw tiw vHabni 
tli».«ue 4n ydhune 0T| pace 888, Lawym Bdltion, Soiamne OmUt 
B^pmM : oi^KrTlgiited, 1012; 1918, by Tb. lawyer* Op- 

^^liUUng OoiiiVMtnir. 
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Mr. Harlan E. iMuik^ with wh<»n Mr. Jame» F. WUliata- 
«o» and Mr. Jamet A. Tawney were on the brief, for plain- 
tiff in error : 

It is not necessary to prove the conunission of any tort, 
wrongful act or crime on the part of defendants, aside 
from what is prohibited by the terms of the Sherman Anti- 
Trust Act, in order to make the defendants liable [ 10 ] in 
damages to the plaintiffs in this action. Loawe v. Lawlor, 
208 U. S. 274; Montague v. Lowry ^ 193 U. S. 38; Ohaettor 
nooga F. ds P. Worka v. Atlanta^ 203 U. S. 390; Jayne v. 
Loder, 149 Fed. Rep. 21; 'Wheeler-Stenzel Co. v. National 
Window Olaee Ass’n, 152 Fed. Rep. 864 ; 8. C.^ 10 L. R. A. 
(N. S.) 972; Penn. Sugar Co. v. Am. Sugar Co., 166 Fed. 
]^p. 254; People'a Tobacco Co. v. Am. Tobacco Co.^ 170 
Fed. Rep. 396 ; Monarch Tobacco Worka v. Am. Tobacco Co., 
165 Fed. Rep. 774 ; Swift v. United Statea, 196 U. S. 395. 

The act of combining — the concerted action — ^is unlaw- 
lul in itself, and is the basis of a cause of action for dam- 
ages. Loewe v. Lawlor; Swift v. United Statea; Penn. 
Sugar Co. v. Am. Sugar Co.; Jayne v. Loder, aupra; Athena 
V. Wiadonain, 195 U. S. 194; EUia v. Inman, 131 Fed. Rep. 
182. 

It is not necessary that the act which caused the dam- 
age should be anything in itself prohibited by the Anti- 
Trust Act. Xt is not necessary that it be a step in the for- 
mation of the contract,” “combination,” or “conspiracy,” 
or a step in the attempt to secure monopoly. It is sufficient 
if such an act originated in, or was directly associated with, 
the motives which were the cause of the contract, combina- 
tion, conspiracy, or attempt to secure monopoly. Chatta- 
nooga Worka V. Attanta, 203 U. S. 390. 

Plaintiffs in error were engaged in interstate trade and 
commerce. Loewe v. Lawlor; Montague v. Lowry; Penn. 
Sugar Co. v. Am. Sugar Co., aupra; Shawnee Compreaa Co, 
V. Anderaon, 209 U. S. 423. 

Every agreement or transaction whose direct effect is to 
destroy or prevent competition is in restraint of trade. 
Northern Secuiitiea Co. v. United Statea, 198 IT. S. 197; 
United Statea v. American Tobacco Co., 164 Fed. Reip. 700; 
Shawnee Compreaa Co. v. Anderaon, 209 U. S. 428; United 
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States V. Trans. Mo. Fr^ht Ass\ 166 U. S. 290; United 
States V. Joint Trafflo Ass\ 171 U. S. 505. 

[11] A scheme or contract whereby a corporation disposes 
of its business, and agrees to ever thereafter remain out of 
business, is illegal and void, under the Sherman Anti-Trust 
Act. Shavmee Compress Co. v. Anderson^ 209 U. S. 423. 

A combination has obtained a monopoly when it has 
reached a position where it can control prices and suppress 
competition. United States v. Am. Tobacco Co., 164 Fed. 
Rep. 700, 721. 

'Where the necessary and direct effect of the combina- 
tion is to restrain trade or effectuate a monopoly, the intent 
is immaterial. Addyston Pipe <& Steel Co. v. United States, 
.175 TJ. S. 211. 

But where acts in themselves are not directly in restraint 
of trade or do not directly tend toward a monopoly, or are 
only an attempt, the intent of the parties becomes material. 
Swift V. United States; Loewe v. Lavolor, supra; Penn. 
Sugar Co. v. Am. Refining Co., 166 Fed. Rep. 254; Bigelow 
V. Calumet & Hecla Co,, 167 Fed. Rep. 704, 709. 

In cases of conspiracy it is always permissible to allege 
and prove the history and various steps culminating in the 
final conspiracy, even though the previous steps were sepa- 
rate and distinct offenses, if they tend to throw light on the 
present conspiracy and to show the intent with which the 
final acts were committed. Wharton on Criminal Ev., § 32; 
Greenleaf on Ev., § 111; 8 Cyc., pp. 677, 678, 684; Swift v. 
United States, 196 U. S. 395; United States v. Oreene, 115 
Fed. Rep. 844; Lincoln v. Claflin, 7. Wall. 132; Mut. Life 
Ins. Co. V. Armstrong, 117 U. S. 598 ; Moline-MiUmm Co. v. 
Franklin, 37 Minnesota, 137. 

A person or corporation joining a conspiracy after it is 
formed, and thereafter aiding in its execution, becomes from 
that time as mudi a conspirator as if he originally designed 
and put it in operation. United States v. Standard [12] OU 
152 Fed. Rep. 294; £«n0o2nv. (72a/Im,7Wall.l82; United 
S^des V. Babcock, 24 Fed. Cas. 915, No. 14,487; United 
States V. Cassidy, 67 Fed. Rep. 698, 702; The Anarchist 
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Ca»e^ 128 Ifiinou^ 1 ; XJiMed Statet v. JohM&n^^ W^ !R«p. 
682, 684; P«0p2e T. Afo^jWr, 4 W^d. 230. 

'ni« Mwttact of Februaiy 24, 1898, being illegal and void, 
the deflendant Creamery Company obtained no title to the 
letters patent sued on in the infringement suit brought by it 
against the plaintiffs herein, it having acquired such pat- 
ents, if at all, by said illegal and void contract or the assign- 
ments executed pursuant to its terms and as a part of the 
same illegal scheme. MeMvUen v. 174 TJ. S. 639 ; 

ConnoUy v. Union, Sewer Pipe Co.,, 184 U. S. 540; Conii- 
nenicA WdR Paper Co. v. Voight, 212 U. S. 227 ; Dvnbar v. 
Am. Tel. dk Tel. Co., 87 N. E. Kep. 521 ; Thomson v. Thom- 
son, 7 Yes. 468 ; Levy v. Kansas City, 168 Fed. Rep. 524. 

Tliat the Creamery Company held assignments of the 
patents valid on their face will avail nothing; the court will 
look into the whole transaction. McMuUen v. HofTnan, 174 
W. S. 689. 

The Creamery Company could not establish its cause of 
action in the infringement suit without relying on the illegal 
agreement, for it had to set up and prove its title to the pat- 
ents sued-on, and could only do this by bringing in the as- 
signments which were a part of the illegal scheme. McMul- 
len V. Hoffman, 174 U. S. 639; ContvnentoH Watt Paper Co. 
r. VoigM, 212 U. S. 227. 

An interlocutory decree in a patent infringement suit, 
providing for ^ injunction and ordering an accounting 
and sending the case to a referee to ascertain the amount 
of damages, has no force as an adjudication in any other 
action. The decree must be a final decree to have such effect. 
The decree in the suit brought by the defendant Creamery 
Package Manufacturing Company against these [18] plain- 
tiffs was only interlocutory. Further, the questions of mo- 
nopoly, restraint of trade, and lack of title are new in ^is 
action, and were not litigated or at issue in the patent in- 
fringement suit, as shown by the pleadings in the patent 
infringement suit set forth in full in the complaint in tbi« 
aeticm. Harmon v. Struthers, 48 Fed. Rep. 260; Ets parU 
Hatma ErumeUng Co., 201 U. S. 156; MeOovrk^ y. 
Toledo db Ohio By. Co., 146 U. S. .536 ; Smith v. Vulcan Iron 
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Worka, 16S U. S. 518; SunUaton y. St<tintkrop, 2 Wall. 106 ; 
T%e Keystone Iron Co. v. Martmy 132 U. S. 91; Water Co, 
V. ffutchimon, 160 Fed. Rep. 41; Brush Ehectrie Co. y. 
Western Electric Co.^ 76 Fed. Rep. 761 ; Australian Knitting 
Co. V. Gorndy,, 138 Fed. Rep. Roth Tool Co. ▼. New 
Amsterdam Casualty Co., 161 Fed. Rep. 709. 

This conspiracy was a continuing offense; every overt 
act oonunitted in furtherance thereof was a renewal of the 
same as to all of the parties. The statute of limitatiems 
does not begin to run until the conuni^ion of the last overt 
act. Neither can the parties claim a vested right to violate 
the law. 19 Am. & Eng. Enc. (2d ed.), “Limitations of 
Actions, United States v. Green, 115 Fed. Rep. 343; Ochs v. 
People, 124 Illinois, 399; Spies v. People, 122 Illinois, 1; 8 
Cyc., p. 678. 

It is an elementary principle of evidence that where two 
or more persons are associated together for some illegal 
purpose the acts or declarations of one of them in reference 
to the common object are admissible against them all. 1 
Greenleaf, § 111; 2 Wigmore, § 1079; American Pur Co. 
V. United States, 2 Pet. 358; S. C., 8 Curtis, 138; Clwie v. 
United Stales, 169 U. S. 693; Wiborg v. United States, 168 
U. S. 656. 

A combination between two or more independent and com^ 
peting corporations engaged in manufacturing and selling 
under letters patent and having an interstate trade and com- 
merce, to eliminate the competition between [14] them and 
create a monopoly, is in violation of the Sherman Anti-Trust 
Act. Blount Mfg. Co, v. Yale, 166 Fed. Rep. 565; National 
Harrow Co. v. Bench, 88 Fed. Rep. 36; S. C., 76 Fed. Rep. 
667; S. C,, 84 Fed. Rep. 226;* Bobhs-UerrUtl Co. v. Strauss, 
189 Fed. ^p. 155; Strait v. National Harrow Co,, 18 N. Y. 
Sapp. 224; National Harrow Co. v. Bement, 47 N. Y. 
Supp. 462 ; Mines v. Scribner, 147 Fed. Rep. 927 ; Bement v. 
Nationed Harrow Co., 186 U. S. 70. 

The court will not render its aid to the carrying out of 
a adiOBe prohibited by the Sherman Anti-Trust Act Na- 
tional Harrow Coi v. Bench, 84 Fed. Rep. 226 ; OonMnentei 
WaH Paper Co. v. Voight, 212 U. S. 227 ; Levy v. Kantat 
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OUy^ 168 Fed. Bep. 624; Northern See. Co. v. United StatM/ 
MeMuUen v. Hoffman} Thomaon t. Thomeon, supra. 

Every combination resulting directly or necessarily in 
restraint of interstate trade is prohibited. It is immaterial 
what kind of a combination it is; none is exempt; a com- 
bination to prosecute law suits is as much prohibited as any 
other. See cases cited supra. 

To wrongfully charge infringement is an actionable 
wrong. This is true apart from any claim of violation of 
Sherman Anti-Trust Act. (Also to say that a person has 
no patent, or valid patent.) Culmer v. Canby, 101 Fed. 
Bep. 195; 25 Cya 268; Bowaky y. Cimiotti Unhairing Co.^ 
76 N, Y. Supp. 465; Wataon v. Traak, 6 Ohio, 581; Couaina 
V. MerriU, 16 U. C. C. P. 114; Meyroae v. Adama, 12 Mo. 
App. 329 ; 25 Cyc. 559 ; Flint v. UutcMnaon Burner Co., 110 
Missouri, 492 ; Germ Proof FUter Co. v. Paateur Filter Co., 
81 Hun. 49 ; Wren v. Weili, L. E. 4 Q. B. 781 ; Swan v. Tap- 
pan, 5 Cush. 104; MeElwee v. Blackwell, 94 Nor. Car. 261; 
Snow V. Judaon, 38 Barb. 210; Dioka v. Brooka, L. B. 15 Ch. 
Div. 22 ; Barley v. Walford, 9 Q. B. 197^ 

To take away plaintiff’s customers by intimidation and 
threats renders defendants liable to damages under the 
Sherman Anti-Trust Act. Loewe v. Lawlor, 208 U. S. 274; 
People's Tobacco Co. v. Am. Tobacco Co., 170 Fed. Bep. 896. 

[15] Plaintiffs have a cause of action at common law. The 
Creamery Package Company not having any title to the 
patents it sued upon, had no right or authority to prose- 
cute its suit. It is the same as where a person brings a suit 
in the name of another without any authority for so doing. 
The person so doing must be charged with knowledge of the 
kind of a title it had. 88 Cyc. ^17; Bond v. Chapin, 8 Mete. 
81; Moulton v. Lowe, 32 Maine, 466; Foster v. Dow, 29 
Maine, 442; Smith v. Hyndman, 10 Cush. (Mass.) 654; 
Streeper v. Ferris, 64 Texas, 12; Haekett v. McMClan, 112 
Nor. Car. 513; Metcalf v. Alley, 24 Nor. Car. 38. 

The contracts, conspiracy, and combination of the two 
defendant corporations are clearly illegal under both §§ 1 
and 2 of the Anti-Trust Act and also at common law. Con- 
Hnented WdU Paper Co. v. Voight <&e. Co., 212 U. S. 227 ; 
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Standard OU Co, r. United States, 221 U. S. 1 ; United States 
y. Am. Tobacco Co., 221 U. S. 10^; Minnesota v. Creamery 
Package Co., 110 Minnesota, 41S, 437 ; S. C., 115 Minnesota, 
207; Peek v. Hewnch, 167 U. S. 624; Thompson v. Thomp- 
son (1802), 7 Ves. 468; HUton v. Woods (1867), L. B. 4 Eq. 
482; Scott y. Brown (1892), 2 Q. B. 724; Clark v. Eager 
(1894), 22 Can. Sup. Ct. 510; Power v. Phelan (1884), 4 
Dorion (Quebec) 57; Little v. Hawkins (1872), 19 Grant 
Ch. (U. C.) 267 (Ontario) ; Colville v. Small, 22 Ont. L. 
Rep. 426; 19 Ann. Cas. 515, citing Continental WaU Paper 
Co. Case, supra; Johnson v. Van Wyck, 4 App. D. C. 294; 
Gregerson v. Inday, 4 Blatchf. 503; 10 Fed. Cas. No. 5795; 
Pinney v. First Nat. Bank, 68 Kansas, 223 ; 75 Pac. Rep. 
119; 1 Ann. Cas. 331; Wehmhoff v. Rutherford, 98 Ken- 
tucky, 91; 82 S. W. Rep. 288; Gilroy v. Badger, 27 Misc. 
Rep. 640 ; 58 N. Y, Supp. 392 ; Gescheidt y. Quirk, 66 How. 
Pr. 272; Roberts v. Yancey, 94 Kentucky, 243; 21 S. W. 
Rep. 1047 ; 42 Am. St. Rep. 357; Miles v. Mutual Reserve 
Fund Life Ass'n, 108 Wisconsin, 421; 84 N. W. Rep. 159; 
BrynW^^jolfson v. Dagner (N. Dak.), 109 N. W. Rep. 
320; Burke v. Scharf (N. Dak.), 124 N. W. Rep. 79; Keiper 
y. Mdler, 68 Fed. Rep. 627 (affirmed in 70 Fed. Rep. 128; 16 
C. C. A. 679). 

A plaintiff cannot maintain an action for damages for 
infringement of letters patent, but his action must bo dis- 
missed, when he acquired the title to his cause of action and 
claim through a contract against public policy because 
champertous. 6 Cyc. 881, 882, 889; Stewart v. Welch, 41 
Oh. St. 488. 

No title to property can be acquired where the act of such 
acquisition is criminal, or prohibited by statute, or where 
the transfer is made as a part of, or a step in, or pursuant 
to, an act prohibited by statute or against public policy. 
Pearce v. Rice, 142 U. S. 28 ; Central Transportation Co^ y. 
PvEmafds Car Co., 189 U. S. 24; Miller v. Ammon, 145 U. S. 
421; 20 Qyc. 937, 988, and cases cited; Holman ^ al y. 
Ringo, 86 Mississippi, 690. 

The asngnment or transfer of a negotiable semirity upim 
an cemaideration is void, and confers no .title to the 
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ingtraiBent on the asagnee; and hence the maker of the 
note given upon a valid consideration, may deleat a recovery 
upon it an assignee who won it at a g^me of cards. 
DrkJte^ v. Movku SUxte Bank, 11 N. Dak. 10; 14 Am. A 
Eng, Ency. of Law (2d ed.), 647, 468; Thonuu v. Pint Nat, 
Bank, 213 Illinois, ^1; Burke v. Buck, 31 Nevada, 74; 98 
Pac. Bep. 1078; 21 Ann. Cas. 625. 

Without the active assistance of a willing court, the trust 
and unlawful object must have failed; with such assistance, 
it was perfected. A court will not lend its aid to the accom- 
plishment of an unlawful object. Peck v. Hewrioh, 167 
U. S. 624; Graham v. LajOrosse dso. Co., 102 U. S. 148; Cen- 
tral Traneportation Co. v. Pullman^ a Car Co., 139 U. S. 24; 
Holman v. Bullock, 34 Fed. Bep. 248; Porker v. Brown, 
30 N. Y. Supp. 827; Gruber v. Baker, 20 Nevada, 472 ; 9 
Ia B. a. 308. 

[17] The object and purpose of a trust must be legal. 
28 Am. & Eng. Ency. of Law (2d ed.), 866, 867, and cases 
cited. 

An association formed for an unlawful purpose cannot 
sue. 80 Cyc. 29. 

A corporation cannot be formed for an unlawful pur- 
pose. 10 Cyc. 161, and notes. 

It is as important to the public that competition diould 
not be repressed by worthless patents, as that the patentee 
of a really valuable invention should be protected in his 
monopoly. Popt Mfg. Co. v. Gormully, 144 U. S. 238; 
Umneaota v. Creamery Package Mfg. Co., aupra. 

Mr. Emamu^ Cohen and Mr. Amaaa C. Paul, with whom 
Mr. John B. Atwater, Mr. Prank W. Shaw, Mr. George C. 
Pry, and Mr. W. A. Sperry were on the brie£9, for defend- 
ants in error: 

The 1897 contract between the two defendants was not 
in restraint of trade, nor an attempt to create a m<mopoly. 

In order to condemn an agreement as void undm the net 
of July 2, 1890, its dominant purpose must be in 
ftrence with interstate <nr international commereei Gin- 
einnaii, dbe. Packet Company ▼. Bay, 200 Ui 8. iTft) Mop- 
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Mn* ▼. United Statea^ 171 U. S. 678, 59i; United Statee y. 
Joint Tra^ Aaaociation, 171 U. S. 605, 568; Andenon t. 
United Statee, 171 U. S. 604, 615; Addyeton Pipe Co. y. 
United Statee, 175 U. S. 211, 229; Northern Seewritiet Co. 
y. United Statee, 193 U. S. 197, 331; Field y. Barker AephcHt 
Co., 194 U. S. 618, 623; Standard Oil Co. y. United Statee, 
221 U. S. 1, 66; Union Pa/Afic Coat Co. y. United Statee, 
178 Fed. Rep. 787. 

The agreement of June, 1898, between the two defendants 
was not in violation of the Sherman Act. 

Even if the Creamery Company were assumed to be a 
party to an unlawful combination in restraint of trade, 
this would not deprive it of its right to sue for infringe- 
[18] ment of its patents. Strait v. National Harrow Com- 
pany, 51 Fed. Rep. 819; Connolly v. Union Sewer Pipe Com- 
pany, 184 U. S. 640. See also Fritte v. Palmer, 182 U. S. 
282; Dickerman v. Northern Timet Co., 176 U. S. 181, 190; 
South Dakota v. North Carolina, 192 U. S. 286, 311 ; Harri- 
man v. Northern Secvritiee Co., 197 U. S. 244, 291; In re 
Metropolitan Railway Beceiverehip, 208 U. S. 90, 111; In- 
temationjal Harvester Co. v. Clements, 168 Michigan, 66. 

None of the contracts contained any provisions for bring- 
ing action against alleged infringers of patents for the pur- 
pose of driving them out of business. 

The evidence did not warrant the jury in finding any 
agreement or conspiracy between the defendants to bring 
the patent suits for the purpose of driving the plaintiffs dttt 
of business. 

The ownmr of a patent may notify infringers of his 
claims and warn them that unless they desist, suits will be 
brought to protect him in his legal rights. The only limita- 
tion <m the right to issue such warnings is the requirement 
' of good faith. KelJ/y v. YpeUanti Drees Stay Co., 44 Fed. 
Rep. 19 •, Computing Scedee Co. v. Nationcd Computing 
Scale Co., 79 Fed. Rep. 962; Farguhar Co. v. National Has^ 
row Co., 102 Fed. Rep. 714; Adriamce, Platt db Co. r. Na- 
Uoneil Barrow Co., 121 Fed. Rep. 827 ; Warren Foatheih&Ne 
Co. v. Landauer, 151 Fed. Rep. 130; Mitchell v. InternU^ 
Honai iSsc. Co., 169 Fed. Rep. 145; 80 Gyc. 1064^ 
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There is nothing in this case to indicate that any of ^ 
warnings issaed by the defendants were made in bad faith, 
and they were promptly followed by the institation of the 
infringement suits. 

The 1897 agreements had to be solely with the settlement 
of litigation then existing or apprehended, with the result 
that a large amount of litigation was settled, and the parties 
relieved from vexation and expense and enabled to proceed 
with their business. Bemmt v. National Harrow Co.^ 186 

U. S. 70, 98. 

[19] None of the 1897 agreements was in restraint of 
trade. 

The restraint of trade was not greater than the circum- 
stances of the transaction required. Cincinnati <&c. Packet 
Co. V. i?ay, 200 U. S. 176; Shawnee Compress Co. v. Ander- 
son, 209 U. S. 428; Whitwell v. Continental Tobacco Co.^ 
126 Fed. Kep. 454, 461. Stipulations of the kind involved 
are frequent and valid. LUtlefald v. Perry., 21 Wall. 205. 
They do not contravene public policy. W estinghouse Co. v. 
Chicago dhe. Co.^ 85 Fed. Bep. 786; Reece v. Fenwick^ 140 
Fed. Bep. 287, 288. 

Nor was the June, 1898, agreement in restraint of trade. 

The stipulations in the Owatonna Manufacturing Com- 
pany agreements as to prosecuting infringers were usual 
covenants, nor warranting the inference of a purpose to 
drive competitQn! out of business by groundless suits. See 
collections of forms in Jones’ Legal Forms, pp. 785, 789, 
741; Foster v. Goldschmidt, 21 Fed. Bep. 70; Macon Knit- 
tmg Co. V. Leicester Con. LHXls Co., 118 Fed. Bep. 844; WU- 
fiey V. New Stamdard Con. Co., 164 Fed. Bep. 421 ; Ctiteher 

V. LinJeer, 169 Fed. Bep. 658; Jackson v. Alien, 120 Massa- 
diuaetts, 64; The Fomorook Mfg. Co. v. Bamum Wire Co.,^ 
68 Michigan, 196; Croninger v. Paige, 48 Wisconsin, 229; 
WashJyuim <9 Moen Mfg. Co. v. Southern Fire Cq., 87 Fed. 
Bep. 428. 

The Owatonna agrements had to do wholly with mfom* 
Au;iure, and were thus beyond the purview of the Sher- 
man law. United States v. Knight Co., 166 U. S. 1; United 
States V. Northern Secvritiss 120 Fed. Bep, 121, 728; 
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Diamond Ghte Oo. v. United Statee Glue Co.^ 187 T7. S. 611, 
616; Cornell v. Coyne, 192 U. S. 418, 4S&', Loewe ▼. Lcneler, 
208 U. S. 274, 297. 

The Owatonna agreements had to do wholly with pat* 
ented articles and were thus beyond the purview of the 
Sherman law. Bement v. National Harrov) Co., 186 U. S. 
70, 91 ; Henry v. Dick Co., 224 U. S. 1, 28. 

The general agreement had for its purpose the pre* 
[20] vention of ruinous competition in chums and the 
avoidance and settlement of litigation and did not consti- 
tute an undue restraint of interstate commerce within the 
Sherman law, nor does it show a design to drive competi- 
tors out of business by groundless suits. WhitweU v. Con- 
tinental Tobacco Co., 125 Fed. Bep. 454; United Statee v. 
Standard Oil Co., 173 Fed. Rep. 177. 

A contract is not to be assumed to contemplate unlawful 
results unless a fair constniction requires it upon the estab- 
lished facts. Cincinnati Packet Co. v. Bay, 200 U. S. 179, 
184. 

The subsequent conduct of the Creamery Company in 
using names other than its own, and in acquiring other 
concerns, does not tend to show a design to drive competitors 
out of business. 

The Creamery Company has never monopolized or at- 
tempted to monopolize any part of interstate commerce 
within the meaning of the Sherman Act. See Noyes on 
Corporate Relations, § 389, p. 711; National Cotton Oil Co., 
V. Temae, 197 U. S. 115. 

Even if the Creamery Company had monopolized a sub- 
stantial part of interstote commerce, no casual connection 
is shown between its acts and the damages claimed by plain- 
tiffs. 21 Am. & Eng. Ency. (2d ed.), 480 ; 29 Cyc., 439. 

An executed illegal contract carries title to its subject- 
matter in the same way as if the contract were legal, unless 
the law violated declares to the contrary. 15 Am. A En g. 
Enoy. 91^; MeMuUen v. Hofman, 174 U. S. 639; Fritte v. 
PoZmsr, 182 IT. S. 282. 

The Sherman law does not forbid the passage of title, 
bu^ oh tile contrary, impliedly sanctions it. Conncdly r. 
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Union Sewer Pipe Oo.^ 184 U. S. 540; Barriman t. Northern 
Seewritiee Co.^ 197 U. S. 244. 

The executed illegal contract is given the same effect as 
respects the passage of title as would be given to a legal 
[211 contract of the same tenor and effect. Strait y. No- 
tiondl Barrow Go.^ 51 Fed. Rep. 819 ; Edieon Electric Light 
Co. V. Sawyer Mann Electric Co.^ 68 Fed. Rep. 592; Soda 
Fountain Co. v. Green, 69 Fed Rep. 833; Bonsack Machine 
Co. V. Smith, 70 Fed Rep. 888; Saddle Co. v. Troxel, 98 
Fed Rep. 620; National Folding Box Go. v. Robertson, 99 
Fed. Rep. 986; OUs Elevator Co. v. Geiger, 107 Fed. Rep. 
181 ; General Electric Co. v. Wise, 119 Fed. Rep. 922; Fuller 
V. Berger, 120 Fed. Rep. 274; Motion Picture Patents Co. 
V. Laevn/nde, 178 Fed. Rep. 104; Motion Picture Patents Co. 
V. VUman, 186 Fed. Rep. 174; but see contra. National Har- 
row Co. V. Quick, 67 Fed. Rep. 130, which was affirmed on 
a different ground. 

The plaintiffs suffered no damage by the successful prose- 
cution of the suit against them. 

The system of remedies applied in Federal courts does 
not permit a pending suit in equity to be used as a ground 
of recovery at law. 

The plaintiffs are in fact prosecuting a suit for malicious 
prosecution in defiance of the rule that such a suit is not 
maintainable unless the primary suit has terminated in their 
favor. 

Under the Sherman Act the injury counted on must be of 
a kind actionable at common law. The statute does not over- 
ride the rules as to damnum absque injuria. WhUwdl v. 
Contmentcd Tobacco Co., 125 Fed. Rep. 454, 461; Pennsyl- 
vmia B. B. Co. v. Marchant, 119 Pa. St 561; Smith v. 
Wdeox, 47 Vermont, 637, 546; Bortenstine v. Virginia- 
Carolina By. Co., 102 Virginia, 914; ConnoUy v. Western 
Union Telegraph Co., 100 Virginia, 51; Tyler v. West. Un. 
Tel. Co., 54 Fed. Rep. 684 ; Crescent Live Stock Co. v. 
Slaughter Bouse Co., 120 U. S. 141, 147 ; 26 Cyc. 55. 

According to the weight of authority and reason a suit for 
the malicious prosecution of a civil action is not maintain^ 
able unless there be an interference with person or property. 
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Tl(illard v. Hohne*, 142 N. Y. 492; Burt v. Smith, 181 
N. Y. 1. 

[S2] The difference of opinion is stated and the cases col- 
lected in 21 Am. Law Reg. 281-358 (article by Lawson) ; 
98 Am. St. Rep. 466-469 (article by Freeman) ; McCor- 
mick Harvester Machine Co. v. WiUan, 68 Nebraska, 891; 
4 Current Law, pp. 472-474 (article by Longsdorf ) ; 19< 
Am. & Eng. Ency. 652, 658 ; 26 Cyc., pp. 14-16; Wetmore 
Y. Mellinger, 64 Iowa, 741 ; Dorr Cattle Co. v. Des Moines 
National Bank, 127 Iowa, 158; Smith v. Michigan Buggy 
Co., 175 Illinois, 619 ; Potts v. Imlay, 4 N. J. L. 877 ; Lviby 
V. Bennett, 111 Wisconsin, 618; contra, see Kolka v. Jones, 
6 N. Dak. 461; 71 N. W. Rep. 558; Bumap v. Albert, 4 
Fed. Cas. 761 (No. 2170) ; Cooper v. Armour (C. C., N. Y.), 
42 Fed. Rep. 215; Bishop v. American Preservers Co. (C. C., 
111.), 51 Fed. Rep. 272; Wade v. National Bank of Com- 
merce (C. C., Wash.), 114 Fed Rep. 377 ; Tamhlyn v. Johns- 
ton (C. C. A,, 8th Circ.), 126 Fed. Rep. 267, 270; Wilkin- 
son V. GoodfeUow-Brooks Shoe Co. (C. C., Mo.), 141 Fed. 
Rep. 218. 

Even in jurisdictions where a suit may be maintained 
without interference with persons or property the want of 
probable cause must be very clearly proven. There is in 
this case no evidence at all of want of probable cause. 
Eickhoff V. Fidelity, Ac., Co., 74. Minnesota, 139; Bigelow, 
Torts, 78 ; Newall, Mai. Pros. 35 ; Cooley, Torts, 207 ; Fergu- 
son V. Amou), 142 N. Y. 580, 583. 

Even if the prosecution of the Owatonna Manufacturing 
Company’s suit constituted an actionable injury, such in- 
jury did not arise from anything forbidden or declared 
unlawful by the Sherman Act. 

The complainants have waived their right to the penalty 
under the Sherman Act by bringing suit in the State court 
for malicious prosecution. /Etna Insurance Co. v. Swift, 
12 Minnesota, 487, 445; Ency. PI. & Pr. 864; 15 Cyc. 260; 
Bobh V. Vos, 155 TJ. S. 18; Bierce v. Hutchins, 205 U. S< 840; 
Z^', Klipst 0 in A Co. v. GrasU, 141 Fed. Rep. 72; Water Co. 
y. Hutchinson, 160 Fed. Rep. 41. 

[28] A patent owner may notify infringers of his diuias 
and threaten thmn witii a suit unless they desist. If he 
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does in good faith, believing his claims to be valid, a|td 
brings ^ suit with reasonable diligmce he is acting within 
his rights and incurs no liability. There is no evidence of 
bad faith in the record. KtXley v. YfsUamH Mfg. Co., 44 
Fed. Bep. 119; Compv4mg Scale Co. v. Nationdl Scale Co., 
79 Fed. Bep. 962; Farquhar Co. v. National Harrow- Co., 
102 Fed. Bep. 714; Adriance, Platt <& Co. v. National Har- 
row Co., 121 Fed. Bep. 827; Warren Featherhone Co. v. 
Landauer, 151 Fed. Bep. 180; Dittgm v. Racine Pafgf 
Goode Co., 164 Fed. Bep. 84 ; Mitchell v. International, dkc., 
Co., 169 Fed. Bep. 146. 

The warnings considered as a separate cause of action 
were barred by the statute of limitations. Chattanooga 
Fowidry Co. v. Atlanta, 203 U. S. 890; Huntington v. At- 
trUl, 146 U. S. 667, 608; Brady v. Daly, 176 U. S. 148, 156, 
156. 

There is nothing in the evidence to show that either of 
the defendants had any improper or unlawful connection 
with the infringement suit brought by the other. 

A combination to bring suits is not within the Sherman 
Act. 

The public is not entitled to competition among patent 
owners or licensees, and therefore combinations relating to 
United States patents are not within the Sherman Act. 
Northern Securities Co. v. United States, 193 U. S. 197, 881; 
Board of Trade v. Christy Grain Co., 198 U. S. 236, 252. 

If the Sherman Act applies to combinations among patent 
owners, tlie pat^tee’s power of assignment is limited, and 
to that extent his exclusive rights are destroyed. 

Patent owners may lawfully secure for themselves, through 
a combination of their patents, a traffic, however extensive, 
in unpatented articles. Henry v. A. B. Dick Company, 224 

u. ai. 

[24] Mr. Justice McKjinma delivered the opinion of the 
court. 

Acthm for the recovery of damages in the sum of 
$406,881.60, being the total of certain specific itmns men* 
tioned in the cmnplaint, and for all other damages 
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tfimed by plaintiffs (so designated throughout this opinion) 
by virtue of the facts stated, including all sums that they 
are entitled to under the provisions of the Anti-Trust Act 
of 1890, July 2, 1890, 26 Stat. 209, c. 647, together with 
an attorney’s fee. The grounds of recovery are set forth 
in the complaint, which, inclusive of exhibits, occupies 
150 pages of the record, and seems to make impossible any 
attempt at brevity or condensation. The case, however, is 
not in wide compass and attention may be concentrated upon 
certain considerations. The contention of plaintiffs in its 
most general form is that the defendants entered into a con- 
spiracy or combination in restraint of interstate trade and 
in execution of it, plaintiff’s interstate business was destroyed 
by defendants wrongfully prosecuting two suits against 
them for the infringement of patents under which the 
articles of their trade were manufactured and by circulating 
slanders and libels to the effect that such articles were in- 
fringements of defendants’ patents. A cause of action is 
hence asserted under § 7 of Jthe Anti-Trust Act. The sec- 
tion is as follows: • 

Any person who shall be Injured In his business or property by 
any other person or corporation by reason of anything forbidden or 
declared to be unlawful by this act, may sue therefor in any circuit 
court of the United States in the district in which the defendant 
resides or is found, without respect to the amount in controversy, 
and shall recover three fold the damages by him sustained, and the 
costs of suit, including a reasonable attorney’s fee. 

To justify recovery, therefore, injury must result from 
something forbidden or made unlawful by the act, and [86] 
what is forbidden or made unlawful is expressed in §§ 1 
and 2. Section 1 is as follows: 

Bhrery contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several 
States, or with foreign nations, is hereby declared to be ille- 
gal. • • • 

The acts forbidden are made a misdemeanor. And by 
§ 2 it is also made a misdemeanor for any person to mo- 
nopolize, or attempt to monopolize, or combine or conspire 
with any other person or persons, to monopolize, any part 
of the trade or commerce among the several Stat^, or with 
foreign nations.” 
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The oocun, Do the facta of the case show v« 

Imach ai the law by defendants and injury resulting from 
it. to pdauitiffst The following facts are alleged: On tiie 
24th of February, 1898, or just prior thereto, certain cor- 
p<mtions, and one partnership were engaged in making or 
selling creamery supplies, including combined chums and 
butter workers, and transporting them in State and inter- 
state commerce. All of the corporations and the partner- 
ship were in direct competition in their lines of business 
and as the result of it aU of the articles manufactured and 
sold by them were sold at no more than a fair price and 
legitimate profit. The corporations controlled over 90 per 
cent of the business of manufacturing and selling creamery 
and dairy supplies in the States of Michigan and Indiana 
and in all the States west and in some of the States east 
thereof, manufacturing the articles in one or more of the 
States and shipping by the same common carriers from the 
States where manufactured to other States and distributing 
and selling such articles there. ^ 

On the 24th of February, 1898, the Creamery Package 
Manufacturing Company, one pi the corporations, and its 
stocMmlders, then engaged in the manufacture and sale of 
dairy and creameiy supplies but not of [26J combined 
chums and butter workers, it being as to the latter only 
the agent for their sale, entered into a contract with the 
other corporations and the partnership by which it was 
agreed to increase the capital stock of the Creamery Pack 
age Manufacturing Company to enable it to purchase the 
property and business of the other corporations parties to 
the contract, including in the property all patents and appli- 
cations for patents. 

The contract is very elaborate and verbose, but we need 
not give its particular covenants, as no point is made upon 
them, it being only alleged and contended that its purpose 
and effect were that the Creamery Package Manufacturing 
Company should acquire the property and business of the 
other corporations, and tlmt while the latter should cease 
to exist they should be represented as continuing as separate 
and ihdependent concerns and competitors in Uie market 
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wilth the Creamery Package Manufacturing Company and 
with one another, while in truth and fact there would be 
no competition between them. 

It is alleged that in execution of the purpose of the con- 
tract traveling men from the different houses under instruc- 
tions from the Creamery Package Manufacturing Company 
met and secretly arranged the bid each should interpose, 
determining by lot and other ways who should interpose the 
lowest bid and who the highest. 

The Owatonna Company was not a party to that contract, 
but it is contended that it participated in or is brought into 
the scheme and purpose of the contract by certain agreements 
entered into by it with the Creamery Package Manufactur- 
ing Company. They are all attached to the complaint as ex- 
hibits and may be described as transferring certain patents 
or the right to use certain patents to the Creamery Package 
Manufactur-[27]ing Company. A brief summary of them 
is given in the margin.^^ 


«The first of the agreements between the companies was made 
April 19, 1897 (that was before the contract of Feb. 24, 1898), and 
recited that the Owatonna Company was the owner of certain patents 
covering combined churns and butter workers and was manufacturing 
the same, and that as the Creamery Package Manufacturing Company 
was desirous of handling the same as sole agents, the agreement was 
made. It conveyed five patents issued between January, 1893, and 
August, 1896, and applications for another. There were provisions as 
to the size, material, and other details ; also as to royalties to be paid 
to the Disbrow Manufacturing Company. And the Owatonna Com- 
pany agreed to protect the Creamery Package Manufacturing Com- 
pany from all suits for infringement of the patents or claims for 
damages arising out of the sales of the churns and promptly and vig- 
orously to attack Infringers and to procure patents on all improve- 
ments made by it or by any person in its behalf. 

There was an addition to " e contract made June 4, 1897, in regard 
to the repair parts of the “ Winner ’* chums and the repair and per- 
fection of the same, and the rebate from the billing price. 

On January 12, 1898, a supplemental contract was made by the 
same parties as to the disposition of the royalties received under a 
license contract made September 30, 1897, with the Cornish, Curtis 
ft Oxeene ’ianufhcturlng Company, of Fort Atkinson, Wisconsin. 

On June 4, 1898, another agreement was made between the parties 
which refmed to the agreement of April, 1897, and to the pendency 
oriitigation based on the infringement or charges of infringement of 
the patents with which that contract was concerned. For the purpose 



1^6 ; M 

Oplnioa of tho Court 

[28] It 18 alleged that on July 8, 1904, the Ciwmery 
Package Manufacturing Company and the Owatonna Com- 
pany brought suit separately in the Circuit Court of the 
United States for the First Division of the State of Minne- 
sota, at Winona, against the plaintiffs, charging infringe- 

of adjusting all claims growing out of such infringement and settling 
the litigation between the Owatonna Company and F. .B. Fargo & 
Co., whose rights the Creamery Package Manufacturing Co. had ac- 
quired, It was agreed that one of the suits which was named, and Jn 
which proofs had been taken, should be brought to a speedy hearing 
and all other suits dismissed. 

The Creamery Package Manufacturing Company agreed not to 
manufacture the machine known as the “ Winner " or the ** Disbrow,*' 
both referred to In the contract of April, 1897, called the “ sales con- 
tract,*’ or any other of a described kind made by the Owatonna 
Company, but was at liberty to manufacture and sell churns and but- 
ter workers of any other construction. Satisfaction of all royalties, 
damages, and costs was agreed on. 

The sales contract was continued In force and there was added to 
It a provision entitling the Owatonna Company to furnish 55 per cent 
In value at list price of the churns and butter workers sold by the 
Creamery Package Manufacturing Company in each year after the 
date of the contract. If less than that per cent should be made and 
furnishbd by the Owatonna Company, certain sums were provided to 
be paid by the other company. And the latter company agreed not 
to discriminate against the machines manufactured by the Owatonna 
Company In favor of machines of Its own manufacture or of 
other manufacturers, and that it would give to the machines of the 
Owatonna Coiqpany the same effort and energy to effect their sale. 
The Owatonna Company agreed to protect the patents and prosecute 
Infringers and give assistance to the Creamery Package Manufactur- 
ing Company In the prosecution of Infringers. Permission was given 
to the Owatonna Company to use the “Disbrow” and “Winner” 
churns owned by the Creamery Package Manufacturing Company or 
to be acquired by it. There was also an agreement made on the 4tli 
of June, 1898, between the parties in settlement of claims on account 
of the use of patents with certain other parties besides F. B. Fargo 
A Co., whose business the Creamery Package Manufacturing Co. had 
acquired. There was a provision for paying royalties to the Dlsbrow 
Co., with other details not necessary to mention. 

On January 1, 1908, another agreement was entered Into between 
the parties which disposed of and adjusted rights and contentiens as 
to patents for a machine called a pasteuriser and cream ripener. 
By an ^(reement made January 1, 1908, the prices larovided fbr In 
the salsa contract were changed In certain partlcuiars. 
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patents for chums and butter workers. The bills 
in the st^ts are attached to the complaint in this actiem 
ai^d are m the usual form. Process was issued and the 
plaintiffs here answered. Upon proofs taken a decree was 
entered in favor of plaintiffs and against the Owatonna 
Company in the suit brou^t by it. It is not alleged in 
the complaint but it is in the answer of the Creamery 
[S9] Package Manufacturing Company and not denied that 
it obtained a decree adjudging plaintiffs here infringers of 
tlie patents which were the subject of the suit. 

It is alleged that the defendants here conspired with one 
another to commence and prosecute the suits and that they 
were commenced and prosecuted maliciously and without 
probable cause, whereby plaintiffs were caused certain items 
of damages. 

The other allegations of the complaint need not be re- 
peated in detail. They are to the effect that the contract 
of February 24, 1898, was made in violation of law to 
restrain State and interstate trade and commerce and that 
all that was done under it was in pursuance and execution 
of that purpose, including the suits brought against plain- 
tiffs by the Owatonna Company and the Creamery Package 
Manufacturing Company for the infringement of patents. 
That prior to the bringing of those suits plaintiffs had a 
good and established trade and market for their chums and 
were manufacturing and shipping them in the States of 
Wisconsin, Iowa, and South Dakota, and knowing this and 
fearing that such trade would be continued in those States and 
be extended to other States, defendants commenced the suits 
for infringement, and prior thereto and since have written 
letters and talked to purchasers and prospective purchasers 
of plaintiffs’ chums, threatening lawsuits and actions for 
damages for infringement of the patents described in the 
bills and also threatened suits for injunction, and by this 
means destroyed plaintiffs’ State and interstate trade. 

That plaintiff D. E. Virtue and one Martin Deeg were 
the fii^ joint inventors of a chum and butter worker and 
that a patmit was issued therefor, No. 684,074, under wbidt 
they ihanufactured those articles and sold them in State and 



tn TnmxD axms; M. 

Opinton of flte Goart 

interstate commons except as they had been prevented Jby 
the suite brought against them as hereinbefore st^d. '‘^d > 
elaborate allegations the patents upon [80] w^ich th;^ 
suite were brought are attacked for want of iny^tion^and 
novelty; 

That the Creamery Package Manufacturing Company has 
purchased the property and business of other competitive 
concerns and that it has had during the last several years 
contracts with many and numerous dealers in the articles 
sold by which it required them to purchase such goods ex- 
clusively of it at certain fixed and maintained prices and 
to sell only in certain designated territory, the object of 
which is to secure a monopoly to the Creamery Package 
Manufacturing Company and to restrain interstate com- 
merce. That all of the acts detailed were done in pursuance 
of a common scheme and conspiracy on the part of all of 
the defendants during the years 1897 and 1898 and ever 
since maintained and carried out, limiting the production 
of creamery supplies, fixing and determining their prices, 
restraining trade in them and monopolizing over 90 per 
cent of their production and sale, of which prior to one year 
before the bringing of this action plaintiff had no knowl- 
edge or notice except the two suits in equity and the contract 
by which Virtue and Deeg transferred to the Creamery 
Package Manufacturing Company the exclusive right to 
manufacture ^e churn and butter worker under patent No. 
634,074 for the period of three years. That they did not 
know that that contract was procured as part of the schemes 
of defendants. That they were at no time parties to acts of 
defendants and did not know of the wrongful contracts and 
combinations until after the time limited to take the testi- 
mony in the two equity suits. 

The defendants answered the complaint, admitting some 
of its allegations and denying others. They alleged per- 
formance of the contract between the Creamery Padca^ 
Manufacturing Company and the plaintiff Virtue and said 
Degg and opposed to the charges of the complaint certain 
affirmative matters, including two actions brou^t in the 
State court. 
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49t| ili jurywas empaneled to try the issues whkh, undw 
,th^ anstF^ctjons of the court, found a verdict for defend- 
* aAts upon- which a judgment was duly entered. It was 
affi^ned b^-the Circuit Court of Appeals, 179 Fed. Rep. 115. 

The CiKuit Court and the Circuit Court of Appeals 
both decided that the damages which plaintiffs alleged they 
sustained were not a consequence of a violation by de- 
fendants of the provisions of the Sherman Anti-Trust Act. 
!l^th courts assumed for the purpose of their decision that 
the contract of February 24, 1898, between the Creamery 
Package Manufacturing Company and the other manu- 
facturers and sellers of chums and butter workers was a 
combination in restraint of trade, but both courts held that 
the Owatonna Company was not a party to it nor became 
associated subsequently in its scheme. 

Of the infringement suits the Court of Appeals said they 
exhibited ‘‘a case where two suits are brought, one by a 
party to a lawful agreement, the other by a party to an 
unlawful agreement, for the infringement of patents owned 
by them, respectively, and where both parties were doing no 
fore than exercising their legal rights.” And the court 
declared in effect that it could see no sinister significance in 
the suits being simultaneous; and said, further, that after 
a thorough examination of the record it agreed with the 
Circuit Court that there was no evidence offered at the 
trial which would warrant the jury in finding that any 
agreement of that kind existed.” 

The plaintiffs attack this conclusion in twenty-one propo- 
sitions, some of which are of very broad generality, and all, 
counsel contend, are supported by the decisions of this and 
other courts. It is quite impossible to consider them in 
detail without a review and repetition of the cases. The 
view we take of the case makes this unnecessary. The case 
is, as we have said, in narrow compass. The complaint 
diarges a violation of the Sherman Act, and, as a means of 
aoeoraplishing its purpose, the destruction of [88] plaintiffs* 
interstate trade by a malicious litigation of their rights. 
A necessary elmient of the charge is the cofiperation of at 
least the omporate defendants in the purpose, and this de- 
<mr inqiury. In answering it we diall aarame, 
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•a tile lower cooite assumed, tfaiat by the contract of BtiifU' 
ary, 1898, tiiC Creamery Package Manufacturing;,, Compete 
and the corporaticms competing with it entered into a coin- 
bination offensive to the law. Did the Owatonna Company 
participate in it or subsequ^itly join it or codperate to exe- 
cute its purposes! The question must be answered in the 
negative, as we shall proceed to show. 

The Owatonna Company was a manufacturer of chums 
and butter - workers under various patents owned by it, 
which articles it sold throughout the United States, and by 
the contract of April 19, 1897, it constituted the Creamery 
Package Manufacturing Company its sales agent of them, 
the latter company not making chums and butter workers. 
Xhe contract was a perfectly legal one and preceded by 
some time the agreement of the 24th of February, 1898, 
entered into between the latter company and other corpora- 
tions. There were contracts between the Creamery Package 
Manufacturing Company and the Owatonna Company sub- 
sequent to the latter date, but all of them were supplemental 
to the first one and had no illegal taint, nor did they affect 
it with illegal taint. It is true they granted rights to the 
Creamery Package Manufacturing Company, and exclusive 
rights, but this was no violation of law. The owner of a 
patent has exclusive rights, rights of making, using and 
selling. He. may keep them or transfer them to another — 
keep some of them and transfer others. This is elementary ; 
and, keeping it in mind, there is no trouble in estimating 
the character of such rights or their transfer. Of course, 
patents and patent rights cannot be made a cover for a 
violation of law, as we said in Standard Sanitary Mamt- 
facturing Company v. United States, 226 U. S. 20. But 
[83] patents are not so used when the rights conferred up<m 
them by law are only exercised. The agreement of the nine- 
teenth of April, 1897, constituted, as we said, the Creamery 
Package Manufacturing Company a sales agent of tiie 
chums and butter workers made by the Owatmina Ccna^ 
pany and fixed their list price. The patents under whidi 
the articles were manufactured were stated, and it was pKr- 
vided that the Owatonna Company should protect tits' 
Cieamecy Package Manufacturing Cmpany . from aU-.8aittf 
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io^ infriiigieinent, defend the validity of the patents and 
promptly attack infringers. This provision is especially 
urged by plaintiffs as showing a comnum and illegal pur- 
pose betwemi the companies. It has not that quality. It is 
but an assurance of title to the rights conveyed. 

But it .is said that the contract between the companies 
dated Jime 4, 1898, exhibits knowledge by the Owatonna 
■ Company of the Creamery Package Manufacturing Com- 
pany’s purpose, and “fitted into the scheme of the two 
defendant corporations to get a monopoly in the United 
States”; and this, it is said further, “ can only be when all 
of the doings * * * are looked at as a whole from be- 
ginning to end.” We can not concur. We have seen that 
the contract of June 4, 1898 (inserted above in the mar; 
gin), was but a settlement of claims growing out of re- 
ciprocal charges of infringement and it has no other con- 
nection with the agreement of February, 1898, than that 
some of the claims were against corporations which were 
parties to that agreement. It would be far-fetched to say 
that the Owatonna Company could not assert rights or 
protect rights because they were asserted or sought to be 
protected against corporations which had become members 
of an illegal combination without participating in the guilt 
of such combination and becoming a joint conspirator in 
its purposes. But it may be said that we are considering 
the transactions isolatedly and ignoring [84] their com- 
bined effect. That indeed would be a fault, but in order to 
compute their combined effect we must estimate what 
strength they have separately, and so far, on the face of the 
contracts, there is nothing to inculpate the Owatonna Com- 
pany. 

But a united purpose is sought to be established between 
it and the Creamery Package Manufacturing Company 
by the testimony of witoesses to the effect that the con- 
tract of April 19, 1897, between the Disbrow Manufactur- 
ing Company and the Owatonna Company was urged by 
the presideat of the Creamery Package Manufacturing 
Gompaoyt who represented that the acceptance of royai- 
tise by the: DiArow Company was bettor than a oonttnu- 
snoe of competition. It is not practicable to give all the 
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teBtimaaf of what praceded imd indaced that contract. 
The paact laost relevant to our inquiry is that whidi related 
to the competition which existed b^ecm the companies. 
A witness, who was president of the Owatonna Company 
at the time, testified that it was suggested to him and other 
officers of the company by Mr. Gates, president of the 
Creamoy Package Manufacturing Company, that a set- 
tlement ou^t to be brought about by letter or otherwise 
with the Disbrow Manufacturing Company “so as to 
get the two chums which were then being manufactured 
together,” and stated that he (Gates) had had some con- 
ferences with the Disbrow Company, and he thought that 
if the officers of the Owatonna Company would go to 
JIdankato “there might be an arrangement made whereby 
that business could be brought in connection with ours, 
and in that way eliminate the competition that at that time 
existed between the Owatonna Manufacturing Company and 
the Disbrow Manufacturing Company.” This object was 
expressed by the witnesses in different waya 
The president of the Disbrow Manufacturing Company 
testified that Gates urged that the Disbrow Company should 
“stop manufacturing and make a contract with [86] the 
Owatonna Manufacturing Company, and let them have all 
our patents on combined chums and butter workers and 
other things, and combine the whole business under one head, 
and let them^do all of the manufacturing.”' The witness 
testified that he at first rejected the proposition and resented 
the manner in which the proposal was made. Gates going so 
far as to declare, with a profane accompaniment, “You 
will do it or we will put you out of business.” But subse- 
quently negotiations were resumed and the president of the 
Creamery Package Manufacturing Company explained that 
he wanted matters settled, litigatimi stopped, “and a new 
arrangement made so that the whole thing idiould be run 
under one head and one control,” and in that way “ control 
the whole chum business.” The witness formulated the 
terms, whicffi resulted, after some days of negotiation, in the 
c<mtiect of April 19, 1897. But during tiie negotiations tiie 
witness did not see the Owatonna Ccanpany’s representatims 
until th^ reached the point of signing tite oontraot. 
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IPhMA dedaiwtioiis seem to be very •ibitnry sud onjtMki^ 
fiable when standing alone and to hare had no other potv 
pose than the ruthless crushing of a competitor in tiie same 
line of business. They take on another character, or rather 
the object of the negotiations and the contracts which re* 
suited from them, take on another character, when all Uie 
testimony is considered. It will be observed from the date 
of those negotiations and of the contracts that they preceded 
by nearly a year the contract between the Creamery Package 
Manufacturing Company and its competitors and could 
have had no relation to it. And, besides, they had a natund 
and adequate inducement. They were an adjustment of 
disputes and litigation growing out of a contract between 
the Disbrow Company and the Owatonna Company con* 
cerning the very same patents. In one suit the Owatonna 
Company was plaintiff against the Disbrow Company; in 
another suit the latter [36] company was plaintiff against 
the Owatonna Company, and both suits were based on dis* 
putes as to rights or obligations arising from the contract of 
October 2, 1893. The testimony also shows some contro- 
versy between the Creamery Package Manufacturing Com- 
pany and the Disbrow Company in regard to other patents, 
but the effect of it is not easy to estimate. There was also a 
contract entered into between the Disbrow Company and the 
Creamery Package Manufacturing Company on ^e nine- 
teenth of April, 1897, settling matters growing out of a 
contract between those companies made on the twelfth of 
October, 1896, by which the Disbrow Company made the 
Creamery Package Manufacturing Company its exclusive 
sales agent for chums and butter workers and mortgaged to 
the latter company its plant. The other provmions of the 
contract concern the adjustment of the relations between all 
of the cfMnpanies imder the eontmnporaneous contracts, aind 
need not be stated in detaiL It is clear, then, as we have 
already said, that what transpired on the luneteenth of 
April, 1^— negotiations and contracts — ^had no MlMi<m to 
the contract of February, 1898, and had for their induce- 
mmt and ebjeet the settlement of oontroverries uid' riightt 
growing ' out of ^ oariract of October 8, 1808;^ b e t ween) thfe 
90886*— me— 17 68 
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Didittow Oompany and the Owatonna Coiiy>ady^^uid tiiat 
ol October 12, 1896, between the Disbrow Company and tiie 
Creamery Package Manufacturing Company and the propo- 
sition of the latter company to become the sales agent of 
the chums made by the Owatonna Company. All of this is 
v<^ry complicated in the statement, but is simple enough in 
the results, and can be definitely estimated as to actual and 
1^1 effect. We may therefore sum up by saying that the 
Disbrow Company, by its. contract with the Owatonna Coip- 
pany, did nothing more than confirm or enlarge the rights 
which the Owatonna Company had obtained, by the con- 
tract of 1893, and conveyed to it the exclusive right [37] in 
the patents for certain named royalties. This was no viola- 
ti<m of law. The Owatonna Company did nothing more in 
its contract with the Creamery Package Manufacturing 
Company than to make that company its exclusive sales 
agent, and this was no violation of law. Both contracts had 
natural and adequate legal inducements and conveyed rights 
that could under the law be conveyed, and, as a necessary 
incident to the conveyance, one only of the parties could 
thereafter exercise them. It may be that ihe Disbrow Com- 
pany was to an extent in competition wHh the Owatonna 
Company, but it was a competition in part, at least, which, 
it was contended, was illegally conducted against rights 
which had been transferred in 1893. But, be that as it may, 
we repeat, ^tent rights may be conveyed partially or en- 
tirely, and the monopoly of use, of manufacture or of sale 
is not one condemned by law. 

It is, however, urged that the infringement suits brou^^t 
by the Creamery Package Manufacturing Company and 
t^ Owatonna Company against plaintiffs were provided 
for by the contracts between the Owatonna Company aUd 
the Dybrow Company, and their coincidence in time is 
urged as proof of concerted action on the part defend- 
ants and of a conspiracy to destroy plaintiffs’ buraess. 
^The contention is that the bringing of diose suits Was not 
a single and isolated at^ but was a part of tha mm coth* 
j^ehensive plan and scheme to secure a monopoly m tiie 
Unit^ States of the business of mating and adding erei^ 
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617 supplies, or, more accurately, counsel say, to continue 
and maintain the monopoly already acquired. And it is 
contended that the attempt was successful in that it de> 
stroyed plaintiffs’ business. That these contentions are un- 
tenable we have demonstrated. The contracts we have 
^own were legal conveyances of rights, and the provision 
for iAe prosecution of infringement suits was but an assur- 
ance of those rights. Patents would be of little [ 88 ] value 
if infringers of them could not be notified of the conse- 
quences of infringement or proceeded against in the courts. 
Such action considered by itself cannot be said to be illegal. 
Patent rights, it is true, may be asserted in malicious prose- 
cutions as other rights, or asserted rights, may be. But 
this is not an action for malicious prosecution. It is an 
action under the Sherman Anti-Trust Act for the viola- 
tion of the provisions of that act, seeking treble damages. 
This, indeed, plaintiffs take special pains to allege, that 
there may be no confusion about the right or grounds or 
extent of recovery. The testimony shows that no wrong 
whatever was committed by the Owatonna Company, and 
the fact that it failed in its suit against plaintiffs does not 
convict it of any. 

This is enough to dispose of the case, for the foundation 
of the complaint is that the defendants entered into a con- 
tract or combination in restraint of trade which caused 
damage to plaintiffs; and the guilt of the individual de- 
fendants and of the two corporations and of all of their 
officers, servants, and stockholders is very carefully alleged. 
It was in this aspect that the case was tried. 

But plaintiffs urge that the Creamery Package Manu- 
facturing Company was of itself a combination offensive 
to the statute, and that they were entitled to go to the jury 
as to that company. But the contention was not made in 
(he Circuit Court nor was it made in the Circuit Court of 
Appeals. The case was tried and ruled upon, as we have 
seen, on the ground of the cofiperation of the defendants 
in a s^fone of monopoly and restraint of trade. There was 
no liability asserted in the Circuit Court or in the Circtiit 
• Court of Appeals against one of the defendants separately 



from the odten. Ccmcert and codperation was aBaeripd 
againat all and a ruling was not invoked as to tiie separate 
liability of either. One Frank LaBare was a party de- 
fendant, and as to him plaintiffs made a motion that ‘‘the 
case be dismissed and dropped.” The court denied the 
[89] motion for some reason, and then plaintiffs’ counsd 
said, “We desire to proceed with the case as against the 
defendants, the Owatonna Manufacturing Company and 
the Creamery Package Manufacturing Company.” Tlje 
plaintiff} then offered to prove that they had not infringed 
the patents sued on by the defendanta It is manifest, 
therefore, that the separate liability of the Creamery Pack- 
age Manufacturing Company is an afterthought and urged 
in this court for the first time. 

There are twenty-seven errors assigned upon offers of 
testimony excluded or upon other rulings of the Circuit 
Court. These we have examined and find that in the view 
taken by the courts below of the case and that which we 
take, there was no error of substance committed. 

Judgment affirmed. 


STRAUS ET AL. v. AMERICAN PUBLISHERS’ ASS’N 

ET AL.« 

V 

(Circuit Court of Appeals, Second Circuit. I>ec«nber 0, 1012.) 
[201 Fed. Rep., SOa] 

PuEAome (I 905) — ^Paorain' — ^JuDOUENT.-^By the protert of the Judg- 
ment in a cause in the State court, made by the answer pleading 
It as res Judicata, the record of such cause becomes part of the 
pleading, so that the court may, and Is bound to, Imgiect It as such ; 
It not being required to be annexed as an exhibit to the answer; and 
testimony or oflldarlts not being necessary.* 

(Ed. Note.— For othor cases, see Pleading, Cent. Dig; II 010-^17 > 
Dec. DIfe. I 905.) 

•For opinion of the Supreme Court In a slmilas case 4291^ U; 8., 
MU PMfr page 8^ 

* Syllabus copyrighted, 1819;, by West PuUWttng Ooiitiiaay^ . 
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Ipaoam (I 7l*)--itiB Jvdioma— Idbhiot or 8oBao»4l4nc».— 
mw coodMiiatlon oonqilalned ot is not a new one, or different ftom 
that complained of in a former guit» Judgment in which la pleaded 
as res Jodi [807] cats, because after such suit defendants modi- 
fied it by eliminating part of its scope. 

[Bd. Note.— -For other cases, see Judgment, Cent. Dig. II 1240, 
1242, 1248; Dec. Dig. I 714.] 

Judgment (I 663)— Res Judicata— Pendency of Appeal.— Pendency 
of an appeal from a Judgment does not interfere with its operation 
as res Judicata. 

r [Bd. Note.— For other cases, see Judgment, Gent. Dig. 1 1174 ; Dec. 
Dig. I 663.] 

Judgment (I 828)— Res Judicata — ^Matters Concluded. — ^The same 
matters being complained of in a suit in the State court and a sub- 
sequent one in the Federal court, the fact that the Judgment in the 
State court depended on the State statutes, and that the complaint 
in the second suit is founded on the Federal statute, which is not 
within the Jurisdiction of the State court, is immaterial as regards 
the Judgment being res Judicata. 

[Ed. Note. — ^For other cases, see Judgment, Cent. Dig. II 1504- 
1600; Dec. Dig. § 828.] 

Conclusiveness of Judgment as between Federal and State courts, 
see notes to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 
478 ; Union & Planters* Bank v. City of Memphis, 49 0. C. A. 468.] 

Judgment (I 660) — Res Judicata — Bbboneous Judgment— The ques- 
tion Involved being one the court was competent to decide, the fact 
that it may have decided erroneously is immaterial as regards its 
Judgment being res Judicata. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. I 1171; 
Dec. Dig. I 660.] 

Judgment (i 701) — Res Judicata — ^Parties — Privies. — The Judg- 
ment in a suit against corporations and an association is none the 
less res Judicata because of the addition as parties to the second 
suit of persons who were officers of the association at its organisa- 
tion, and members and officers of the corporations, and took part in 
organizing the combinations complained of, and were included in 
the injunction Issued in the fir ' suit ; they being privy thereto. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. I 1226; 
Dec. Dig. I 701.] 

Judgment (I 580) — Res Judicata — Identity of Issues. — ^That the 
second suit seeks damages for a longer period than the first is im- 
material as regards the Judgment in the first being res Judicata; the 
thing adjudicated being that plaintiff could recover no damages for 
the eomblDation complained of, whatever its period. 

[Bd. Note.— For other cases, see Judgmeo^ Cent, Dig. II 10B5, 
1068, 1064, 1102-1166 ; Dec. Dig. I 500.1 
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In error to ^ Circuit Court of the United States for &e 
Southern Di^ct of New York; £. Henry Lacombe, Jud^ 

Action by Indor Straus and others against the American 
Publishers’ Association and others. Defendants had judg* 
ment on the pleadings, and plaintiffs bring error. Affirmed. 

See, also, 178 Fed. 686. 

Wise dk SeUgaberg, of New York City {E, E. Wise and 
W€Mao6 MacfarUme^ both of New York City, of counsel), 
for plaintiffs in error. 

8. H. OUn, of New York City, for defendants in error. 

Before Cozes, Wabd, and Notes, Circuit Judges. 

[308] Wabd, Circuit Judge. 

October 1, 1909, the plaintiffs began this action at law to 
recover treble damages against the defendants under the 
Federal Anti-Trust Law of July 2, 1890. The complaint al- 
leges that the defendants, publishers of books, combined to 
organize a membership corporation under the laws of New 
York called the American Publishers’ Association, of which 
they were members and which included a majority of the 
publishers in the United States, and of which the other de- 
fendants were^e directors for the first year and also officers 
or directors of defendant corporations; that the purpose of 
the association was to maintain the retail price of copy- 
righted books and was to be effected by an agreement of the 
publishers to sell their books, copyrighted or uncopyrighted, 
only to such dealers as would maintain the net retail price 
of the copyrighted books; that in further prosecution of the 
combination the defendants aided the organization of a 
voluntary unincorporated association to codperate with the 
Publishers’ Association, called the American Booksellers’ 
Association, which included a majority of the bookBelleis 
of the United States; tiiat the purpose of this organizstimi 
was to bring about an agreement between the booksellers to 
maintoin the retail price of the publishers’ ooi^ri^ted 
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booliB by nfasing to sell the books, copyrighted or unoo^- 
ri^ted, of any publidiier who declined to support the com* 
bination, and by refusing to sell any bocdcs at less than the 
usual retidl price to any bookseller who cut the retail price 
of the publishers’ copyrighted books; that these combina- 
tions went into operation May 1, 1901, and have been con- 
tinued ever since, contrary to the provisions of the Anti-Trust 
Law of July 2, 1890, except that in about the month of March, 
1904, the Court of Appeals of the State of New York (177 
Y. 478, 69 N. E. 1107, 64 L. B. A. 701, 101 Am. St. Bep. 
819), in an action brought against the defendants herein and 
others, having declared the foregoing agreements unlawful 
so far as uncopyrighted books were concerned, the Pub- 
lishers* Association and Booksellers’ Association modified 
the said agreements so as to exclude uncopyrighted books, 
but continued the same illegal combination and conduct in 
respect to copyrighted books; that because the plaintiffs re- 
fused to conform to the regulations of these combinations 
they were put on a cut-off list, their business followed up by 
detectives, and their supply of books cut off, to their damage 
in the sum of $125,000. 

The answer of the defendants contained, among other 
things, a separate defense to the effect that the plaintiffs 
had brought an action in equity in the Supreme Court of 
the State of New York, December 3, 1902, against them 
(except defendants Scribner, Scott, Britt, Putnam, Harvey, 
and Appleton, who were trustees and ofiicers of certain ^ 
the defendants) fer the same cause of action in which tiie 
defendants (except the defendants aforesaid) appeared, and 
in which it was so proceeded that the said agreements were 
hrid invalid as to uncopy righted books and valid as to 
copyrighted books, and an interlocutory judgment was en- 
tered May 20, 1909, restraining the defmdants from intm^ 
faring in any way with the purchase by the plaintiffs of 
uncopyrighted books, and directing the plaintiffs* damages 
to^ be ascertained [8W] by a referee, which judgment was 
on appeal affirmed by the Appellate Division and by the 
Court Appeals. The referee having subsequently aseer- 
jnmiM daomg^ final judgment was antei^ on hia;nk 
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|MN!^!lori$8!j;67(.60 dtmagw «nd oosts, from wMdi jiiiTjiiiont 
ti» plainttis appealed to the Court of Appeala, which 
affirmed the same. Thereupon they took a writ of error to 
the Anal juidgmrat of the Supreme Court New York, 
which is BOW pending in the Suprmne Court of the United 
States. The said judgment was pleaded as res adjudicata 
•of all the matters complained of, and profert of the same 
eras made. 

. The plaintiffs replied to this defense that the jnc^moit in 
the State court was not res adjudicata, and that the cauM 
of action was not the same as that in the action in the State 
court, because damages in respect to copyrighted books was 
excluded in the latter action, because the present acticm was 
founded on the Federal statute, under which the State court 
had no jurisdiction, because there were additional parties 
in this action, and because different periods of time were 
eovered. 

Ihe defendants having moved for judgment on the plead- 
ings, Lacombe, Circuit Judge, grant^ the motion and dis- 
missed the complaint. 

[1, 2] The first contention of the plaintiffs in error is that 
the record of the cause in the State court diould not have 
been impeeted by the circuit judge, because it was not an- 
nexed as an exhibit to the answer. This is a very technical 
objecticm, especially in view of the fact that the action was 
referred to the plaintiffs themselves in their complaint. 
It would prove a cumbersome practice to load such records 
upon pleadings. By the {wofert the record became a part 
4 ^ the pleading and the court was bound to inspect it as 
sudi. That is the practice in this circuit {Bogcart v. Hinds 
{C. C.], 25 Fed. 484) ; and there is abundant autimrity else- 
whme {American Bell Tel. Oo. v. Bauthem TeZ. Ho, 
C.]) 84 Fed. 803; Dickerson v. Oreene [C. C.], 53 Fed. 
947; v. WUgm^ 87 Fed. 597, 14 C. 0. A. 581; 

Seaton v. Sehloehtmeyer [G. €.], 89 Fed. 598). No testi^ 
meny or nffida^^ were neoessary. The pleadings show that 
the agreements and ctmduot complained of in tiie action in 
the State-court are exactly the same as those otsaplained of 
in this aetion, except that, as the jdaintift themselves have 
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liltBged 'in the complaint, the agreements have been modi- 
fied since the decision in the Court of Appeals in one par- 
ticular, viz, so as to confine them entirely to copyrighted 
books. The combination after this modification was in no 
sense a new combination. 

Beliance is also placed upon the refusal of the Suprane 
Court in Pacific Railroad of Missouri v. Missouri Pacific 
Raihve^, 111 XJ. S. SOS, 4 Sup. Ct. S83, 28 L. Ed. 498, to 
consider the record of a case referred to in the bill. That 
was a demurrer to the bill, and the Supreme Court said the 
record of the case mentioned could not be considered be- 
cause it was not certified to the Supreme Court as part of 
(he record in the Circuit Court. In this case, however, the 
transcript of the record of the cause in the State court on 
writ of error to the Supreme Court of the United States 
is a part of the record and contains the judgment roll of the 
State court, stipulated by the parties to be correct and certi- 
fication waived. 

[810] [3] The point is also made that the judgment was 
not res adjudicate because of the appeal pending to the 
United States Supreme Court This fact does not suspend 
the operation of the judgment as an estoppel, Parkhurst v. 
BerdeU, 110 N. Y. 386, 18 N. E. 123, 6 Am. St Bep. 384; 
Deposit Bank v. Frankfort, 191 U. S. 499, 510, 24 Spp. Ct. 
154, 48 L. Ed. 276; Freeman on judgments, § 328. 

[4,5] The fact that the judgment in the State court de- 
pended upon the State statutes and that the complaint in 
this case is founded on the Federal statute, which is not 
within the jurisdiction of the State court, makes no differ- 
ence. The plaintiffs, having the option to go into either 
court, chose the State court, and their claim, having been 
there adjudicated, can not be presented the second time to 
any other court. Clabcatgh v. Southern WhoUsede Grocers 
Assodation (C. C.) 181 Fed. 706. It may be admitted that 
the State court emmeously held, in view of the subsequent 
deianon of the Supreme Court in BobbsrMerriR Co. v. 
Straus, 210 U. S. 339, 28 Sup. Ct 722, 52 L. Ed. 1086, Aat 
the ai^tieinantB complained of were valid so far as copy- 
beci» were conoemed, and that therefore as a mat 
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ter of law the plaintiff could not xecoTer damages in napfct 
to them at any time. Still this question was actually in* 
T<4Ted in tibie cause before the State court, which was comr 
petent to decide it Having done so, its juilgment is binding 
m any subsequent action between the same parties for all 
time. CronmtXl v. Sac Coumty^ 94 U. S. 351, 24 L. Ed. 195. 
If the plaintiffs are entitled to any relief, they can obtain 
it only in the original action. 

[6] The judgment in the State court is not prevent^ 
from being a bar because of the additional parties in this 
court They were officers of the Publishers’ Association at 
its organization, were members and officers of the defendant 
corporations, took an active part in organizing the combina- 
tions complained of, were included in the injunction issued 
in the State court action, and were so stated to be in the 
complaint in this court. They must be regarded as privy to 
that action. 

[7] The fact that evidence of damages in this action may 
cover a longer period of time than was covered by the action 
in the State court is immaterial. The thing that was adjudi- 
cated between the parties in the State court was that the 
plaintiffs could recover no damages in respect to copyrighted 
books at aU, be the period of the combination long or short. 

The decree is affirmed. 


STEAUS AiiD STRAUS, COMPOSING THE FIRM 
OF R. H. MACY & COMPANY, ©. AMERICAN PUB- 
LISHERS’ ASSOCIATION.* 


EHBOB TO THE SUPREME COURT OF THE STATE OF NEW YORK. 

(No. 19. Argued March 7, 1913. — ^Decided December 1, 1918.) 

(231 U. S., 222.) 

One who sets up a Federal statute as giving immunity from a judg- 
ment against him. may bring the case here under 1 709. Rev: Stat, 
now 1287 of the Judicial Oode. if his claim is denied by ^ de* 
dsion of the State court* 


•For c^inion in a similar case <201 SOb), see 
*Syilabu8 and statements of argum^is aqjiyriightedl; lOlj^'l^ 
The Banks Law Publishing Company. 
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No more than the patent statute was the copyright act Intended to 
authorise agreements in unlawful restraint of trade and tending to 
monopoly in violation of the Sherman Act. 

The Sherman Act is broadly designed to reach all combinations in 
unlawful restraint of trade and tending* because of the agreements 
or combinations entered into, to build up and perpetuate monopo- 
lies. The act is a limitation of rights which may be pushed to 
evil consequences and may, therefore, be restrained. Standard 
Sanitary Mfg, Co. v. United States^ 226 U. S. 20. 

As the agreement involved in this case went beyond any fair and legal 
«; means to protect trade and prices, practically prohibited the parties 
thereto from selling to those it condemned, affected commerce be- 
tween the States, it was manifestly illegal under the Sherman Act, 
and was not Justified as to copyrighted books under any protection 
afforded by the copyright act. 

Where the State court dismissed the bill solely on the ground that 
defendant's acts were not within the denunciation of the Fedelral 
statute on which plaintiff relied, the judgment will be reversed on 
[228] that ground and it is unnecessary for th'ls court to decide 
other Federal questions involved. 

Qu(ere, and not now discussed or decided, whether an original action 
can be maintained in the State courts for injunction and damages 
under the Sherman Act. 

Judgment based on 199 N. Y. 648, reversed. 

[68 L. Ed. 192.1 • 

[Erbob to State Court — Federal Question — Claim under Federal 
Statute. — Plaintiff's contention at the trial in a State court that an 
agreement between publishers and booksellers to maintain retail 
prices on copyrighted IkjoUs not only went beyond the authority 
conferred in the copyright laws relied upon by defendant, but was 
in violation of the terms of the Sherman Anti-Trust Act of July 2, 
1890 <26 Stat. at L. 209, chap. 647, U. S. Comp. Stat. 1901, p. 8200), 
making illegal combinations In restraint of trade and tending to 
monopoly, presents a claim of Federal right which is necessarily de- 
nied when the highest State court affirms a Judgment below in fhvor 
of defendant, so as to sustain the appellate Jurisdiction of the Fed- 
eral Supreme Court, under U. S. Rev. Stat. S 709, U. S. Comp. Stat, 
1901, p. 575, governing writs of error to a State court. 

[For other cases, see Appeal and Error, 1168-1911, 148S-1445, in 
Digest Sup. Ct. 1906.] 

•l%e paragraphs following, in brackets, comprise the syllabus of 
the case as reported In volume 58, page 192, Lawyers Edition, Supreme 
CouM fieports. Syllabus copyrighted 1918, 1914, by The Lawyers Oo- 
K^^tive PQbUsliiDg Oompany. 
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{IftMMMiflP-dSinugHns Am Ffirf n l^nrruirmr Boon^w^lM 
eofi^lcbt imoopoly confemd bj tb« Federal lava does not piv- 
tect, as against condemnation under the Sherman Antl-Trust Act 
of Juljr 2, ISOO, agreementa between associations embracing pnlb- 
abljr 76 per cent of the book publishes and a majority of the book- 
sellers In the United States, whldi operate to restrict the sale of 
o(9yrlid>ted bo^ to those only who will maintain the fixed net re- 
tail price, and result In almost completely destroying ccunpetltion 
In such books at retalL] 

[For ether cases, see Monopoly, II b. In Digest Sop. Gt. 1906.] 

The facts, which involve the construction of the Shef- 
man Anti-Trust Act and its application to agreements re- 
garding the sale of copyrighted books, are stated in the 
opinion. 

Mr. Wallace Macfarlanef with whom Mr. Edmond E. 
Wise was on the brief, for plaintiffs in error : 

This court has jurisdiction to review the judgment of the 
State court, because that judgment decided against the 
plaintiffs in error a Federal right specifically set up and 
asserted by them in the State courts, which if decided in their 
favor would have required a contrary judgment. 

The State court erred in holding that the agreements, 
resolutions, or combinations set forth in the complaint 
which were 'entered into by the defendants were not un- 
lawful, ill^al, and contrary to the statutes of Uie United 
States, and more particularly of the statute passed on July 
2, 1890, known as *‘An act to protect trade and commerce 
against unlawful restraints and monopolies,” in so far as 
concerns copyrighted books. 

The agreements obviously restrain trade. They have 
been entered into by seventy-five per cent of t^e {Miblishers 
of the United States and by a large majority of the booksell- 
ers of the United States. They affect interstate commerce 
as well as intrastate trade and operate to restrain trade or 
commerce among the several States. Addytton Pipe db Steel 
Co. V. JJ idled Statety 175 U. S. 211; Swift <& Co. v. Uedted 
Statesy 196 U. S. 876. 

The Court of Apjpeals (177 N. Y. 478) in fact held that, 

. in so far as copyrighted books were ooncerued, the boat* 
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(884'} bination was in restraint of trade, and it requires 
little reasoning to show that it contains every elonent of 
illegality as to effect, intent, and method of execati<m con* 
demned by this court in the latest, as well as many of the 
previous decisions. Ameriean Tobacco Co. v. United States^ 
221 U. S» 106; Standard OH Go. v. United States^ 221 U. S. 
1 ; Montague v. Lowry ^ 193 U. S. 38 ; Swift ds Go. v. United 
States^ 196 U. S. 375 ; Standard Sanitary Mfg. Co. r. United 
States, 226 U. S. 20; Dr. MUee Medical Co. v. Johm, D. Parka 
<6 Sons, 220 U. S. 373; United States v. Joint Traffic Asao., 
171 U. S. 606 ; United States v. Freight Aaao., 166 U. S. 290 ; 
Addyston P. <& S. Co. v. United States^ 176 U. S. 211; 
Northern Seeuritiea Co. v. United States., 193 U. S. 197. 

For cases in which combinations similar to this have been 
condemned by the courts, see Cohen v. Berlin db Jones, 166 
N. Y. 392; Cummings V. Union Bluestone Co., 164 N. Y. 
401 ; People v. MiUe Exchange, 145 N. Y. 267 ; Judd v. Har- 
rington, 139 N. Y. 106; People v. Sheldon, 139 N. Y. 251; 
Amot V. Pittston <& Elmira Coal Co., 68 N. Y. 668; In re 
Jacobs, 98 N. Y. 98; People v. Gilson, 109 N. Y. 889; Brown 
r. Jacob Pharmacy, 41 S. E. Rep. 568 (Georgia) ; Moore v. 
Bennett (111., 1892) , 15 L. R. A. 861 ; People v. Chicago Live 
Stock Assn., 170 Illinois, 566; Richardson v. Guhl, 77 Michi- 
gan, 632; State v. Nebraska Distiller y Go., 29 Nebraska, 200; 
Howardaon v. Y. <& L. Co., Ill Wisconsin, 446; Morris Run 
Coal Co. V. Bartley Coal Co., 61 Pa. St. 173; Bower v. Trade 
Council, 53 N. J. £q. 301; Jackson v. Stanfield, 137 In- 
diana, 592. 

Mr. Stephen H. Olin and Mr. John G. MUbum for de- 
fendants in error: 

This court has no jurisdiction to review the decision of 
the State courts giving effect to the copyright statute. 

The plaintiffs in error did not specially set up or claim 
[886] any right, privilege, or immunity under the Federal 
Anti-Trust Act, as to which there was a decision adverse to 
the ri|^t or privilege claimed. 

The complaint complained that (he agreiHnent therein 
recited was unlawful under the State lews and the Fedend 
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statute. The decinon was that t^e agreement was mtlav- 
ful undM the State statute. Hence, the decision was not 
against the ri^t claimed, although the court did not rest 
it upon the Federal statute. 

Furthermore, the right claimed under the Federal stat- 
ute was not specially set up or claimed, since in the claim 
as made was involved a non-Federal claim made under the 
public policy and statutes of New York. Pierce v. Somer- 
set By., 171 U. S. 641 ; Alien v. Arguiml>au, 198 U. S. 149j 
Dibble V. BdUngham Bay Lmd Co., 168 17. S. 63 ; Klm,gw 
V. Missouri, 13 Wall, 257; Eustis v. BoUes, 150 U. S. 361, 
866; Johnson v. Bisk, 187 TJ. S. 300. 

No right under the Federal Anti-Trust Act in relation to 
copyrighted books was specially set up or claimed by the 
plaintiffs at any time before the filing of the assignments 
of error. 

As the record shows that no Federal question was at any 
time specially presented to the appellate courts by the 
plaintiffs, so the opinions show that no such question as is 
raised by the assignments of error was in fact considered 
or decided on either of the appeals. 177 N. Y. 473; 193 
N. Y. 496; 194 N. Y. 538; 199 N. Y. 548. 

This court has therefore no jurisdiction to examine the 
alleged errors assigned. Klinger v. Missouri, 18 Wall. 257 ; 
De Saussurey. GaBlard, 127 U. S. 216; Johnson v. Bisk, 167 
U. S. 300; Bhehtel v. Wilson, 204 U. S. 36, 41; Ark. So. 
B. B. V. German Bank, 207 U. S. 271; Leathe v. Thomas, 
207 U. S. 98; Bogers v. Jones, 214 U. S. 196; Sauer v. New 
York, 206 U. S. 536, 546; Murdock v. Memphis, 20 Wall. 
590; Hcde v. Akers, 132 U. S. 554; Eustis v. BoUes, 159 XT. S. 
861; Waters-Pierce OU Co. v. Texas, 212 U. S. [226] 112; 
Pierce v. Somerset BaUway, 171 U. S. 641; Appleby^ v. 

221 U. S. 524. 

No inference of the denial of the Federal question rai^ 
in the assignments of error can be based upon the decisioii 
itself, because it might have rested upon any of several o6hsr 
grounds, each of which is broad enough to sa^in it^ v 

The Sherman Act is not applicable in sudi an aetipn as 
this when brought in the State court. 
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.A.greemeiit8 ereating a monopoly in reetraint of trade and 
against public policy, diough invalid and unenfomble, are 
not illegal in the sense of giving a right of action to ^ird 
persons for an injury sustained, noi* as affording ground for 
an injunction against threatened injury. Natufnal Fire- 
proofing Co. V. Mason BuUdera* Asm., 169 Fed. Bep. 250; 
Penn. R. R.. Co. v. Hughes^ 191 U. S. 477 ; Locker v. Amer- 
ican Tobacco Co., 121 App, Div. 448, 449, affd. 196 N. Y. 
6.66; Miaeowri v. Aeeociated Press, 51 L. B. A. 170. 

No case has been found in which a State court has allowed 
a recovery based upon the Sherman Act or on account of its 
violation. 

In a suit for an injunction not brought by the Attorney 
General there can be no recovery on the ground that a com- 
bination is illegal under the Federal Anti-Trust Act. Rat. 
Fireproofing Co. v. Mason Bunders' Assn., 169 Fed Bep. 
269, 263; Pidcock v. Harrington, 64 Fed. Bep. 821; Greer, 
Mitts <& Co. V. StoUer, 77 Fed. Bep. 1. 

The plaintiffs have not come into a court of equity with 
clean hands, nor does it appear that the plaintiffs have suf- 
fered any actionable damage whatever from the acts com- 
plained of. 

Notwithstanding the Federal Anti-Trust Act it is lawful 
for a publisher when selling, at wholesale, books copyrighted 
by him to fix, by agreement with the purchasing bookseller, 
the retail price at which such copyrighted books shall be 
sold during a period of one year. Such is the rule [227] in 
patent cases. Bement v. Nat. Harrow Co., 186 U. S. 70, 91, 
92, 98 ; Henry v. Dick Co., 224 U. S. 1, 31, 39, 43, 44, 45, 46, 
47; Viator Talking Mach. Co. v. The Fair, 123 Fed. Bep. 
424; Nat. Phonograph Co. v. Bchlegtl, 128 Fed. Bep. 788, 
736; Bobinson on Patents, § 824; Edison Phonograph Co. v. 
Kanfmann, 105 Fed. Bep, 960; Park dk Sons v. Hartmann, 
163 Fed. Bep. 24; Edison Phonograph Co. v. Pike, 116 Fed. 
Bep^ 363. 

rule applies- also in copyright cases. 

pertua uses of the copyrighted book or article by a pur- 
cluMBir have been held to be lawful; but all other uses ate 
wiUuB ' ^ abscdute and exclusive ccmtrol of the oumer cfi 
lAie iii»|yti|^t. Drone on Copyri^t, 387-399, 433, 
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patent for a raac^ne. Story v. Holeomhe^ 4 McLean, 804. 

The courts faaiw followed the patent cases whenever ap« 
plieable. MacgilliTray on Copyright, 281, 282; CaUt^hm 
V. JryeM,'128 U. S. eil-, Reed v. HoUiday, 19 Fed. Kep. 
•326 ; Liet Pvh. Co. v. Ketter, 80 Fed. Bep. 772; OUvwre v. 
Anderson, 88 Fed. Bep. 846; Harper Bros, y, Donohue, 144 
Fed. Bep. 491, 492; West Pub. Co. v. Lawyers' Co~op. Pub. 
Co., 64 Fed. Bep. 860; Harper v. Ranous, 67 Fed. Bep. 904 j 
Daly V. Webster, 66 Fed. Bep. 488, 488; OyiMe v. Merttam 
Co., 149 Fed. Bep. 868, 862; Doan v. Am. Book Co., 106 
Fed. Bep. 772, 776. 

The owner of the copyright may make a valid contract 
with his publishers as to the selling price of copies of the 
copyrighted article. Drone on Copyright, 866; Murphy v. 
Christiem Press Assn., 88 App. Div. 426, 480; Parton v. 
Prang, 8 Cliff. 587 ; Hudson v. Patten, 1 Boot (Conn.), 188; 
Aronson v. Baker, 48 N. J. Eq. 866, 869; Park v. Natl, 
WJiolesale Druggists' Assn., 176 N. Y. 1, 19. 

An owner of copyright is not, on the sale of a copy- 
riid^ted article, necessarily divested of all his statutory 
[228] rights in regard to it, but only of such rights as he 
conveys. Cooper v, Stephens (1896), 1 Ch. 567; Marshall 
db Co., Ltd., V. BuU, Ltd., 88 Law Times Bep. 77, 82; Pat- 
terson V. Ogilvie, 119 Fed. Bep. 468; Stevens r. Cladding, 
17 How. 447.^ 

The views of defoidant in error are sustained in Dr. 
M&es Medical Co. v. Park Sons db Co., 220 U. S. 878, 404; 
Henry v. Dick Co., 224 U. S. 1, 43-47. 

The agreement involved was not in violation of the Sher- 
man Act. 

While it may be that all publishers could not laitfulfy 
agree to fix a price upon all copyrighted books; Murphy v. 
Ckristian Press Assn., 38 App. Div. 426, or enter into a; 
combination to restrict the output and destroy oomperi* 
tion. Standard Sanitary Mfg. Co. v. I/nsfod 286 U. S. 
26, on the other hand any or all of tiiem might- maka- rules 
£sr rogolating the conduct of their busiaess among th«Ki» 
selves and with the pidilic; and' providing; for just and firir 
deaUnga among' thras, proridad the regulidicHifl were madiT 
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for -tlM legitinuito piivpqiie of rea^ 0 Mbly forwucU^. p^> 
8e$pi^4nteiies^ aod devdoping trade, without 4ntwt ta wrM^ 
th^ general, public or limit, the right of individjui^ls, or re> 
strain the free flow of commerce, or bring aboqt,tlm btUs, 
surii, as enhanoement of prices, which aro eparidered to be 
agmnri ptiblic polity. Andenon v. Vmted State*^ 171 U. S. 
601; Hopkins v. TJtdUd States^ 171 U, S., 578; Standard 
OH Co. y. United Statesy 221 U, S. 1, 58; Strata . y. 
American Publishers' Assn.y 177 N. Y. 473, 477, 488, 489, 
490, 491; Park <& Sons Co. v. Nat. Druggists Asen.y 175 
N, y. 1. 

Kegukting trade is not restraining trade. There is a 
well recognized difference. United States y. Reardon, 191 
Fed. Bep. 454, 458; Fonotipia, Ltd., v. Bradley:, Vl\. Fed. 
Rep. 951, 959 ; Heim v. R. Y. Exchange, 64 Misc. Bep* 529, 
531 ; Am. Line Stock Com. Co. v. Chicago Live Stock Ex- 
change, 143 Illinois, 210. 

[229] Mr. Justice Dat delivered the opinion of the court. 

This is a writ of error to review a judgment of the Su- 
preme Court of the State of New York, rendered on remit- 
titur from the Court of Appeals, refusing to grant to the 
plaintiffs in error an injunction restraining any interference 
with their purchase and sale of copyrighted books and dam- 
age, the defendants acting under an agreement alleged to 
be vioktive of the laws of New York and the Sherman 
Anti-Trust Act (act of July 2, 1890, 26 Stat. 209, c. 647). 

The suit originated in a bill filed in the Supreme. Court of 
the State of New York for New York County, in which the 
plaintiffs in erroc alleged that they conducted a department 
store in New York City, a large department of which was 
devoted to hooks, magazines, and pamphlets; that, because 
of tiieir methods of business, they had been able to under- 
sell other. rStail book stores; that the defendants in error, 
toroug^ the American Publishers’ Association and the 
Amerioan Booksellers’ Association, an4 by means o^ rmolu* 
tomis and agreements, .with the codperation of the associv 
tipmi and their rnemb^ and by the use of various practieto 
and mSthods, to the end toat bpol^ should be sdd to 
hbokseQiue onji^ whp would , maintain the yatpU priga 
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net oopyriighted books foir one year and who wottld not s^ 
books to anyone who would cut such prices, had restrained 
and preTMited competition in the State of New York and 
throue^out aU of the United States in the supply and price 
of boidos, and that the business of the plaintiffs in error had 
been seriously affected, and they prayed that the combina- 
tion and agreements be declared unlawful and that defend- 
ants be enjoined from acting thereunder or accomplishing 
the purposes thereof, and for damages. A d^urrer having 
been interposed to the complaint and sustained by the court 
at special term and the interlocutory judgment [230] there 
entered having been reversed upon appeal to the Appellate 
Division of the First Department, the Court of Appeals, 
permission having been granted to appeal and the question 
certified, affirmed the decision and held that, so far as the 
bill related to copyrighted books, the demurrer was good, 
but that as to uncopyrighted books the complaint stated 
facts sufficient to constitute a cause of action. 177 N. Y. 473. 

Amended answers having been filed upon trial to the 
court without a jury, the court made findings of fact from 
which it appears that the material allegations of the com- 
plaint are true, as above set forth, and further that about 
April 1, 1904, and after the decision of the Court of Ap- 
peals, reported in 177 N. Y., the associations amended their 
resolutions and agreements so as to restrict the applica- 
tion and operation thereof to copyrighted books only; that 
about January 19, 1907, the Publishers’ Association re- 
voked all its former resolutions and adopted a new resolu- 
tion, but that the associations had continued the same course 
as to copyrighted books as was followed before the passage 
of such resolution. The court concluded that the resolu- 
tions and agreements, so far as they rela^ to unpopy- 
rig^ted books, were unlawful and contrary to the laws of 
. New York, and to that extent granted relief by way of 
injunction and damages, but held that as to copyrighted 
books the agremnents, resolutions, and acts of the defsnd- 
jsnts ware not unlawful, and entered an interld^tpry 
'pent accordingly; and in itf opinion the court stated i^st 
,^e f piper decudon of the Court of Appeals iu ihe ^ epse 
(177 Ih Y. 478) was oontoidlin|^ Pl^^s 
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iqepted to conclusions of law made by the court restrict- 
ing the illegality of the combinations to uncopyrighted 
books and requested that certain conclusions be made and 
excepted to the refusal to find the conclusions submitted by 
' them. 

From that part of the interlocutory judgment denying 
[SSI] relief as to copyrighted books the plaintiffs in error 
appealed to the Appellate Division, which, also upon the 
authority of 177 N. Y. 473, affirmed the interlocutory judg- 
ment, and judgment of affirmance was entered in the Su- 
preme Court; and, with permission, an appeal was taken 
to the Court of Appeals, which answered in the negative 
the question certified by the Appellate Division as to whether 
plaintiffs in error, in so far as copyrighted books were con- 
cerned, were entitled to relief, adhering to its previous 
decision (177 N. Y. 473). 193 N. Y. 496. Judgment was 
so entered on remittitur to the Supreme Court. The report 
of the referee appointed to ascertain the amount of the 
damages sustained by the plaintiffs in error in the sale of 
uncopyrighted books having been filed and approved, final 
judgment was entered in the Supreme Court granting an 
injunction and damages as to uncopyrighted books only, 
and upon appeal to the Court of Appeals that court affirmed 
the final judgment (199 N. Y. 548) and remitted the case 
to the Supreme Court. Judgment on remittitur was accord- 
ingly entered, and this writ of error sued out to review that 
judgment. 

In this court a motion was made to dismiss the writ of 
error upon the ground that it presents no Federal question 
so saved and brought here as to permit a review of such 
question. When the case was before the Court of Appeals 
upon demurrer to the complaint (177 N. Y. 473) that court 
held that the agreement, as to copyrighted books, was not 
illegal, because of the monopoly granted to the holder of a 
copyright under the statutes of the United States. The 
court, hdd that the agreement as to uncopyri^ted bcwks 
was* however, in violation of the so-called antitrust law of 
New York, chapter 690, Laws of 1899, making contracts, 
‘agrej^esnts, et&,. creating m<mopoly or restraining oc prq- 
vi|Ui^% competition in the supply or price of articles or 
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coimnodities void as against pobUe policy. SubseqiMoUy 
the agreement was modified so as [382] to apply to copy* 
righted books only and findings of fact were specifically 
made upon which the case again went to the Court of Ap- 
peals of New York upon the certified question: “Are the' 
plaintiffs, under the findings of fact contained in the de- 
cision in this case, entitled, in so far as copyrighted books 
are concerned, to the relief demanded in the complaint, or 
to any relief as against the defendants in this case?” Upop 
the record the Court of Appeals by a majority adhered to 
its former decision, notwithstanding the decision of Bohba- 
Merritt Co. v. Stram, 210 XT. S. 339, which had in the mean- 
time been decided by this court, and held that, as the object 
of the copyright and patent statutes was to give monopolies, 
contracts made. by the owners of copyrights to secure the 
fullest protection in the enjoyment of their monopolies 
would not be condemned by the courts as being in unlawful 
restraint of trade, at least not until the Supreme Court of 
the United States had pronounced differently (193 N. Y. 
496). Three of the justices dissented upon the ground that 
the agreement was clearly one in restraint of trade, as they 
had theretofore held, and that the decision of this court in 
Bobbe-MirrUl Co. v. Straw, supra, had so construed the 
cop 3 n!ight act as to limit the right of a copyright holder to 
the sale of copyrighted works and did not have the effect to 
protect such ihonopolistic agreements as were shown in the 
present case. As to uncopyrighted books the views thereto- 
fore expressed were maintained by the court and upon re- 
mittitur judgment was entered granting injunction and 
damages as to such bo<^. 

An inspection of the record idiows that before the case 
went before the Court of Appeals for decisi(m the- second 
time upon the facts found in 'the lower court the following 
conclusions of law were specifically requested covering the 
effect of the Sherman Anti-Trust Act as to copyrighted 
books dealt with in interstate oommeroe, as was found to 
be established by the facts in the preemt case: 

[966) " VII. That such resolattons and asreemwts porportinE to 
restrict the effect ot the oombinatlcin, arraoieiMiit, or eo nt taiet e to 



SmUB V., AKB1II0AV 


Ol^iiloa of tbo. Oourt 

Qppgrl^ted tiooksv'llkewtee MttiA an .artlde of . jAtarstato oomianco 
and was unlawful and contrary to the aforementioned statute [the 
Shuman Anti-Trust Act] of the United States as being In restraint 
to interstate commerce and tending to create a monopoly. 

"IX. That the owners of several separate copyrights are not em- 
powered to enter Into any contract or agreement or combination be- 
tween themselves concerning the supply and price of books published 
under their separate copyrights which would be unlawful and con- 
trary to the statutes of the United States against combinations In 
restraint of trade or for the purpose of creating a monopoly, If 
entered into with reference to the supply or price of uncopyrlghted 
books." 

It is thus apparent that, when the defendants below set 
up the copyright statute of the United States as an author- 
ity for the agreement of the character here in question, 
the plaintiffs contended that such agreement was not only 
beyond the authority conferred in the copyright act but 
was in violation of the terms of the Sherman Anti-Trust 
Law, making illegal combinations in restraint of trade and 
tending to monopoly. This contention was in terms denied 
by the lower court and the decision upon the facts went to 
the Court of Appeals, with the result which we have stated. 
The contention thus made as to the effect of the Sherman 
Anti-Trust Act when read in connection with the copy- 
right act of the United States presented a question of a Fed- 
eral character to the State courts, which claim of Federal 
right was necessarily denied in the decision of the Court of 
Appeals, affirming the judgment of the court below. One 
who sets up a Federal statute as giving immunity from a 
judgment against him, which claim is denied by the de- 
cision of a State court, may bring the case here for review 
under § 709 of the Revised Stat{S34]utes, now § 237 of 
the Judicial Code. Nutt v. Knut, 200 U. S. 12 ; St. Louis db 
Iron Mountain Ry. v. Taylor, 210 U. S. 281; St. Louis ds 
Iron Mountain By. v. MoWhirter, 229 U. S. 265. The mo- 
tion to dismiss for want of jurisdiction must therefore be 
overruled. 

T%is court in the case of Bohha-MerrRl Co. v. Straus, 
supra, held that the copyright act did not grant the r^t 
to fix a limitation upon prices of books at subsequent salss 
to purchasers from retailws by notice of price HmitatioU 
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insiaibed upon the book, and, construing the copyright act, 
held that in conferring the right to vend a book it did not 
intend to confer upon the holder of the copyright any 
further right after he had exercised the right to vend 
secured to him by the act 

In the case of Standard Sanitary Mfg. Co. v. United 
States^ 226 U. S. 20, this court had under consideration the 
effect of the patent statute upon agreements found to be 
unlawful under the Sherman law, and the agreements con-, 
demned were held not to be protected as within the patent 
monopoly conferred by the statute. Bepljdng to the con- 
tention as to the protection which the patent law gave to 
enter into such agreements, this court said (p. 49) : 

Bights conferred by patents are indeed very definite and 
extensive, but they do not give any more than other rights 
an universal license against positive prohibitions. The Sher- 
man law is a limitation of rights— rights which may be 
pushed to evil consequences and therefore restrained.” 

So, in the present case, it cannot be successfully contended 
that the monopoly of a copyright is in this respect any more 
extensive than that secured under the patent law. No more 
tiian the patent statute was the copyright act intended to 
authorize agreements in unlawful restraint of trade and 
tending to monopoly, in violation of the specific terms of 
the Sherman. law, which is broadly de[ 235] signed to reach 
all combinatiohs in unlawful restraint of trade and tending 
because of the agreements or combinations entered into to 
build up and perpetuate monopolies. 

From the finding of facts upon which the court certified 
the question decided to the Court of Appeals, after the 
attempted reformation in view of the first decision of that 
court it appears that the Publishers’ Associaticm was ccnn- 
posed of probably seventy-five per cent of the publishers 
of copyrighted and uncopyrighted books in the United- 
States and that the Booksellers’ Association included a 
majority of the booksellers throughout Ihe United States; 
tlmt the associations adopted resolutions and mado agree? 
ments /(^ligating them members to sell copyrighted imks 
ouly to those who would maintain the retail prme of such 
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net copyrighted bo<^ and, to that end, that the AssoOia* 
tions combined and coSperated with the effect that competi- 
tion in such books at retail was almost completely destroyed. 
The findings further show that the associations employed 
Tarious methods of ascertaining whether prices of net copy- 
righted books were cut and whether there was competition 
in the sale thereof at retail, and issued cut-off lists, so- 
called, directing the discontinuance of the sale of such books 
to offenders, and that the plaintiffs in error, who had failed 
to maintain net prices upon copyrighted books, had been 
put upon the cut-off lists and were unable to secure a supply 
of such books in the ordina.y course of business. It further 
appears that in some instances dealei's who had supplied 
the plaintiffs in error were wholly ruined and driven out 
of business; that the Booksellers’ Association widely cir- 
culated the names of such dealers and warned others to 
avoid their fate, and that various circulars were issued to 
the trade at large by both associations warning all persons 
against dealing with the plaintiffs in error or other so-called 
price cutters; that after the reformation of the resolutions' 
and agreements in 1904 the a.ssociations and [S36] their 
members continued the same methods as to ascertaining the 
supply of copyrighted books of the plaintiffs in error, as to 
cut-off lists and circulars to the trade, and that, although in 
1907 the resolution of the Publishers’ Association was modi- 
fied so that the agreement ” became a “ recommendation,” 
the cut-off lists were still issued, with plaintiff’s name there- 
on and that the dealers still refused to supply plaintiffs 
in error with books of any kind. And it also appears from 
the findin g of facts that the members of the associations 
resided in and carried on the business of selling books in 
many different States and purchased books from persons in 
many States other than the one in which they resided and 
did bumness; and that the rules, regulations, and agreements 
of the associations were enforced against all publishers and 
dcfal;^ in books throughout the United States, whether they 
wtXf mi^bers of either association or not and whether 
tibwy poxchased books in one State for transportation and 
delivery in another or for delivery in the State where 
pondiaaed. 
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Uon of the agreemefut involTed in this case, about - whidi 
there* scans to have been no difference of opinion, exo^t 
as to the supposed protection of the c^yrigd^t . act. It 
manifestly -wait ‘beyond any fair, and legal agreement to 
protect prices and trade as among the parties thereto- -and 
prevented, as the Court of Appeals said, when dealing 
with uncc^yrighted books, the sale of books of any kind, 
at any price, to those who were ccmdemned by the 'terms 
of the agreement and with whom dealings were practically 
prohibited. We conclude, therefore, that the Cmirt of Ap- 
peals erred in holding that the agreement was justified 
by the copyright act, and was not within the denunciation 
of the Sherman Act, and in denying, for that reason alone, 
the rildi^'of the plaintiffs in error to recover under the State 
act as to copyrighted books. 

[S37] Utis view of the case renders it unnecessary to de- 
cide whether an original action can be maintained in the 
State courts seeking an injunction and to recover damages 
under the Sherman Law. 

As the Federal question, made in the manner which we 
have stated, was in our view wrongly decided and such 
decision was the basis of the judgment in the State court, 
tile judgment of tiiat court must be reversed. Murdock v. 
City Wall. 690, 634. 

Judgmoit i^ersed and case remanded to the State cmirt 
whence it came for further proceedings not inconsistoit 
with this opinion. 

UNITED STATES o. EASTERN STATES RETAIL 
LUMBER DEALERS’ ASS’N ET AL.« 

(District Oourt, 8 . D. New Tork. January 9, 1918.) 

[291 red; Bep., 5SL] 

Momwmjxs '(I 12)— SRXBiciLif Airn-TaosT Acr— CioianiATiiias m 

BBsxaaiHT or TaAine— L umbeb Dcaios’ Assocutioms.— A ssocia- 
tions oC retail lumba dealers, wbicb Issue and distribute among 
’ Mfisdr men^ *' onicial ramrts,’’ containing lists of wbeUsale deal- 

•rvor opinion of the Supreme Oourt (284 V. S., 6 OO),.-see‘p 0 ,|t. 
pads 888. 
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»ers doing an interstate business, who hare made sales direct to con- 
sumers, and solidting information as to other such sales, for the 
purpose and with the effect of influencing members receiving them 
tO’ cease buying from such wholesale dealers, are combinations in 
restraint of interstate trade and commerce, and unlawful, under 
Sherman Anti-Trust Act. July 2, 1880, c. 047. 1 1, 26 Stat. 200 (U. S. 
CJomp. St. 1001, p. S200).« 

[Bid. Note. — ^Por other cases, see Monopolies, C5ent. Dig. 1 10; Dec. 
Dig. fi 12.1 

Monopolies (I 12) — Shbhican Anti-Tbust Act — ^**Restbaxnt op 
• Tbade." — ^The words “ restraint of trade,** as used in Sherman Anti- 
Trust Act, July 2, 1800, c. 647, I 1, 26 Stat. 209 (U. S. CSomp. St. 
1901, p. 8200), are to be construed as including ** restraint of com- 
petition.*’ 

[Ed. Note.— For other cases, see Monopolies, Cent. Dig. § 10 ; Dec. 
Dig. I 12. 

For other definitions, see Words and Phrases, vol. 7, pp. 6185, 
6186.] 

In Equity. Suit by the United States against the Eastern 
States Betail Lumber Dealers’ Association and others. De- 
cree for complainant. 

This is an action under the Anti-Trust Act, brought by 
the United States against various associations and corpora- 
tions compo.sed of retail lumber dealers, who are charged 
with being parties to a general conspiracy and combination, 
which it is alleged has limited competition and unlawfully 
obstructed the free flow of trade and commerce among the 
States in lumber and lumber products. 

Clark MeKercher, Special Asst. Atty. Gen., of Washing- 
ton, D. C., for the United States. 

Alfred B. Ormkahamk, of New York City, for EAuterp 
States Betail Lumber Co. and others. 

Morgomy Lewie ds BocMwey of Philadelphia, Pa. iJBow- 
ard Taylwy of St. Louis, Mo., of counsel), for Philadelphia 
Betail Lumber Dealers. 

‘^‘Btfora LAooMBB,'CbXB, Wahd, and Nora, Circuit Judges. 

* Syllabas copyrighted, ISIS, ty West PubUafaliig€Miipanjr. 
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Laoombi, Circuit Judge. . 

[1] Although the record is a long one, the concrete ques- 
tions here presented lie within a narrow compass. Certain 
resolutions, which at one time or anotiier were adopted at 
conferences between the defendants represented by dele- 
gates, [68S] were abrogated some time before the suit was 
brought. Various lists were circulated in the trade, at 
one time or another, known in the record as the ‘‘Yes 
List,” the « No List,” “ List No. 1,” “ List No. 2,” and'“ List 
C”; but the circulation of such lists stopped before suit was 
brought, and there is nothing in the record to indicate that 
there is any intention to resume their circulation by defend- 
ants or by anyone else. The extensive testimony as to these 
earlier resolutions and lists was properly introduced as 
illuminative of the intent with which the continuing circu- 
lation of other lists is carried on and of the object sought 
to be obtained thereby. 

The lists which are still being circulated may be called, 
for lack of a better name, “ Official Reports.” Nothing else, 
so far as we understand it, is now or was being done 4 it the 
time suit was brought by defendants as a combination, ex- 
cept the circulation of these lists, among the members of 
retail lumber dealers’ associations and corporations. This 
seems to be the extent of their offending. Each of these 
Official Rep6i::te reads as follows: 

“ Official Report 

“[Name of the Particular Association Circulating It] 

“ Statement to Members [with the Date]. 

“Tou are reminded that it Is because you are members of our 
association, and have an interest in common with your fellow mem- 
bers in the Information contained in this statement, that they com- 
municate it to you, and that they communicate it to you in strictest 
confidence and with the understanding that you are to receive and 
treat it in the same way. 

“ The following are reported as having solicited, quoted, or as 
having sold direct to the consumers: [Here ftfilows a list ct the 
names and addresses of various wholesale dealers.] 

" Members, upon learning of any Instance of persons. soUcfUng, 
quoting w selling direct to consume simuld at once nqiwt aame, 
and in so doing should, if possible, supply the following Infonnationi: 

^‘The nniiiber and initials of car. 
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« The name of consnma to whom the cat U consigned. 

“The Initials or name of shli^r. 

“The date of arrival of car. 

“The place of delivery. 

“The point of origin.” 

A brief statement of the conditions of the lumber business 
will make plain the bearing of this circular. The trade for 
a long time has been naturally divided into separate groups : 

1. The manufacturer or millman usually turns the stand- 
ing timber or the felled trees into one or more kinds of 
rough hunber. He sells either directly to the retail yard 
dealer, or to the wholesale dealer, or to large consumers 
using large quantities of one kind of lumber. 

2. The wholesale dealers are usually located at or near 
the large markets, such as New York, Chicago, etc. In 
some cases the wholesale dealer maintains a yard; but 
usually he does not do so, acting as middleman to transmit 
orders from his customer to the millman, who fills the 
order direct to the customer. A very large part of the 
wholesaler’s business is the selling of large lots (car load 
or schooner load shipments) to the retail dealer. There 
are some wholesalers who make it a rule to sell and ship 
only to retail yards; others sell only to large [688] con- 
sumers; others sell to both classes. The brief for the Gov- 
ernment contains this statement, which seems to be supported 
by the record: 

“It has been the custom for nearly all manufacturers, mlllmoi, 
and wholesalers of good standing to protect the retail yard dealer 
In any city by refusing to sell to a consumer who Is a customer of 
the retail yard dealer to whom such manufacturer or wholesaler 
sold lumber. But there Is and always has been a large class of 
reputable manufacturers and wholesale dealers who sell lumber to 
large consumers In any city where such manufacturers and whole- 
salers have no customers among retail yard dealers, or where the 
large consumer Is not a customer of any yard at retail prices.” 

8. The retail dealers are located in nearly every town and 
city in the New England and Middle States. They have 
yands in which they store lumber bought from the whole* 
saltf or toe mUlman. From his yard the retailer supplies 
tha local for building or manufacturing purpMe^ 
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In some pltoee the retailer also delivers lumber to Ihe eon- 
sumer directly from schooners or cars, without first placing 
in his yard, where the order is for a large quantity. 

4. The consumers are divided into several groups: (a) 
The -contracting builder of houses, bridges, wharves, and 
who also does repair and construction work of all kinds, 
(b) The converter or manufacturer, who converts the sawed 
lumber into furniture and “ trim,” such as moldings, frames, 
sash, doors, and blinds, and in some cases into boxes and 
containers, (c) The United States Government, and, in 
some localities, municipalities and railroads, (d) The small 
consumer of lumber for small building, repair, and construc- 
tion work, (e) Large factories and manufacturing ^tab- 
li^ments using lumber in large quantities for special pur- 
poses. 

The retail dealer has to carry many different kinds of 
lumber in stock in his yard to make prompt delivery of 
what may be called for. The natural customer of the re- 
tailer is the local contracting builder, who requires either a 
large number of items in small lots or particular items for 
immediate delivery. He also secures some of the trade of 
other consumers, such as large contracting builders of rail- 
roads, docks, etc., and factories of all sorts. 

For a number of years there has been friction between 
the two groups, wholesalers and retailers. Wholesalers 
have complained because some retail dealer has not been 
content with selling in small lots for local delivery, but has 
negotiated sales of large lots from millmen to consumer. 
Retailers have complained because some wholesalers, hav- 
ing discovered a retail dealer’s local customers, have them- 
selves sold to such local customers in competition with the 
retailer. We need not go into the details of this conteo- 
versy, which are spread out at great length in the record. 
Suffice it to say that the ‘‘official report” is a method 
adopted by the retailers to check this cmnpetition. Retliil 
dealers, who are members of one or other of these associa- 
tions defendant, are not required by their associations to 
nsfrain from dealing with any wholesaler whose names wra 
on the list. There is no fine or penalty for' dciiding' With 
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tjiem; nor is the retailer disciplined in any way if he does 
deal with them. But the record indicates that no such 
discipline is necessary. A retail dealer who learns that 
some wholesaler has taken' away customers from another 
retail dealer will not be likely to buy from him, lest, learn- 
ing the names of his own [584] customers, the wholesaler 
might compete with himself to get their trade; Iii the 
brief filed for one of the defendants there is a frank and 
concise summary of the situation: 

“Ordinarily speaking, and other things being equal, a retailer 
would not buy his own source of supply Orom people on these lists, 
and wholesalers would object strongly to getting on these lists, 
because, if they were found out at the business of soling retailers’ 
customers, they knew a retailer would be shy of buying from them.” 

To a greater or less extent, therefore, the circulation of 
these official reports” operates to prevent some whole- 
salers, who othemrise would enter into competition with 
retailers in supplying consumers, from undertaking so to 
compete. That the reports are prepared and circulated to 
accomplish that very object is manifest. 

No doubt every retail dealer has a right to choose from 
whom he will buy, He has a right to impart to anyone else 
any information he may have about the business methods of 
anyone, even though the natural result of thus telling what 
he knows may induce the person whom he tells to cease 
business relations with the other person. May the several 
retail dealers combine into an association, in order the better 
to acquire and distribute knowledge about the businesa 
methods of others, by means of the circulation among them- 
selves of reports such as these? 

[2] It seems to us that they can not do so without violating 
the Sherman Act It is now well settled that the words 
“ restraint of trade ” in that act are to be construed as in- 
cluding "restraint of competition.” Full, free, and un- 
trammeled competition in all branches of interstate com- 
merce is the desideratum to be secured. 

Mudi is said in argument of the evils which will result if 
the retail dealers are prevented from taking defensive meas- 
ures to restrain the competition with them of the whole- 
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saler, who, haying no yard, and not seddng the smaller local 
trade of the retailer, is endeavoring to take away the prov- 
able part of his trade. It is pointed out that it is expensive 
for a retailer to maintain a yard, with large quantities of 
a great variety of lumber in it, ready for prompt delivery 
at all times. If his business shrinks, through his losing the 
chance of making car and schooner load sales in his locality, 
the local yard, it is said, will become less and less well 
stocked, and will finally disappear entirely. But wit)! such 
ultimate results the court is not concerned. Congress has 
considered the results, and chosen what seemed to it the 
wisest course. 

“Competition, free and unrestricted. Is the general rule which 
governs all the ordinary business pursuits and transactions of life. 
Evils, as well as benefits, result therefrom. In the fierce heat of 
competition, the stronger competitor may crush out the weaker; 
fiuctuatlons In prices may be caused that result in wreck and dis- 
aster; yet, balancing the benefits as against the evils, the law of 
competition remains as a controlling element In the business world. 
That free and unrestricted competition * * • may be productive 
of evils does not militate against the fact that such Is the law now 
governing the subject.’’ V. 8. v. Freight Aseociation, 166 U. 8. 837, 
IT Sup. Ct. 657, 41 L. Ed. 1007. 

The circulation of this circular certainly tends to restrain 
directly some wholesalers from entering into competition 
with retailers. This [586] seems to be contrary to the 
statute as thq^ Supreme Court has construed it. That the 
defendants and their members are in a combination to 
prepare such circulars and to distribute them is manifest. 

We conclude that the Government is entitled to an injunc- 
tion against the further circulation of tiiese “official re- 
ports.” 
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EASTEBN STATES RETAIL LUMBER DEALERS’ 
ASSOCIATION «. UNITED STATES.* 

MoBRIDE, INDIVIDUALLY AND AS PRESIDENT 
OF THE RETAIL LUMBERMEN’S ASSOCIATION 
OF PHILADELPHIA, v. THE UNITED STATES. 

AmiALS FROM THE DISTRICT COCRT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK. 

No 8. 511, 550. Argued October 24, 27, 1913.— Decided June 22, 1914. 

[234 U. S., 600.] 

Conspiracies are seldom capable of proof by direct testimony and a 
conspiracy to accomplish that which is their natural consequence 
may be Inferred from the things actually done.^ 

The Sberman Law, as construed by this court in the Standard OH 
Case, while not reaching normal and usual contracts incident to 
lawful purposes and in furtherance of legitimate trade, does 
broadly condemn all combinations and conspiracies which restrain 
the free and natural flow of trade in the channels of interstate 
commerce. 

Held in this case that the circulation of a so-called official report 
among members of an association of retail dealers calling attention 
to actions [601] of listed wholesale dealers in selling direct to con- 
sumers, tended to preTent members of the association from dealing 
with the listed dealers referred to in the report, and to directly 
and unreasonably restrain trade by preventing it with such listed 
dealers, and was within the prohibitions of the Sherman Law. 

While a retail dealer may unquestionably stop dealing with a whole- 
saler for any reason sufficient to himself, he and other dealers may 
not combine and agree that none of them will deal with such 
wholesaler without, in case interstate commerce is involved, vio- 
lating the Sherman Law. 

An act, harmless when done by one person, may become a public 
wrong when done by many acting in concert in pursuance of a 
conspiracy. Orenada Lumber Co, v. MUtsUsippi, 217 U. S. 433. 

201 Fed. Bep. SSL 

• For opinion of the district court (201 Fed. 581), see ants, 

page 856. 

^ Syllabus and statements of aiguments copyrighted, 1914, by The 

Bshim iihw Publishing Dompany, 
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Argumeiiti lot^ Appellants. 

[68 L. Bdi 1490.n 

4 

[MoNOSOLT-^-GolWBXIfATldN OF RstAILEBS — SUFFBESSINQ OOMFlTTinOIf 
BT Wholbsalebs.— T he concerted, systematic, and periodic circula- 
tion by associations of retail lumber dealers among theiF members 
through a sofcalled ** official r^rt’* of confldentiat informa^n of 
the names of wholesale lumber dealers engage4 in interstate 'trade 
reported as soliciting from, or selling directly to, consumers, such 
members, upon learning of any such instances, being called upon, to 
report the same promptly, supplying detailed information as to the 
particulars of the transaction, violates the prohibitions of the Anti- 
Trust Act of July 2, 1890 (26 Stat. at L. 206, chap. 647, U. S. Comp. 
8tat 1901, p. 8200), against combinations in restraint of interstate 
trade and commerce, where, although each retailer is left free to 
act as he sees fit, these reports were circulated with the Intention 
and effect of causing the retailers to withhold their patronage from 
the listed wholesalers, and thus directly and appreciably impairing 
their interstate trade.] 

[For other cases, see Monopolies, II b, in Digest Sup. Ct. 1908.] 

The facts, which involve the determination of whether an 
arrangement between certain retail lumbermen’s associa- 
tions in regard to their relations with wholesale dealers 
amounted to a combination and conspiracy in restraint of 
trade rrithin the prohibitions of the Sherman Act, are stated 
in the opinion. 

• 

Mr. Alfred B. Oruikahank for appellants in No. 511, and 
Mvi Howard Taylor, with whom; Mr. Charlea E. Morgan, 
Mr. 0. E. Morgan, Sd, and Mr. Chailea B. Bropky were on 
the brief, for appellants in No. 550: 

The Sherman Act prohibits undue, limitations on coin- 
petitive conchtions. 

The combination, or concerted acti<m, of these defmdants 
in distributing circulars stating the true position of lumber- 
men in the. trade was not a combination whioh undnly. re- 
strained competition. 

The true tjoestion under the English and American an- 
thorities is whether the circulation of the "C>ffid8l..i49M” 

II,, ■ , 1 1 .. 1 , I I H .I ■■■ I . j, I 

•Tbe paragraph following, in brackets, oonvrises the s|l|a|)eil,ot 
the case as r^rted In rolnme 6 S, page Lawyers Edition, Su- 
preme Osut B^rta Syllabus ccvyrlghted ISU, 1014, by IQie Law- 
ysia Oo>« 0 eratlTe PnbllSblng Oompauy. 
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is a reasonable defensiTe measure or is an unreasonable, 
bffmsive, and malicious means to eliminate competition. 

There was no combination or concert of action among 
defendants to boycott those whose names appeared on the 
“ Qlicial Reports.” 

[602] The evidence concerning past occurrences, if rele- 
vant at all, tends to establish that the defendants’ present 
intent is right and law abiding. 

These present appellants are not responsible for the ao- 
'tions of individuals in other local associations. 

There was no confederation among the various local asso- 
ciations, except with respect to the circulation of the “ Offi- 
cial Reports.” 

No absurdities were contemplated by the Sherman Act. 

In support of these contentions, see Aikens v. Wiaeonain, 
195 17. S. 194; AUan v. Flood, App. Cas. 1898, 1; Bohn 
Mfg. Co. V. HoVlui, 54 Minnesota, 223; Carew v. Ruther- 
fo^, 106 Massachusetts, 1, 14; Central LwmheT Co. v. South 
Dakota, 226 U. S. 157 ; Collins v. American Navas Co., 34 
Misc. 2M; 8. C., affd, 68 App. Div. 639; Continentdl Ins. 
Co, V. Underwriters, 67 Fed. Rep. 310, 320 ; Cooke on Com- 
binations (2d ed.), c. V; Cooley on Torts (2d ed.), 828; 
Dueber Watch Co. v. Howard, 55 Fed. Rep. 851, 854 ; 8. C,, 
66 Fed. Rep. 687, 645; Ertz v. Produce Exchange, 79 Min- 
nesota, 140, 144; Gompers v. Bucks Stove Co., 221 IJ. S. 418, 
436; Grenada Lumber Co. v. Mississippi, 217 U. S. 433, 441; 
Lawler v. Loewe, 187 Fed. Rep. 522, 526; Loewe v. Lawlor, 
208 U. S. 274, 291 ; Macavdey Bros. v. Tierney, 19 R. I. 255, 
259; MRls v. United States Priming Co., 99 App. Div. (N. 
Y.) 605; Mogul Steamship Co., App. Cas. 1892, 25 ; 8. 0., 
L. R. 28, Q. B. 598, 614; Montgomery Ward Co. v. South 
Dakota Retail Ass^n, 150 Fed. Rep. 418; Nash v. Unitad 
States, 229 U. S. 878; NaMondl Protective Ass'n v. Cuming, 
170 N. Y. 815; Quinn v. Lathem, App. Cas. 1901, 495, 512; 
Standard OR Co. v. United States, 221 TJ. S. 1, 58; State v. 
Adame Lumber Co., 81 Nebraska, 892, 412; Toledo dbo. Ry. 
Co. V. Pennsylvania Co., 54 Fed. Rep. 780, 788; United 
Stestee \. Trans-Missouri Association, 166 IJ. S. 387; 
United States y. Kissel, 218 IJ. S. 601; United States t. 
4inai5*-^4— u — 65 
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Argument for the TTnited States. 

Am 0 f» Tobacco Co.^ 221 17. S. 106,. 177 j United StatOi v- St, 
Louis Tofvnindl^ 224 U. S. 888, [608j 394j XJnitsd States ▼. 
Reading Go., 226 U. S. 324; United States v. Un. Pae. E. R. 
do., 226 tJ. S. 61, 84; Wabash B. R. Co. v. BatuMhan^ Xil 
Fed. Bep. 563, 569 ; WoZAier t. Cronin, 107 MassachnSetts, 
555, 564. 

Mr, Assistant to the Attorney Oeneral Todd for the Uiut^ 
'States: • . 

The evidence establishes an agreement or combination 
between the defendant retailers to prevent wholesalers from 
selling directly to consumers by refusing to buy from (boy- 
cotting) them if they do. This is shown by the declared 
purpose of the defendant associations as disclosed by their 
con^itutions and by-laws; the compilation and circulation 
of the so-called “officials reports” or blacklists; the actual 
course of conduct of defendants in concertedly withdrawing 
their patronage from listed wholesalers ; admissions of mem- 
bers of defendant associations; and other testimony showing 
general recognition of and obedience to a tacit or moral 
obligatidn upon members so to withdraw their patronage. 
The inference of an agreement to boycott is confirmed by 
the decisions of other courts in conspiracy cases. Common- 
voeaUh T. McLean, 2 Pars. (Pa.) 367 ; 3 Greenleaf on £v., 
§ 98; Patnode^y. Westenhaver, 114 Wisconsin, 460; Regina 
V. Murphy,b C'. & P. 897 ; ReUley v. United States, 106 Fed. 
Rep. 896;. State v. Adams Lumber Co., 81 Nebraska, 892; 
United States v. Sacia, 2 Fed. Bep. 754; Webb. v. Drake, 26 
So. Bep. (La.) 791; 2 Wharton, Criminal Law, § 1398. 

An agreement or combination by retailers to refuse to bi^ 
from (boycott) wholesalers who sell directly to consumers 
interferes with the free and normal flow of trade and theeo- 
fore violates the Anti-Trust Act. BaUey v. Master Phmb' 
ers^ Ass'n, 108 Tennessee, 99; Seek ▼. B<Uhoay Teamsters* 
Union, 42 L. B. A» 407; Bohn Mfg. Go. v. HoJUs, 54 Minne- 
;i^^,228; BoutweR v. Marrtil Vwmont^l; B^ncmr'T. /dogbe 
jP^. do., 116 Georgia, 429;. Ueuey v. 
typography Union, 45 Fe4 Bep. 186; Dorenm 
neepi 176 xilinois, 608; RUis r. Inman, 131 Fed Bep. 188; 
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Chmptn ▼. Buckt Stove Co^ 221 U. S. 418; Same ▼. SamOy 
^ App. D. C. 83 ; Oretuida Lumber Co. v. J/tuuftppt, 217 

U. S. 433; Havxa^en v. Youghioghenif Coal Co«y 111 Wis- 
consin, 545 ; Hopkine y. Oxley Stave Co., 83 Fed. Rep. 912 ; 
Jaeheon ▼. Stamfieldy 137 Indiana, 582; KUngeVt Pharmcusy 

V. Sharp, 104 Maryland, 218; Loewe v. LawUr, 208 U. S. 
274^ Lucke t. Clothing Guttera Ass'n, 77 Maryland, 396; 
Maoauley Bros. v. Tierney, 19 R. I. 256 ; Montgomery Ward 
<Ss Cq. t. So.- Dak. Merchants' Ass'n, 160 Fed. Rep. 413 ; 
Montague v. Lowry, 193 U. S. 38; Olvoe v. Van Patten, 7 
Tex. Civ. App. 630; Purington v. Hinchli/f, 219 Illinois, 159; 
Retail Dealers' Ass'n v. State, 48 So. Rep. (Miss.) 1021; 
State V. Adams Lumber Co., 81 Nebraska, 393; Steers v. 
United States, 192 Fed. Rep. 1; Thomas v. C., N. 0. <& T. P. 
R. Co., 62 Fed. Rep. 803; Wehh v. Drake, 26 So. Rep. (La.) 
791. 

Viewing the agreement or combination between the de- 
fendants merely as one to circulate amongst themselves lists 
of wholesalers who sell directly to consumers, it unreason- 
ably restricts competition between wholesalers and retailers 
in selling to consumers and therefore violates the Anti- 
Tmst Act. Am, Tobacco Co. v. United Stales, 221 U. S. 106; 
Nash V. United States, 229 U. S. 373; Quinn v. Leatham 
(1901), A. C. 495; Standard OH Co. Case, 221 U. S. 1. 

The plea that this combination was a reasonable and 
necessary measure to defend the position of retailers in 
the trade is irrelevant in law and unfounded in fact. Ches. 
<6 Ohio Puel Co. v. United States, 115 Fed Rep. -610; 
Orenada Lumber Co. v. Mississippi, 217 U. S. 433; Loewe 
y. Lavolor, 187 Fed. Rep. 522. 

Mr. Justice Dat delivered tiie opinion of the court. 

These are appeals from a decree of the District Court of 
the United States for the Southern District of New York 
[606] in an action brought by the United States under the 
Sherman Anti-Trust Act (July 2, 1890, c. 647, 26 Stat. 
200), Khving for its object an injunction against certsin 
oornMnations of retail lumlwr dealers, which, it 
•tefted, lhaid ^tered into a cDnq>ir^y to ^vent whokodt 
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dealers from selling directly to consumers of lumber. The 
defendants are various lumber associations composed largely 
of retail lumber dealers in New York, New Jersey, Penn- 
sylvania, Connecticut, Massachusetts, Rhode Island, Mary- 
land, and the District of Columbia, and the officers* and 
directors of the associations. The record is very voluminous, 
but the facts essential to a consideration of the decree of the 
district court are in comparatively narrow compass. While 
the record also concerns practices which are said to have 
been abandoned, the decree entered, declaring the defend- 
ants named to be in a combination or conspiracy to restrict 
and restrain competition, depends solely upon the method 
adopted and being used by the defendants in the distribu- 
tion of the information contained in a certain document 
known as the Official Report,” the form of which, set forth 
in the decree, is as follows: 

** Official Repobt. 

**(Name of the Particular Association Circulating it.) 

** Statement to Members (with the Date). 

“You are reminded that it is because you are members of our 
Association and have an interest in common with your fellow mem- 
bers in the Information contained in this statement, that they com- 
municate it to you ; and that they communicate it to you in strictest 
confidence and with the understanding that you are to receive it and 
treat it in the same way. 

“The following are reported as having solicited, quoted or as 
having sold difqjct to the consumers: 

“(Here follows a list of the names and addresses of various 
wholesale dealers.) 

[606] “Members upon learning of any instance of persons solicit- 
ing, quoting, or selling direct to consumers, should at once report 
same, and in so doing should, if possible, supply the following 
information : 

“ The number and Initials of car. 

“ The name of consumer to whom the car is consigned. 

“ The initials or name of shipper. 

“ The date of arrival of car. 

“The place of delivery. 

“ The point of origin “ ; 

and the defendants were enjoined from oombiniiig, eon* 
qpiring or agreeing together to distribute and fro^l dith 
tributing to members of the associations named or any olbeir 
person or persons any information showing soliciting, quota- 
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tions, or sales and shipments of lumber and lumber products 
from manufacturers and wholesalers to consumers of or 
dealers in lumber, and from the preparation and distribu- 
tion of the lists above described as the Official Report ” 
or the use of a similar device. 

The record discloses that the defendant associations are 
constituted largely of retail lumber dealers, each of whom 
has the natural desire to control his local trade, which the 
}*etailers contend has been unduly interfered with by the 
wholesalers in selling to consumers within the local terri- 
tory in such wise as to conflict with what they regard as a 
strictly local trade, and it appears that the defendant asso- 
ciations have for their object, among other things, the adop- 
tion of ways and means to protect such trade and to prevent 
the wholesale dealers from intruding therein. The particu- 
lar thing which this case concerns in the retailers’ efforts 
to promote the end in view is the attempt in the manner 
shown, by the circulation of the reports in question, to keep 
the wholesalers from selling directly to the local trade. The 
trade of the wholesalers involved covers a number of States, 
and there is no question but that the supplying of lumber 
to the large num[607]bers of retailers in these associations 
in different States is interstate trade and that if the prac- 
tices are illegal within the Sherman Act ihey may be reached 
by this proceeding. Swift ds Co. v. United StateSj 196 U. S. 
376 ; Loewe v. Lawlor^ 208 U. S. 274, 300. 

The record discloses a systematic circulation among the 
members of the defendant associations of the official report 
above quoted. The method of operation as stated by the 
learned counsel for the appellants is thus summarized in 
his brief: 

**The names on this list are obtained and placed thereon as the 
result of complaints made by individual retailers. When an indi- 
vidual member of a retail association learns of a sale by a whole- 
saler to one of the customers of the retailer he may complain in 
writing to the secretary of his association, whose duty It Is tho'e- 
upon to ascertain the facts by correspondence with the wholesaler 
In question and such other means as may seem proper. Should the 
r^Knrt or comidaint be without proper foundation or should the 
secareifcafy beo^me satisfied that the matter is a trilling one or the 
HaM of inadvertehce, the incident usually terthinates at tills point; 
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but tlunild 4^ oompMnt appear to be serlpua imd wen funded t3ie 
case is submitte^to the board of directors of the retail association at 
its next meeting and should the board be satisfied that the whole- 
saler is generally making a practice of selling to consumers or cus- 
tomers of the retail trade, the secretary is directed to report the 
name of such wholesaler for the official list Thereupon the secre- 
tary sends the name to Mr. Crary, of New York, who adds it upon 
the next report to the names of those already thereupon. Bach r^rt 
contains the names of all wholesalers who have been reported from 
the very beginning as selling to consumers and whose names have 
not been removed for cause. The reports or lists after being printed 
in New York are distributed amongst the secretaries of the defend- 
ant associa[60d]tions^ those for each association being marked with 
its name and in that way only being distinguished from those sent 
to the other associations. The secretary of each association then 
distributes the lists to his members. Should any wholesaler desire 
to have his name removed from the list he can have it done upon 
satisfactory assurance to the local secretary that he is no longer 
selling in competition with the retailers. In practice the greatest 
care is taken to make the list accurate, and as a matter of fact, it 
only contains the names of such wholesalers as are absolutely com- 
mitted to the practice of competing with retailers for the custom of 
builders and contractors.** 

The reading of the official report shows that it is intended 
to give confidential information to the members of the asso- 
ciations of the names of wholesalers reported as soliciting 
or selling directly to consumers, members upon learning of 
any such instances being called upon to promptly report 
the same, supplying detailed information as to the particu- 
lars of the transaction. When viewed in the light of the 
history of these associations and the conflict in which they 
were engaged to keep the retail trade to themselves and to 
prevent wholesalers from interfering with what they re- 
garded as their rights in such trade there can be but one 
purpose in giving the information in this form to the mem- 
bers of the retail associations of the names of all whole- 
salers who by their attempt to invade the exclusive territory 
of Ihe retailers, as they regard it, have been guilty of nnfair 
competitive trade. These lists were quite commonly spoken 
of as blacklists, and when the attention of a retailer was 
brought to the name of a wholesaler who had acted| in this 
wise it was with the evident purpose that he should l^bw 
of such oohduct and act ac<^rdingly. , True it is £kat ^ 
is no agreement among the retailers to refrain from deali^ 
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^ith listed wholesnlexs, nor is tiiere any penalty annexed 
for the failure so to do, but he is blind indeed who does 
not see the [609] purpose in the predetennined and periodi- 
cal circulation of this report to put the ban upon whole- 
sale’dealers whose names appear in the list of imfair dealers 
trying by methods obnoxious to the retail dealers to supply 
the trade which they regard as their own. Indeed this 
purpose is practically conceded in the brief of the learned 
.counsel for the appellants: 

“ It was and is conceded by defendants and the court below fbund 
that the circulation of this Information would have a natural 
tendency to cause retailers receiving these reports to withhold pat- 
ronage from listed concerns. That was of course the very object 
of the defendants In circulating them." 

In other words, the circulation of such information among 
the hundreds of retailers as to the alleged delinquency of 
a wholesaler with one of their number had and was intended 
to have the natural effect of causing such rctailerp to with- 
hold their patronage from the concern listed. 

The Sherman Act has been so frequently and recently 
before this court as to require no extended discussion now. 
Standard Oil Co. v. V rated Stales, 221 U. S. 1; JJ idled 
States V. American Tobacco Co., 221 U. S. 106; United 
States V. St. Louis Terminal, 224 U. S. 383 ; Standard Sani- 
tary Mfg. Co. V. United States, 226 U. S. 20; United States 

T. Union Pacific R. R. Co., 226 TJ. S. 61; United States v. 
Reading Co., 226 U. S. 324; Uidted States v. Patten, 226 

U. S. 525; Naeh v. United States, 229 U. S. 378; Straus v. 
American Publishers’’ Ass’n, 231 U. S. 22. It broadly con- 
demns all combinations and conspiracies which restrain tha 
free and natural flow of trade in the channels of interstate 
commerce. It is true that this court held in the Standard 
Oil and Tobacco cases, supra, and in the subsequent cases 
following them, that in its proper construction the aqt was 
not intended to reach normal and usual contracts incid^ 
to lawful purposes and intended to [610] further legitimate 
trade, and summarizing the meaning of the act in the 
Tobacte ease, this conrt said (221 U. S. 179) : 

; tiw rnle of reason to the construction of the stnUita tt 

vr|| Md in te*' Btaadard Ou case that as the words ^ rsstraiat Of ' 
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trade* at common law and in the law of this country at the time of the 
adoption of the Anti-Trust Act only embraced acts or contracts or 
agmments or combinations which operated to the prejudice of the 
public interests by unduly restricting competition or unduly obstruct- 
ing the due course of trade or which, either because of their inherent 
nature or effect or because of the evident purpose of the acts, etc., 
injuriously restrained trade, that the words as used in the statute 
were designed to have and did have but a like significance.*’ 

The same principle was affirmed in Nash v. United States^ 
supra. The court in the Standard Oil case construed ther 
act as intended to reach only combinations unduly restrictive 
of the flow of commerce or unduly restrictive of competi- 
tion, and, illustrating what were such undue or unreason- 
able combinations, it classed as illegal (p. 58) all contracts 
or acts which were unreasonably restrictive of competitive 
conditions, either from the nature or character of the con- 
tract or act or where the surrounding circumstances were 
such as to justify the conclusion that they had not been 
entered into or performed with the legitimate purpose of 
reasonably forwarding personal interest and developing 
trade, but on the contrary were of such a character as to 
give rise to the inference or presumption that they had been 
entered into or done with the intent to do wrong to the gen- 
eral public and to limit the right of individuals, thus re- 
straining the free flow of commerce and tending to bring 
about the evils, such as enhancement of prices, which were 
considered to be'^ against public policy.’’ And in Loewe v. 
Lofwlar^ supra^ this court held that a combination to boy- 
[611]cott the hats of a manufacturer and deter dealers 
from buying them in order to coerce the manufacturer to a 
particular course of action with reference to labor organiza- 
tions, the effect of the combination being to compel third 
parties and strangers not to engage in a course of trade ex- 
cept upon conditions which the combination imposed^ was 
within the Sherman Act. In Gompers v. Bucks Stave db 
Range Co.^ 221 U. S. 418, after citing Loewe v. LawloTy 
suproy this court said (p. 488) : 

the principle announced by the court was general. It, (the 
Sherman Act] covered any illegal means by which Interstate com- 
merce Is restrained, whether by unlawfal combinations of capttiU; or 
unlawful oombinatioiis of labor; and we think also whether tl^ ie- 
straint he occasioned by unlawfal contracts, trusts, pooling arrange*' 
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meatSi blacUlate, boycotts, coercion, threats, intimidation, and 
whethmr these be made effective, in whcde or in part by acts, word% 
or printed matter.” 

And see Montague db Co, ▼. Lou>ry, 198 U. S. 88. 

These principles are applicable to this situation. Here 
are wholesale dealers in large number engaged in interstate 
trade upon whom it is proposed to impose as a condition of 
carrying on that trade that they shall not sell in such man- 
pef that a local retail dealer may regard such sale as an 
infringement of his exclusive right to trade, upon pain of 
being reported as an unfair dealer to a large number of 
other retail dealers associated with the offended dealer, the 
purpose being to keep the wholesaler from dealing not only 
with the particular dealer who reports him but with all 
others of the class who may be informed of his delinquency. 
“ Section 1 of the act, * * * is not confined to voluntary 
restraints, as where persons engaged in interstate trade or 
commerce agree to suppress competition among themselves,* 
but includes as well involuntary restraints, as where persons 
not so engaged conspire to compel action by others, or to 
create artificial [612] conditions, which necessarily impede 
or burden the due course of such trade or commerce or re- 
strict the common liberty to engage therein.” United Statee 
V. Patten, eupra, p. 541. This record abounds in instances 
where the offending dealer was thus reported, the hoped-for 
effect, unless he discontinued the offending practice, realized, 
and his trade directly and appreciably impaired. 

But it is said that in order to show a combination or con- 
spiracy within the Sherman Act some agreement must be 
diown under which the concerted action is taken. It is ele- 
mentary, however, that conspiracies are seldom capable of 
proof by direct testimony and may be inferred from the 
things actually done, and when in this case by concerted 
action the names of wholesalers who were reported as hav- 
ing made sales to consumers were periodically reported to 
the other members of the associations, the conq>iracy .to 
accomplish tiiat which was the natural consequmce of such 
fctim pay be readily inferred. 

The. circulation of these reports not only tends to direct^ 
reetrain tiie freedom of commerce by preventing tibe luted 
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clealera from anteriiig into eon 4 )etiti<m^ with retailaro, aa was 
held by tiie District Court, but it directly tends to {nrerent 
other retailers who have no personal grievance against him 
and with whom he mig^t trade, from so doing, tiiey being 
deterred solely because of the influence of the report circu- 
lated among the members of the associations. In other 
words, the trade of the wholesaler witii strangers was di- 
rectly affected,' not because of any supposed wrong which 
he had done to them, but because of the grievance of » mem- 
ber of one of the associations, who had reported a wrong to 
himself, which grievance when brought to the attention of 
others it was hoped would deter them from dealing with the 
offending party. This practice takes the case out of those 
normal and usual agreements in aid of trade and commerce 
which may be found not to be within the act and puts it 
within the pro[618]hibited class of undue and unreasonable 
restraints, such as was the particular subject of condemna- 
' tion in Loewe v. Lawler, supra. 

The argument that the course pursued is necessary to the 
protection of the retail trade and promotive of the public 
welfare in providing retail facilities is answered by the 
fact that Congress, with the riglit to control the field of 
interstate commerce, has so legislated as to prevent resort 
to practices which unduly restrain competition or unduly 
obstruct the free flow of such commerce, and private choice 
of means must^yield to the national authority thus exerted. 
Addyston Pipe Co. v. United States, 175 U. S. 211, 241, 242. 

Anderson v. United States, 171 U. S. 604, is cited and 
relied upon by the appellants. In that case this court 
sustained, as against an attack under the Sherman Law, 
the legality of an association called the Traders’ Live Stock 
Exchange in Kansas City. An agreement among purchasers 
of cattle for the purpose of regulating and eontrolling the 
local business among themselves had been entered into, And 
one of the roles provided that the members of the exchange 
diould not deal with any other yard trader unless he was 
A menfl)er of such exchange. It was sud (p. 618) : ■ • 

“There is no evidence that these dtfentents have in aii9 
oQier tbao bgr the rules above mentioned Undeced or tiiqiede6<^ben 
itai trading, or selling their stodc, or that theg liavv>lB. aiig 
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TXSr Interfered widi the ft^om of aoceea te the •todorerde o< anjr 
and all other traders and purchasers, or hlndoed their obtaining the 
same facilities which were thweln afforded by the stockyards com- 
pany to the defendants as members of the exchange, and we think 
the evidence does not tend to show that the above results have flowed 
from* the adoption and enforcement of the rules and regulations re- 
ferred to.”' 

[ 614 ] As distinguished from this situation the present 
case shows that the trade of the listed wholesalers is hin- 
dered or impeded; that competition is suppressed and the 
natural flow of commerce interfered with as the direct re- 
sult of the circulation of the official reports in the manner 
stated. The case is quite different from the Andei*8on case. 
And see Montague <& Go. v. Lovory, supra, p. 48. 

A retail dealer has the unquestioned right to stop dealing 
with a wholesaler for reasons sufficient to himself, and may 
do so because he thinks such dealer is acting unfairly in 
trying to undermine his trade. “ But,” as was said by Mr. 
Justice Lurton, speaking for the court in Grenada Lum- 
ber Co. V. Mississippi, 217 U. S. 433, 440, “ when the plain- 
tiffs in errm: combine and agree that no one of them will 
trade with any producer or wholesaler who shall sell to a 
consumer within the trade range of any of them, quite an- 
other case is presented. An act harmless when done by one 
may become a public wrong when done by many acting in 
concert, for it then takes on the form of a conspiracy, and 
may be prohibited or punished, if the result be hurtful to 
the public or to the individual against whom the concerted- 
action is directed.” 

When the retailer goes beyond his personal right, and, 
con^iring and combining with others of like purpose, seeks 
to obstruct the free course of interstate trade and commerce 
and to unduly suppress competition by placing obnoxious 
wholesale dealers under the coercive influence of a condem- 
natory report circulated among others, actual or possible 
custcuners of the offenders, he exceeds his lawful rights, and 
such action brings him and those acting with him within the 
condemnatimi of the act of CtHigress, and the District Court 
wsiff right in so holding. It follows that its decree must hil 
Affirmed. 
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CITIZENS’ WHOLESALE SUPPLY CO. SNYDER 

ET AL. 

(Circuit Court of Appeals, Third Circuit February 1, 1918.) 

[201 Fed. B^. 007.] 

Moropouxb (I 12) — Combinations — ^Violation or Fbderai. Anti* 
Tbust Law, — Citizens of a municipality, who In good fUlth com* 
bine to enforce an ordinance thereof, beHevlng on reasonable 
grounds that It Is valid, while In fact Invalid as Interring with 
Interstate commerce and so finally adjudged in the litigation Insti- 
tuted by them, are not guilty of violating Anti-Trust Act July 2, 
1890, c. 847, 28 Stat 209 (U. S. Comp. St 1901, p. 8200), and are 
not liable for damages sustained by the person prosecuted by them 
for violating the ordinance.* 

[Ed. Note. — ^For other cases, see Monopolies, Cent Dig. I 10; 
Dec. Dig. i 12.] 

[908] In Error to the District Court of the United States 
for the Middle District of Penn^lvania; Joseph Buffington, 
Judge. 

Action by the Citizens’ Wholesale Supply Company against 
Dennis H. Snyder and others. There was a judgment for 
defendants, and plaintiff brings error. Affirmed. 

A,' A. Vogburff, of Scranton, Pa., Philemon S. Karghner, 
of Adelphi, Ohio, and John C. Nigsley, of Harrisburg, Pa., 
for plaintiff in error. 

Harry S. KHight, of Sunbury, Pa., and M. H. Taggart, 
■of Northumberland, Pa., for defendants in error. 

Before Ghat and McPherson, Circuit Judges, and Bell- 
stab, District Judge. 

J. B. McPherson, Circuit Judge. 

In this action the Supply Company, an Ohio corporatkm, 
charges certain citizens of Sunbury, Pa., with violating the 
Anti-Trust Act of 1890 (Act July 2, 1^, c. 647, 26 Stat, 
209 [U. S. Comp. St. 1901, p. 8200]). The stateinent of 
claim avers that the defendants, an unincorporated aseccia* 
tion of merchants and buaness men, combined to netaoB 

* Syllabus copyrighted, 1918, by West PuUlshlug Oompanjr. 
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interstate trade of the Supply Ckimpany in grocetiee 
and othw merchandise. The trial judge n<m-suited the plain- 
tiff, and adhered to that ruling upon the subsequent motion 
required by the State practice. The facts are as follows: 

Since the early years of the State the subject of ** ped- 
dling” — selling at retail from house to house or on the 
streets of a municipality — ^has been much considered in 
Pennsylvania, both by the legislature and by the councils 
of cities and boroughs. And the courts have often been 
<»lled upon to determine the scope and validity of numerous 
ordinances dealing with this persistently agitated matter. 
Among recent decisions of the appellate courts is the case 
of North Wales Borouffh v. Brownhack, 10 Pa. Super. Ct. 
227, in which an ordinance drawn in a particular form was 
held to be valid by the Superior Court; this ruling being 
afterwards affirmed by the Supreme Court, 194 Pa. 609, 
45 Atl. 660, 49 L. R. A. 446. The decision of the Superior 
Court was announced in April, 1899, and in the following 
December the borough of Sunbury passed an ordinance 
essentially the same as the ordinance of North Wales. Sec- 
tion 1 provided: 

“ That after the passage of this ordinance It shall be nnlawful for 
anj person or persons to sell at retail by sample or otherwiKe, or 
to solicit orders at retail, or to solicit orders for, sell, or deliver at 
retail, either on the streets or by traveling from house to house 
within the limits of the borough of Sunbury, any books, paintings, 
foreign or domestic goods, wares, merchandise, or fruits, not of 
their own manufacture or production, without first obtaining team 
the chief burgess of the borough of Sunbury a license for sudi 
purpose.” 

In April, 1902, the Supply Company (whose agents had 
been soliciting orders and delivering goods in the borough 
without a license) undertook by the hands of Rearick, one 
of these agents, to deliver certain brooms in fulfillment of 
previous orders. The secretary of the merchants* associa- 
tion believed that the original packages had been broken, 
and that the brooms were no longtu- protected by tiie cqm- 
[909] meroe clause of the Federal Constitution. Accord- 
ingly 8e directed the captain of the borough polks to prose* 
cnte Bearidc for vidating the ordinance, ’and a fine was 
imposed by a justice of the peace. Upon appeal the quarter 
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searions of tlie oonnty affirmed time eonvictioit, «ttd tl|0 
Superior Court in a careful and elaborate opinion (Com- 
monwealth ▼. Bearick, 26 Pa. Super. Ct 384) affirm^ the 
judgment of the quarter sessions. The Supreme Court of - 
PouisylTuiia refused permission to appeal (practically af- 
firming the Superior Court), and the case was thereupon 
reidoved to the Supreme Court of the United States, where 
.the judgment was reversed in December, 1906. Rearick v. 
Pennsylvania, 203 U. S. 507, 27 Sup. 169, 61 L. Ed. 296;. 
The details of the controversy are not important. It is 
enough to say that the transport of the brooms for the 
purpose of filling the orders was held to be protected com- 
merce. After several years of litigation it thus appeared 
that four tribunals of the State held one opinion, while the 
Supreme Court held a different, but, of course, the domi- 
nant, opinion, concerning the same transaction. The asao- 
ciatioii had no doubt been wrong, but certainly no one can 
affirm that the question was not fairly debatable. Two 
years later the present suit was brought charging certain 
members of the association with combining to restrain inter- 
state commerce. It is argued that the combination was 
sufficiently proved — or at all events that a jury might so 
find — by the facts that the secretary directed the arrest 
of Bearick under the ordinance and that the association de- 
fended the proceeding before every tribunal that considered 
it. No evidence was offered to show impairment of the 
Supply Company’s trade in Sunbury, and the claim for 
damages was limited to three times the fees and other 
expenses of the litigation. 

This situation does not call for extended comment. So 
far as appears, the defendants had nothing to do with 
the passage of the ordinance (even if this were im^nrtsMt 
in the present case). The single allegation is that as thiq^ 
oombined to enforce it against the Scq>ply Compna^ they 
omnbined necessarily to restrain commerce unlawfully he* 
tween the States in question. It may perhaps be noted 
the oompany’s general right to make interstate riiipltttll^ 
mw not^ denied by tiie defendants. They merriy atifediid 
the pairfficalar shipment of brooma beieause in their 
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th«d aitides ha<3 lost the protection of the original pack- 
age and had become part of the general mass of property 
in the borough, over which the ordinance could exercise con- 
trol. Of course, an ordinance that conflicts with the com- 
merce clause must ultimately give way; but we cannot atsent 
to the pn^wsition that two persons cannot ctunbine in good 
faith to take action in the courts under such an ordinance 
without being exposed to the sanctions of the Anti-Trust 
Act. A citizen has a right to act in good faith upon the 
tielief that a law or an ordinance passed by constituted 
aui&ority is valid. Prima facie it is valid, and although his 
belief may no doubt be erroneous now and then, and he 
may have his labor and cost for his pains, we think it clear 
that even then he is not to be treated as a deliberate wrong- 
doer. We cannot suppose that the general words of the 
Anti-Trust Act were intended to include an agree[910]ment 
in good faith to test a municipal ordinance in the courts. 
Such a construction would impose an extraordinary bur- 
den upon the citizen, and could only be justified by unmis- 
takable language. It would require very plain speaking 
to make us believe that Congress had said, in eflfect, that 
citizens while acting in good faith to redress the violation 
of an ordinance prima facie valid, or even of fairly doubt- 
ful validity, must anticipate the decision of some ultimate 
tribunal, and must do so at the risk of being fined or im- 
prisoned if their forecast should be wrong. The policy of 
the law encourages the peaceful settlement of disputes, and 
we see nothing in the conduct of the merchants’ association 
that was deserving of blame. In good faith and on plausible 
grounds they believed the law to be with, them, and they 
had a right to ity out such a controversy in the courts, 
altiioue^ the litigation might be expensive for their aatago- 
n^ as well as for themselves. 

‘ No precedent has been cited that supports the plaintiff’s 
ppsitipn; but on the analogous subject of false imprison- 
ment &e^ are numerous cases to the cwtrary. Phiintiffs 
Wfa often been denied the. r^t to recover damages, 
alt^gh they have been actually imprisoned for violsting 
ah ikSafiff law or ordinance. 19 Cyc. 845; Gifotd v. Wigf 
pww, so iling W. 904, 18 L. R. A. 366; rtHhMii v, 
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Beard, 121 Mich. 476, 80 N. W. 248, 46 L. B. A. 216; and 
other cases referred to in these citations. 

The judgment is affirmed. 


UNITED STATES TELEPHONE CO. t;. CENTRAL 
UNION TELEPHONE CO. ET AL. 

(Olrcuit Court of Appeals, Sixth Circuit January 10, 1913.) 

[202 Fed. Rep. 66.] 

CouBTS (• 365) — ^Fedebal Coubts — Duty to Follow State Coubt 
Dbcibiob. — ^The obligation of a Federal court to follow the decisions 
of State courts does not arise, unless the State court is a court of 
last resort, particularly where the opinions of the lower courts are 
not unanimous or numerous and old enough to show a settled rule.* 

[Ed. Note. — For other cases, see Courts, Cent. Dig. fi§ 950, 952, 
955, 969-971; Dec. Dig. I 865. 

Ooncluslveness of Judgment between Federal and State courts, 
see notes to Kansas City, Ft. S. & M. R. Co. v. Morgan 21 C. C. A. 
478; Union & Planters* Bank v. City of Memphis 49 C. C. A. 468.) 

Moeofolies (§ 10) — Public Policy — Federal and State 
PoiJOY. — In general, the policies of the State of Ohio and of the 
United States regarding monopolies and restrictions of competition 
are the same ; the rule being that of the common law, declared for 
Ohio by the Valentine Act (Rev. St. 1908, § 4427-1), and for the 
United States by the Sherman Act (Act July 2, 1890, c. 647, 26 
Stat. 209 [U. S. Comp. St. 1901, p. 8200]). 

[Ed. Note.-^or other cases, see Monopolies, Cent. Dig. 9 ; Dec. 

Dig. f 10. 

Monopolistic contract, validity as affected by public policy, see 
note to Cravens v, Carter-Crume Ck>., 84 0. C. A. 486.] 

Monopolies (I 20) — Combinations Prohibited — ^Telephone Compa- 
nies — ^Local and Long-Distance Companies — Connections — ^Ex- 
clusive Rights. — ^A contract between a local^telephone company 
and a long-distance company for a connection betwemi their lines 
and the use of the local lines for the sending and receiving of long- 
distance messages, binding the local company not to permit any 
similar connection by any other long-distance company for a term 
of 90 years, thereby disabling It ffom giving Its subscribers the 
benefit of competition in long-distance service and from extending 
its own service as authorised by Its charter, was invalid, as tend- 
ing to create a monopoly. 

[Ed. Note.— For other cases, see Mon<^lies, Pec. Dig. I 20L} 

' s ayUabos copyrighted, 1918, by West Publishing Conipaiiy. 
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Tslegraphs AND Telephonba (§ 28) — Powers — Extension of 
JLines. — ^U nder Rev. St Ohio 1908, I 3465, conferring on telephone 
companies the power to extend their lines whenever and wherever 
the needs of the service and good business policy may dictate, the 
duty of a company to furnish reasonably adequate service Is not 
confined to the date of Its organization, but It is bound to keep 
pace with changing conditions as they may occur from year to 
year ; and a contract disabling It from furnishing what may be 
adequate service Is invalid. 

[Ed. Note.— For other cases, see Telegraphs and Telephones, 
Cent. Dig. f§ 16. 17; Dec. Dig. S 28.1 
Tbleobaphs and Telephones (I 36) — Lono-Distance Sebviob — ^Ade< 
QUAcr. — ^Long-distance telephone service is not necessarily reason- 
ably adequate because It reaches the city or district of residence of 
the person with whom communication is desired. 

[Ed. Note. — For other cases, see Telegraphs and Telephones, 
Cent. Dig. 9fi 26, 31; Dec. Dig. ft 36.] 

Monopolies (ft 20) — Consolidation Between Public Service Cor- 
porations. — Statutory power to consolidate with or purchase an- 
other company will not Justify a general system of contracting with 
a great number of other companies for exclusive mutual relation. 

(Ed. Note. — For other cases, see Monopolies, Dec. Dig, I 20.1 
Monopolies (ft 20) — Restraining Competition — Exclusive Con- 
tracts. — A general system of exclusive contracts prime facie re- 
straining competition might be justified if they are for a term not 
beyond any such necessity, as a 99-year contract for exclusive In- 
terchange of telephone business. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig, 9 20.1 

Appeal from the Circuit Court of the United States for 
the Northern District of Ohio; Robert W. Tayler, Judge. 

[68] Suit in equity by the United States Telephone Com- 
pany against the Central Union Telephone Company and 
another. From a decree dismissing the bill (171 Fed. 130), 
complainant appeals. Affirmed. 

During the period prior to 1898 the Ontral Union Telephone Com- 
pany had established a system of long-distance telephone communi- 
cation extending over large parts of the States of Ohio and Indlona.^ 
It aim owned and controlled local telephone exchanges In many cities 
and villages In this territory. The American Telephone & Telegraph 
Company, by license or stock ownership or otherwise, controlled the 
central trnlbn, so that the latter, with its local exchanges and long- 
distance lines, became allied to, and in a sense a part of, the so-calte^ 
Bell system, extending throughput the United States. At the same 
tiine tiie^ also existed, in the two States named, a large number of 
fndc^pcMM^ local telephone exchanges, often operating a 
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local exchange in direct competition with the local exchange of the 
Central Union* at the same place, but not amounting to a completely 
competing system, because the independent local exchanges were not 
generally connected with each other by long-distance lines, and hence 
could not give to their patrons long-distance service. It was the estab- 
lished practice and rule of the Central Union not to permit its long- 
distance lines to be used by or for the local independent exchanges, 
and it thus promoted its own local business by offering in connection 
therewith long-distance service which local competitors could not 
give. The bill alleges, and it is now to be taken as true, that this 
conduct and policy of the Central Union Company were intend^ 
for, and were effective toward, unfairly suppressing competition and 
oppressively establishing a monopoly in the telephone business. 

In this situation the United States Telephone Company was organ- 
ised as an independent long-distance company, for the purpose of 
furnishing long-distance service to the independent exchanges in the 
two States named and adjacent territory. It proceeded to, and did, 
expend several million dollars in the construction of such lines, and 
in connection with this planning and development it negotiated and 
made contracts with a large number of independent local exchanges 
in Ohio, Indiana, and Michigan, which contracts provided for an 
interchange of business, so that a comprehensive and adequate inde- 
pendent telephone system was thereby created.'* This independent 
system thereupon entered into and carried on a general telephone 
business, competing with the Bell system in the territory named, 
and in about 1907 it had been so successful that it was furnishing 
long-distance service for 800 independent exchanges, 2,000 inde- 
pendent stations, and 700,000 telephones. Up to the time last named 
the Oentral Union Company had adhered to its policy of refusing 
to furnish service to independent exchanges, but at about that time 
It abandoned th^t policy, in whole or in part, and began to solicit 
an exchange of business with the local independent companies; in 
other words, the Central Union Company entered into active com- 
petition with the United States Company for the long-distance business 
of the independent local exchanges. The contracts above named, 
between these exchanges and the United States Company, provided 
that for points reached by that company they should give their long- 
distance business exclusively to that company and receive long-dis- 
tance business from that company alone, so that this new policy of 
the Central Union Company amount^ to soliciting the independent 
exchanges to break their contracts with the United States Company. 
Several independent exchanges accepted the offers made by the Oen- 
tral Union Company, and entered into Interchange arrangements 
with it. 

Against two or thr^ of sudi independent local exchanges^ the 
United States Company filed injunction complaints* and obtain^ 
injunctions in the common pleas court of Ohio, The Central Union 
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Company continuing such solicitation, the United States Coinputiy 
'filed this bill in the United States Circuit Court for the northern 
District of Ohio, asking an injunction against the continuance of such 
acts. The defendants demurred, and the Circuit Court dismissed the 
bill. The United States Company appealed to this court. The 
hearing of the appeal was long delayed, awaiting the decision of the 
Supreme Court of Ohio; but that decision, when rendered, was not 
controlling, as [69] hereafter explained, and accordingly the appeal 
has been argued and submitted to this court. 

TT. L. Cary, of Columbus, Ohio, and Cable <& Parmenter, 
of Lima, Ohio, for appellant. 

John H. Doyle, of Toledo, Ohio, Murray Seaaongood, of 
Cincinnati, Ohio, and W. B. Marm, of Indianapolis, Ind. 
(Paxton, Warrington <& Seasongood, of Cincinnati, Ohio, 
and Doyle <& Lewis, of Toledo, Ohio, of counsel), for ap- 
pellees. 

Before Kkappen and Denison, Circuit Judges, and Sateb, 
District Judge. 

Denison, Circuit Judge (after stating the facts as above) : 

After the decision of the present case by Judge Tayler in 
the court below, an appeal from the common pleas court, in 
one of the injunction cases, was affirmed by majority vote of 
the circuit court (in Ohio, an intermediate appellate court). 
This was carried to the Supreme Court. The Supreme 
Court of Ohio has six members. Five sat to hear this case, 
and the decree of the circuit court was affirmed by a vote of 
three to two, but without any opinion. It is the fixed rule 
of the Supreme Court in Ohio that the law, as settled by the 
decision, is to be found only in the syllabus. Adelhert Col- 
lege V. Wabash R. R. Co. (C. C. A. 6) 171 Fed. 805, 812, 96 
C. C. A. 465, 17 Ann. Cas, 1204. Under these circumstances, 
it is said that we should not examine for ourselves the ques- 
tions involved, but should adopt the same disposition of the 
matter as was reached in the Ohio Supreme Court. 

[1] Counsel do not agree as to whether the action of the 
State courts was in such sequence of events, or whether that 
actaoni so involved the construction of the State statutes or 
State poliqr rather than Fe^era) statutes or matters of 
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general law, that it would be our duty to adopt the eondu- 
sion of those courts; but we see no necessity for considering 
tiiat problem. It is dear that the obligation to follow the 
lead of the State courts does not arise, unless the court to 
be followed is the court of last resort in the State (AtiglO’ 
American Co. v. Lombard [C. C. A.. 8], 182 Fed. 721,742,68 
C. C. A. 89) ; and particularly so when the lower court 
opinions are not unanimous or numerous and old enough to 
show a settled rule. We think we must interpret the action 
of the Supreme Court of Ohio as a declaration that, lacking 
concurrence by a majority of the court, it was unwilling to 
lay down any general rules or principles as applicable to the 
existing situation. Under those circumstances, we feel 
bound to decide the issues according to our own judgment. 

The court below based its conclusion largely upon the 
ground that the exclusive feature of the contracts between 
the independent locals and complainant was in itself un- 
lawful and void, as tending to unlawful trade monopoly. If 
that court was right in this, all the other questions argued 
become immaterial, and so that question is naturally the 
first to be considered. This necessitates a more careful 
statement Of this feature of the contracts. 

Taking one of the contracts as typical, we find that the 
long-distance company (complainant) agrees to build a line 
to the corporate [70] limits of the village, and thence upon 
the poles of the (mal company to its central exchange in the 
village, receiving 9, license to use therefor the poles of the 
local company’s village lines ; that service will be given from 
all lines owned, controlled, or connected with the lines of 
either party over the lines of the other party and its con- 
nections; that neither party will enter into contract with 
any other person or corporation whereby any of the rights, 
privileges, or advantages acquired by this contract might be 
impaired; that the long-distance company will transmit, 
over the lines owned or controlled by the local company, all 
messages destined to points thereon, and not reached by 
long-distance company’s own lines; that the local cmnpithy 
will transmit over the lines of the long-distance compittiy all 
ipesE»^|eis to points ** not now reach^^ by the local <eoib- 
panj^'^ own linw (as shown by the attadmd plat of 
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loc0 lines) ; that the tolls and charges idudl be divided in 
agreed proportions; and that the contract shall remain in 
force for 99 years. 

{2] Speaking generally, the policies of the State oi Ohio 
and of the United States regarding restrictions of competi- 
tion are the same; if there are differences, they are imma- 
terial here. The rule is that of the common law, declared 
for C^io by the Valentine Act, and for the United States by 
the Sherman Act. Salt Co. v. Outhrie, 35 Ohio St. 66G; sec- 
tion 4427 — 1, R. S. Ohio; Standard OU CaiOf 221 U. S. 1, 81 
Sup. Ct. 602, 56 L. Ed. 619, 34 L. R. A. (N. S.) 884, Ann. 
Gas. 1912D, 734; Act July 2, 1890, c. 647, 26 Stat. 209 (U. S. 
Comp. St. 1901, p. 3200) ; State v. Buckeye Pipe Line Go.^ 
61 Ohio St. 520, 548, 66 N. E. 464; State v. Gage, 72 Ohio St. 
210, 73 N. E. 1078. That any particular class of business 
should be exempted from this prevailing policy would re- 
quire clear and e.xplicit legislative declaration to that effect. 
The courts cannot make such exemptions, merely because 
forceful reasons can be stated why such particular business 
is a “ natural monopoly.” If it is, this only means that the 
legislature might well have made an exemption, or, at most, 
that in a judicial determination of what amounts to a sub- 
stantial and direct restraint, rather than an incidental or in- 
direct restraint, the courts will give due regard to the char- 
acter of the business under consideration. Of the present 
utuation, it is enough to say that we are cited to no Ohio 
statute in force when this controversy arose expressly ex- 
empting telephone companies from the general policy adopt- 
ed by the State for other kinds of business; nor is there any 
such exemption in the Federal statutes. 

It also seems clear, and is not denied, that the carrying on 
of telephone i>usiness is trade and commerce within the 
proper meaning of those terms, and one of the kinds of 
Imsiness in which it is the general purpose of the law that 
all citizens i^ould be at liberty to engage on equal terms. 

[3] With these pansmises, the prima facie restrictive char- 
acter and monopolistic tendency of the contracts in question 
can hardly be denied. The local company has tied up its 
Idug^distanbC business; It can not take general advantage 
of competition from time to time arising, no ndatteor hOw 



886 


ao2 ntiHEBu. BBPOKnm, n. 


OptidoB of the Ooart 

adTUitageous to it or its patrons, and it can not [71] et-' 
pand its own business and extoid its own lines beyond its 
then existing limits into competition with the long'distance 
company, no matter how advisable such extension and com- 
petition might prove to be. This is from tlie standpoint of 
the local exchange, but similar results are apparent from 
the other standpoint. The long-distance company not only 
forestalls competition likely to arise through the extension 
of the local company’s lines, but by its system of these ‘con- 
tracts there was a ^rect plan and effort to monopolize in 
the long-distance business so much of the field as it could 
cover. A general system of contracts may be obnoxious to 
an antitrust law, though the individual contract would 
not be. United States v. Reading Ry.^ 226 U. S. 324; 33 
Sup. Ct. 90, 67 L. Ed. 243. These contracts, therefore, must 
be condemned because “adopted for and adapted to”* re- 
straint of trade and monopoly, unless they escape that con- 
demnation for the reasons hereafter to ^ considered. 

[4] Another consideration leads to the same result : These 
local exchanges, organized under the Ohio statutes, were 
public service corporations bound to give reasonably ade- 
quate service. Ctmberland, etc., Co. v. Kelly (C. C. A. 6), 
160 Fed. 316, 87 C. C. A. 268, 15 Ann. Cas. 1210; Postal Go. 
V. Cwnberland Co. (C. C.), 177 Fed. 726. It is true that 
they were not charged with an express duty to give long- 
distance telephohe service, but neither were they confined 
to strictly local service. They had power to extend their 
lines whenever and wherever the needs of the service and 
good business policy might dictate (sec. 3455, R. S. Ohio), 
and their obligation to fumi^ reasonably adequate service 
is not confined to such exact definition of that term as might 
have been given at the time of the organization. Every 
such charter contemplates that conditions will change from 
year to year and from decade to decade, and that the obliga- 
tion of the company shall be to pve that service, which, at 
the future time when the question arises, is then, and in 
view of the conditions then existing, reasonably adequate. 

* Judye Eiu4>pen’B nhraae In BigeUno v. Oalemet d Mecia Co, 

156 Fe& 889. 876. 
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Jt is now a matter pf common knowledge that long-distance 
communication is a practical necessity to the perfection of 
the service rendered by a local exchange to its subscriber, 
and this situation, while not as clear and certain in 1900 
as it is in 1912, must be deemed to have been then within 
the contemplation of the parties and of the law. , 

[5] A long-distance telephone service is not necessarily 
reasonably adequate just because it reaches the city or dis- 
trict of residence of the person with whom communication 
is desired. A railroad service may be beyond criticism if all 
passengers and freight are delivered at one station in a city, 
from which station the passengers go their several ways, and 
to which station consignees come for their freight; a tele- 
graph service may be complete if the messages reach over 
the wire only one central office, from which they are dis- 
tributed by other means; but in telephone communication 
the ultimate thing sought is personal conversation, and a 
long-distance telephone service has not reached its full use- 
fulness until the user, in one place, can talk directly with 
the [72] residence or place of business of the telephone users 
in another place. It is not now important where the line 
will be drawn in determining what is reasonably adequate 
service. That will depend upon many conditions, some 
of which can not be foreseen. It is enough to say that where 
a local telephone company contracts that it will not send or 
receive any long-distance messages, excepting in cooperation 
with one specified long-distance company, it thereby abdi- 
cates its power to give a service which may turn out to be 
clearly within any proper definition of “reasonably ade- 
quate.” 

Nor are we concerned with the question whether the local 
exchange could, in 1900, have been compelled, or might now 
be compelled, to give this long-distance service against its 
will. We cmisider only the fact that by these contracts the 
local companies partially disabled themselves from per- 
forming what might become a portion of their public dutite, 
and hence, for that reason also— and nnleiss the Controlling 
justificati<m appears— the contracts are invalid. 
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[6] We oom«, then, to the inquiry whether there is suft* 
dent reescm for exempting these contracts frOin their prima 
fade inralidity; and the first point urged to this effect is 
that, by statute, the long-distance company and the. local 
company each had power to purchase and consolidate with 
the other, and that, as the greater includes the less, this 
power of consolidation necessarily implies the power to con- 
tract for exclusive, mutual relations. The statutes d^d give 
this power of purchase or consolidation (section 345S, 
supra) ; but such general powers must be construed as 
subordinate, not paramount, to specific prohibitions of mo- 
nopolistic combination (Northern Securities Co. v. United 
States, 198 U. S. 197, 24 Sup. Ct. 486, 48, L. Ed. 679). Nor 
does the power to consolidate or combine with another com- 
pany reach to a system of identical or similar contracts with 
hundreds of other companies, resulting in a general combina- 
tion. The essential evil may be in the system, but not in 
the single contract. 

Further, on the subject, as Judge Tayler said below: 

“ The £alla<7 of this particular contention is to be found in the fact 
that the lessee or consolidated company is not by the act of lease or 
consolidation disabled to perform any of its duties which by law may 
have rested on the lessor or constituent company. There still re- 
mains in either case — Please or consolidation — a company operating the 
local tel^hone system, and upon it rests, as formerly rested on the 
constituent local which the law laid upon it 
Whatever may be the temper or the policy of the successor company, 
respecting the matter of continuing to monopolize the local and long- 
distance biMlness of the community, it will not by such lease or con- 
solidation have parted with the power to give competitive service. 
Thus It will continue to have power to satisfy the legal necessities 
springing out of the fact that It is a corporation." 

It will be noticed that these exclusive contracts have the 
effect, not only to require the local company to give its long- 
distance bitsiness to the United States Company as against 
any long-distance competitor like the Central Union, but . also 
to prohibit the local company from extending its own lines in 
compe^ilaon with (he United States Company., 4a jriU ,be 
seen from the statute cited, it had the chartcnr powpr . to. ex- 
tend its own lines wherever &e good of its stockholders and 
the [78] benefit to the public might, from time to time, die- 
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*tate. So far ES such extensions might compete with the lines 
of the United States Company, then or thereafter established, 
this power of extension was, by the contracts, abrogated. 
iThis consideration adds force to the extract just quoted from 
Judge Tayler’s opinion. 

[7] It is next urged that these contracts should be ap- 
proved because, in spite of their restrictive and monopolistic 
tendencies, their net character tended in the contrary direc- 

' tion, so that they really promoted, instead of restraining, 
competition. This is because, in 1900, the long-distance field, 
so far as occupied at all, was exclusively held by the Cen- 
tral Union Company, which (the demurrer admits) was a 
monopoly maintaining its position by unlawful means, and 
because it was impossible to promote and establish a com- 
peting long-distance system unless that system was in ad- 
vance assured of business from independent exchanges, 
which assurance could be had only by exclusive con- 
tracts. We consider this argument as depending upon the 
principles which have been most recently discussed by Mr. 
Justice Lurton, in the Reading Case (supra) with refer- 
ence to the 65 per cent contracts, and it amounts to saying 
that the restraint and monopoly found in these telephone 
contracts were not their main and characterizing purpose 
and effect, but were the indirect and necessary incidents of 
contracts which operated primarily for promoting competi- 
tion — Whence, they can not be condemned. It may well be 
that if a system of monopoly is found so entrenched that 
competition can not get a start, except by providing itself 
in advance with a system of exclusive contracts, then, in 
such case and in so far as this is necessary to get competi- 
tion, the exclusive contracts may become a mere incident 
of the generally lawful enterprise. However, it is clear 
tiiat this exemption can not go beyond the necessity of the 
ease, and the bill in this case indicates no necessity requiring 
(HP Justifying 99-year contracts. These are practically per- 
petual contracts. Within that period, the entire subject mat- 
ter m^^t, and very likely would, change its essential chu- 
aoter eirer and over again; We can not undertake to suj^t 
the ‘tMm of exdumve contracit whicdi would be reasbnahlb, 
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so as to permit the use of such a means for getting a mid 
company into the field. The term of a patent may fumii^ 
some analogy. Different circumstances may justify differ- 
ent terms. Tlie term might be such as to make it very cUffi- 
cult to decide upon which side of the line it lay. We need 
not q>eculate about these things, because we are clear that 
the 99-year restriction found in these contracts, goes far 
beyond any inherent necessity for the purpose suggested, • 
and so can not be justified as properly incidental to a lawful* 
purpose. 

Several other reasons are urged for sustaining the validity 
of these contracts in spite of what we have called their 
prima facie invalidity, but we find none of these reasons as 
forceful as the two which we have discussed; nor does any 
one of the decisions which have been pressed upon us seem 
persuasive in opposition to the conclusions we have ex- 
pressed. A review of these cases would be unprofitable. No 
one of them has refeience to a system of hundreds of identi- 
cal or similar contracts covering large parts of three States, 
running for a period of time which is practically perpetual, 
and operating to abrogate a [ 74 ] part of the powers of pub- 
lic service corporations, and covenanting that the powers not 
wholly abrogated shall not be exercised as they might other- 
wise have been and as may prove to be essential to giving 
good service and to avoiding monopoly. For example, in 
Chicago, etc., Co. v. PuUman, etc., Co., 189 U. S. 79, 11 Sup. 
Ct. 490, 35 L. Ed. 97, a contract by the railroad to give to 
the Pullman Company the exclusive right to furnish sleep- 
ing cars to the railroad was sustained; but the contract was 
for a period of only 15 years, and contained an option by 
which, if unsatisfactory, it might be terminated in 5 years. 
Such a contract was, essentially, of a different character 
from those now involved, because of the entire practicability 
of exchanging long-distance telephone business witii more 
than one company, contrasted with the practical difficulties 
which might attend the attempted use of the same nulroad 
track for sleeping cars of different systems; but, aside from 
this practical distinction, the opinion does not indicate to us 
that the exclusive sleeping car contract would have been sus- 
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tained if it had been for the period of 99 years, and if it 
had been one of a qrstem of similar contracts covering or 
attempting to cover all the railroads in a large territory. 
The Supreme Court has also sustained exclusive contracts 
for hauling express cars {St. Louis, etc., Co. v. Southern 
Exp. Co., 117 U. S. 1, 6 Sup. Ct 542, 628, 29 L. Ed. 791) ; 
but this is less analogous than the Pullman case. On the 
other hand, the view we take is supported, more or less per- 
fectly; by Beasley v. Texas Pac. By. Co., 191 U. S. 492, 497, 
24 Sup. Ct. 164, 48 L. Ed. 274; State v. Telephone Co., 36 
Ohio St. 296, 38 Am. Rep. 583; South Chicago, etc., Co. v. 
CoUumet, etc., Co., 171 111. 391, 49 N. E. 676; Centred, etc., 
Co. V. AveriU, 199 N. Y. 128, 92 N. E. 206, 32 L. R. A. (N. 
S.) 494, 139 Am. St. Rep. 878; State v. CadwaJlader, 172 
Ind. 619, 87 N. E. 644, 89 N. E. 319. 

We are not unmindful that the result of affirming the 
decree below is to compel what is said to be the weaker of 
the two companies to defend itself against commercial ag- 
gression from the stronger by some other means than merely 
standing upon these contracts which it had provided for such 
defense; but, in applying rules of this kind, we must look 
to the future as well as to the present. Sustaining these 
contracts might, for the time being, aid the weaker and so 
help to maintain competition; but it would at the same time 
point the way by which, in case of the voluntary or involun- 
tary combination of these two companies, all competition or 
possibility of competition would be, for 99 years, excluded. 
This entire phase of the question is so well stated by Judge 
Tayler that we quote with approval this part of his opinion : 

"The poaltlon which counsel for complainant take comes to this 
when we analyze It; The Bell Telephone Company Is a wicked mo- 
nopoly. Some years ago the United States Company concluded to 
fight It. The only way to fight the devil was with fire. The only 
way to fight the monopoly was to monc^lize all unoccupied territory. 
The way to monopolize this unoccupied territory was to go to a local 
tdephone company which had no long-distance connection and offer to 
give it such a long-distance connection, provided a perpetual mon^ly 
of It was given in return. 

"This purpose to destroy the Bell monopoly may be admitted to be 
vlrtaous. The method resorted to was vldoas. It was a mere rqpe(^ 
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tlOQ an4 ImltibtioD f 75] of the methods whldh, wleii followed the 
Bell Compaiiy« are so bitterly denoanced. The philosophar that the end 
Justifies the means, when the end is virtuous and the means vicious, 
has long since been discarded, if it ever had any avowed supporters, 
tint even that philosophy can not apply to a mere business, under- 
taking. The purpose to destroy the telephone monopoly was not a 
virtuous purpose; it was a business proposition, which incidentally 
led, we may assume, to a righteous result. TThat becomes of the 
righteous result when the means to accomplish it are the means of 
unrighteousness? The ultimate result of which may be .that we 
discover we have exchanged one master for another, or if not, that 
we have emphasized the strength of the former master. Counsel, of 
course, will not deny that if the Bell Company should acquire control 
of the complainant, these contracts would be Just as valid and the 
shield of our defense would be turned into a weapon with which to 
destroy us. 

**Are the courts to turn themselves into inquisitors of the minds 
of men and say: *Here is a man who wants to do the world some 
good? The ultimate result promises to be beneficial, but, in order to 
accomplish It, he must monopolize the business of some community 
and must violate the law. May he do so?’ These questions were 
long ago answered, and yet they come up again and again. 

** The sum of all this is that it does no good to destroy one monopoly 
by creating another. Monopolies all look alike to the law. When they 
use their power unlawfully, it is for the law to take suitable steps to 
punish the offender and prevent recurrence of the offense.” 

The decree below is affirmed, with costs. 


UNITED STATES v. HAMBURG- AMERIKANISCHE 
PACKET - FAHRTACTIEN - GESELLSCHAFT ET 
AL.« 

(Circuit Court, S. D. New York. December 20, 1911.) 

[200 Fed. Rep. 806.] 

COMMEBCX (I 47)— FoeBION COMliBBCX—lNTgBNATlONAL TbAUSHHI- 
TATioN or Pabsengebs— Regulation.— The transportation of passen- 
gers between the United States and Europe forms a part of the 
commerce of the United States with foreign nations subject to oon- 
gressional regulation, under which right Congress has power to 

•For later opinions (216 Fed. 971), see post, page W7; (289 U, S. 
466), abb post, page 908. 
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prohibit all contracts, combinations, and considracies in restraint 
bf such commerce.* 

[Ed Note. — For other cases, see Commerce, Cent Dig. I 26; E^c. 
Dig. § 47.] 

Monopolies (f 16) — Foreign Commerce. — A contract between steam- 
ship* lines fbr division of steerage passenger transportation between 
the United States and Europe according to spccihed percentages, 
containing stipulations for the pooling of receipts and embracing 
provisions to secure its enforcement, and, while leaving the fixing 
of rates to individnnl discretion, providing that the holders of 75 
,per cent of the shares of traffic might direct any party to raise or 
reduce its charges, directly and materially affected foreign com- 
merce, and since, with reference to east-bound traffic, the actual 
commencement of the transportation was within the territory of 
the United States, the contract was an unlawful combination and 
conspiracy, in violation of the Federal Anti-Trust Act. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 12; Dec. 
Dig. ft 16.1 

Monopolies (I 16) — Foreign Commerce — Illegal CoNTRACT.—Where 
a contract for International transportation of steerage passengers 
between the United States and European ports constituted an ille- 
gal combination and conspiracy, in violation of the Federal Anti- 
Trust Act (Act July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 
1901, p. 3200] ) , and was in restraint of foreign trade and connnerce, 
materially affecting the foreign commerce of the United States, and 
was intended to be put into force there, it was Immaterial where it 
was entered into, or that it was to be carried out or performed In 
foreign countries, or by the use of foreign vessels. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. i 12 ; Dec, 
Dig. S 16.] 

In equity. Suit by the United States against the Ham- 
burg-Amerikanische Packet^Fahrt-Actien-Gesellscliaft and 
others. On demurrer to the bill for want of equity. Over- 
ruled. 

The bill was filed by the United States under the Federal 
Anti-Trust statute, to restrain a further execution of an 
agreement between certain steamship companies for the for- 
mation of an association, called the Atlantic Conference,” 
luting to the carriage of steerage passengers between the 
United States and Europe. 

Bemy A. Wise^ U. 8. Att^., of New York City. 

• Syllabim copyrighted, 1918, by West Pablishlng Gonuraiiiy. 
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BwUm^ham, Montgomery <4 Beecher} Lord^ Dtry dk Leird; 
Choate <& Larocgue; Spooner dk Cotton; and A, L. db S. F. 
Jaeoh»j all of New York City, for defendants. 

Before Lacohbe, Coze, Ward, and Notes, circuit judges. 

Notes, circuit judge. 

[1] It may be accepted without discussion that trans- 
portation of passengers between this country and En*'[807.1 
rope forms a part of the commerce of the United States with 
foreign nations. It is also clearly established that Con- 
gress has power to prohibit all contracts, combinations, and 
conspiracies in restraint of such part of the foreign com- 
merce of the United States. The real question here is not 
one of power but of interpretation. The inquiry is whether 
that which is charged against the defendants comes within 
the provisions of the Anti-Trust statute and this inquiry has 
two phases: 

(1) Does the agreement in question directly and ma- 
terially affect foreign commerce? 

(2) Does such agreement with the acts stated in the peti- 
tion amount to an unlawful contract, combination, or con- 
spiracy? 

[2] The agreement affects foreign commerce because its 
operation must necessarily divert a part thereof, viz, the 
business of carrying steerage passengers from the natural 
channels of free competition into fixed channels assigned to 
the parties. The different lines obtain not that which would 
come to them from their separate efforts but prescribed and 
certain percentages of the trafSc. 

The agreement directly and materially affects foreign 
commerce and is partly intra-territorial because it is to be 
carried out in part in the United States. Confining our- 
selves to east-bound traffic, it is evident that the contract 
contemplates the solicitation of buanesR, the making of 
contracts of carriage, the taking on board of passengers, 
and the actual commenconent of transpdrtatimi witiiin the 
territmy of the United States. It requires acts to be done 
in thu country; such acts are as material and essential as 



■ UKITBD STATES V. HAMBPEOH-AMErttOAK LINE. 896 
Opinion of the Court 

Aose to be performed abroad, and the part of die contract 
ieqniring them can not be separated from the remainder. 

llie prohibitions of the Anti^Trust statute apply broadly 
to contracts in restraint of trade or commerce with foreign 
nations. This contract directly and materially affects such 
commerce, and if it unlawfully restrains it, it comes within 
the statute. We see nothing to warrant the contention that 
the act should be narrowly interpreted as prohibiting only 
contracts which are to be performed wholly within the terri- 
’torial jurisdiction of the United States nor — if it were for 
us to consider — any reason for concluding that a broader 
construction would lead to international complications. 

[3] As the contract directly and materially affects the 
foreign commerce of this country by being put into effect 
here, it is immaterial where it was entered into or by what 
vessels it was to be, or has been, performed. Citizens of for- 
eign countries are not free to restrain or monopolize the 
foreign commerce of this country by entering into combina- 
tions abroad nor by employing foreign vessels to effect their 
purpose. Such combinations are to be tested by the same 
standard as similar combinations entered into here by citi- 
zens of this country. The vital question in all cases is the 
same: Is the combination to so operate in this country as 
to directly and materially affect our foreign commerce? 
As said by the Circuit Court of Appeals for this circuit in 
Thomsen v. Union Castle MaU S. S. Co.y 166 Fed. 251, 92 
C. C. A. 315: 

“ That the combination was formed in a foreign country is likewise 
immateriai. It affected the foreign commerce of this country and 
was to be put into operation here.” 

[808] The final inquiry is whether the acts and agree- 
ments of the defendants as set forth in the petition in addi- 
tion to materially and directly affecting foreign commerce, 
restrain it within the meaning of the statute. This inquiry 
requires the examination of the second phase of the question 
with which we started, and it is whether such acts and agree- 
ments amount to an unlawful contract, combination, or con- 
spiracy. 
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Th6 petitioii states the contract at length. It shows a 
division of traffic into stated percentages, contains stipula- 
tions for the pooling of receipts, and embraces provisions to 
secure its enforcement. In general, the fixing of rates is 
left to individual discretion, although the holders of 75 per 
cent of the shares of traffic may direct any party to raise 
or reduce its charges. 

The petition, after stating the contract, shows the methods 
adopted by the associated defendants in fighting competitors 
and in forcing them out of business, and charges unfairness 
and oppression. It further alleges that the defendants in 
carrying out the combination have charged excessive and 
arbitrary rates to the public. It also alleges that by the 
contract and the practices thereunder the defendants have 
obtained a virtual monopoly of that part of the foreign 
commerce of the United States included within the scope of 
the combination. 

Testing the petition by the allegations which it contains, 
as must be done upon demurrer, it is clear that — ^the effect 
upon foreign commerce being shown — the averments make 
out a combination and conspiracy in violation of the Anti- 
Trust statute. Whether or not the statute is directed against 
all combinations in restraint of competition, it is certain 
that it embraces those in which the purpose and effect are to 
charge arbitrary and excessive transportation rates. 
Whether the statute be broadly or narrowly construed, it is 
clear •that it prohibits combinations and conspiracies to re- 
strain the business of transporting passengers when accom- 
panied with acts of oppression and attempts to monopolize. 

The demurrers of the defendants are overruled with costs, 
and they are assigned to answer by the February rule day. 
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UNITED STATES v HAMBUBGH-AMERICAN S. S. 
LINE ET AL .• 

(District Court, S. D. New York. October IS, 1914.) 

[216 Fed. Rep., 971.] 

Monopolies (I 16) — Combination Between Steamship Companies — 
Violation of Anti-Tbust Act. — ^The employment by a combination 
of steamship companies engaged In the trans-Atlantic passenger 
business of so-called “ hghtlng ships,'* or extra vessels, which, when 
a vessel not owned by a member of the combination, made lower 
rates than one which did, was placed at a berth near such vessel, 
and met or went below such rates, held to constitute an undue and 
unreasonable restraint of foreign trade and commerce, and an 
attempt to monopolize such commerce, in violation of Anti-Trust 
Act, July 2, 1800, c. 647. fiS 1, 2, 26 Stat., 200 (U. S. Comp. St. 1901, 
p. 3200) ; but the exaction by the members of the combination of 
agreements by their agents to sell passage tickets for such members 
only, or the division of the business between the members in a pre- 
determined proportion, held not a violation of the act* 

(Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 12 ; Dec. 
Dig. I 16.] 

In Equity. Suit by the United States against the Ham- 
burgh- American Steamship Line and others. Bill dismissed 
as to two defendants, and decree for complainant for part of 
the relief prayed for against the other defendants. 

This is a proceeding in equity under the Anti-Trust Act 
to terminate and dissolve a combination of various trans- 
Atlantic steamships engaged in the transportation of pas- 
sengers. The transactions complained of are concerned 
mainly with the transport of steerage passengers. 

H. Snowden Marshall^ U. S. atty., and Henry A. Ouilery 
Asst. U. S. Atty. 

Spooner <6 Cotton^ of New York City {John C. Spooner j 
of New York City, of counsel), for Hamburgh- American 
Line, Allan Line, and Canadian Pac. By. Co. 

•Far prior opinion of the District Court (200 Fed., 806), see ante, 
page 892. 

SV>r <q;>inion of the Supreme Court (289 U. S. 466), see poit, page 908. 
* Syllabus copyrighted, 1914, 1915, by West Publishing Conipaiiy. 
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ChxKttt SLaawsquey of New York City {Joteph Lar^squ^ 
and NeUon Shipman^ both of New York City, of counsel), 
for North German Lloyd and defendants Schwab and others. 

' BurUngham^ Montgomery <& Beecher^ of New York City 
(Charlea C. Burlingham, Norman B. Beecher, Charlea Bur- 
iingham and Roaeoe H. Hupper, all of New York City, of 
counsel), for American Line, Anchor Line, Dominion Line, 
Holland- America Line, Bed Star Line, White Star Line, and 
defendants Franklin, Coverly, and Gips. 

Lord, Day t& Lord, of New York City {Lueiua H. Beera 
and Allan B. A. Bradley, of New York City, of counsel), 
for Cunard S. S. Co., Limited, and defendant Sumner. 

Ralph J. M. BuUowa, of New York City, for Bussian- 
American Line and defendants J<^nson and Strauss. 

Before Lacombe, Coxe, Ward, and Bogers, Circuit Judges. 

Lacoube, Circuit Judge. 

The writer’s opinion as to what, under prior decisions, 
was the construction to be given to the Sherman [97S] 
Anti-Trust Act, will be found fully set forth in U. S, v. 
American Tobacco Co. (C. C.), 164 Fed. 700. If that con- 
struction were fallowed in this case, there could be no doubt 
as to the conclusion to be reached upon the facts proved. 
It is practically not disputed that, by the various agreements 
and conferences which together constitute the combination 
complained of, that branch of trans-Atlantic commerce 
which is concerned with the transport of steerage passengers 
is arbitrarily interfered with, so that the proportions of it 
carried by the various lines which have so combined are 
not as they would be if full, free, and unrestricted competi- 
tion were the sole controlling power to effect the distribution. 

Since the decision above cited, however, there have been 
two exhaustive opinions of the Supreme Court dealing with 
this act. Standard OH Co. v. United Statea, 221 U. S. ly 8l 
Sup. Ct. 502, 55 L. Ed. 619, 34 L. B. A. (N. S.) 834, Aim. 
Cas. 1912D, 734; United Statea v. American Tobacco Co., 
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921 U. S. 106, 31 Sup. Ct. 632, 66 L. Ed. 663. The eifect of 
these would seem to be that contracts and methods of busi- 
ness, which do in fact restrain or interfere with competition, 
are not to be held obnoxious to the provisions of the act 
unless such restraint or interference is ^‘unreasonable” or 
“ undue.” 

** Without going into detail, and but very briefly surveying the whole 
field, it may be with accuracy said that the dread of enhanceuiont of 
prices^ and of other wrongs, w'hich it was thought would flow from the 
\indue limitation or competitive conditions caused by contracts or 
other acts of individuals or cor])orations, led, us a matter of public 
policy, to the prohibition or treating as illegal all contracts or acts 
which were unreasonably restrictive of competitive conditions, cither 
from the nature or character of the contract or act, or where the sur- 
rounding circumstances were such as to justify the conclusion that 
they had not been entered Into or performed with the legitimate pur- 
pose of reasonably forwarding personal Interest and developing trade, 
but, on the contrary, w^ere of such a character as to give rise to the 
inference or presumption that they had been entered into or done with 
the intent to do wrong to the general public and to limit the right 
of individuals, thus restraining the free flow of commerce and tend- 
ing to bring about the evils, such as enhancement of prices, which 
were considered to be against public policy. • ♦ ♦ The statute 
• ♦ ♦ evidenced the intent not to restrain the right to make and 
enforce contracts, whether resulting from combination or otherwise, 
which did not unduly restrain interstate or foreign commerce, but to 
protect that commerce from being restrained by metho<ls, whether old 
or new, which would constitute an interference that Is an undue re- 
straint.” Standard Oil Co, v. United States, 221 U. S. 58, 59, 60; 31 
Sup. Ct. 515; 55 L. Ed. 619; 34 L. R. A. (N. S.) 834; Ann. Cas. 19121), 
734, 

“Applying the rule of reason to the construction of the statute, it 
was held in the Standard Oil case that as the words 'restraint of 
trade ’ at common law and in the law of this country at the time of 
the adoption of the Anti-Trust Act only embraced acts or contracts 
or agreements or combinations which operated to the prejudice of the 
public interests by unduly restricting competition or unduly obstruct- 
ing the due course of trade or which, either because of their inherent 
nature or effect or because of the evident purpose of the acts, etc., 
injuriously restrained trade, that the words as used in the statute 
were designed to have and did have but a like signiflcance. It was 
therefore pointed out that the statute did not forbid or restrain the 
power to make normal and usual contracts to further trade by resort- 
ing to aU normal methods, whether by agreement or otherwise, to 
accomplish such purpose." United States v. American Tobacco Oo^ 
221 U. S. 179, 81 Sup. Ct. 648, 65 L. Bd. 668. 
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[97S] To determine whether any particular course of 
conduct is or is not ‘‘undue’’ or “unreasonable” involves, 
of course, a consideration of all the surrounding circum- 
stances, which may be multifarioua Moreover, opinions 
will sometimes dilffer as to what should be the answer to such 
a question. Upon a given statement of facts 12 unpreju- 
diced jurymen will sometimes unanimously reach the con- 
clusion that the conduct of an individual evidenced “ due ” 
and “reasonable” care and prudence, when upon the same 
state of facts 12 other unprejudiced jurymen will unani- 
mously reach a different conclusion. Courts have recognized 
this uncertainty, for it has been frequently held in actions 
for negligence that although a judge may direct an appro- 
priate verdict, when all intelligent minds would agree as 
to the inference to be drawn from proved facts, he should 
send the cause to the jury whenever there might be an 
honest difference of opinion as to whether the conduct of 
an individual exhibited “due” and “reasonable” care and 
prudence. So, too, when a question arises in an equity court 
as to the “ reasonableness ” of certain transactions different 
chancellors may differ in their answers. Thus in United 
States V. Periodical Clearing House^ a litigation arising 
under the Sherman Act and involving certain regulations 
made by what was known as the “ Magazine ” or “ Period- 
ical Trust,” this court was evenly divided in opinion as to 
whether such regulations were reasonable or not.® 

Referring now to the facts in proof : One of the matters 
complained of is what is called in the testimony the pro- 
viding of “fighting ships.” Upon occasions when some 
steamship owner or charterer, not a member of the combina- 
tion, has put a vessel on a berth adjoining one from which 
vessels of a member of the combination were about to sail, 
and has offered to carry passengers at a lower rate than that 
asked by such member, an extra vessel has been put on, 
ostensibly by one of the lines in the combination, but really 
by the combination itself, at the same or a lower rate, and 

® Decided March 22, 1013, by dismissal of complaint, for the reai^n 
that the Government had failed to satisfy a majority of the court 
that it was entitled to the relief prayed for; not reported, as no 
opinions were filed. 
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all have cooperated to furnish such a fighting ship ’’ and 
thereby keep out the competitor. This seems clearly to be 
within the prohibition of the act; the case is analogous to 
that presented in United States v. Eastern States Retail 
Lumber Dealers’^ Association, In that case some wholesale 
lumber dealers, learning the names and addresses of the cus< 
tomers of retail dealers who bought from them, had taken 
away such customers by offering to sell them direct at whole* 
.sale prices. An individual retail dealer, who had thus lost 
customers, was of course free to give information of his 
experience to any of his business associates; but an associa* 
tion of retail dealers which gathered such information and 
circularized the retail trade with a list of the names of the 
wholesalers who had done so was held to be a combination 
to boycott or blacklist, and a decree was entered in this court 
enjoining the further preparation and issuance of such circu- 
lars, which decree was affirmed on appeal. 201 Fed. 581; 
234 U. S. 600, 34 Sup. Ct. 951, 58 L. Ed. 1490. 

[974] The testimony (which is voluminous) fails to sat- 
isfy us that the defendants, or any of them, have charged 
excessive or exorbitant rates for the transportation of pas- 
sengers of any class, especially when it is considered that 
vastly more in the way of safety, speed, sanitary conditions, 
physical comfort, etc., is now given to the passenger than 
was given to him before these agreements and conferences 
were entered into. 

Much is made in argument of the circumstances that 
members of the combination employ only agents who will 
agree to confine their business to selling passage tickets for 
such members. When the deplorable conditions which ex- 
isted before this method of business was adopted are con- 
sidered, it would seem that such an arrangement has greatly 
benefited the traveling public, especially the more ignorant 
class of many different nationalities which travels in the 
third class or steerage. Moreover, dealing as it does merely 
with the control of defendants’ agents, who are free to 
accept or decline such agency, it is analogous to the case 
which was presented in United States v. Periodical Clearing 
H&usci supra, where, upon the question whether or not such 
control of agents was or was not within the act, this court 
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was divided in opinion and dismissed the bill. No attempt 
was made to review that decisdon on appeal. It is thought, 
therefore, that complainant has not shown itself entitled to 
relief on this branch of the case. 

The main subject matter of the controversy, via, the ran* 
trolling of transportation so as to allot proportionate shares 
of it to the different defendants who are in the combination, 
has recently been most exhaustively considered by the stand- 
ing committee on Merchant Marine and Fisheries Under 
resolutions of the House of Representatives in Congress. It 
is manifest from its report that the committee had before it 
substantially the same evidence which is contained in the 
record in this case. There is nothing to add to the elaborate 
presentation of all sides of the controversy which will be 
found in that report, and we find it most persuasive to the 
conclusion that, in view of the peculiarities of ocean trans- 
portation, the method adopted by the defendants — ^if purged 
of its obnoxious feature, the “ fighting ” ship — is a reasonable 
one, which, so far from restraining trade, really fosters and 
protects it, by giving it a stability which insures more satis- 
factory public service for all concerned. Without this 
method, or something like it, there would be, in the language 
of the committee, one or other of two results : 

The lines would either engage In rate wars which would mean the 
elimination of the weak and the survival of the strong, or to avoid a 
costly struggle they would consolidate through common ownership. 
Blther would mean monopoly fully as effective, and It is believed 
more so, than can exist by virtue of [this] agreement. 

It seems, therefore, that this particular combination comes 
fairly within the exception to a strictly literal construction 
of the statute, which is indicated in the Standard Oil and 
Tobacco cases. 

The Allan Line and Canadian Pacific Line withdrew from 
the fighting-ship agreement before the bill was filed. As to 
both these defend [976] ants the bill is dismissed. As to the 
other defendants, injunction will issue against the contiBU- 
ance of the “ fighting ships,” and as to tbe other juraywe 
for relief , the bill is dismissed. Since tbe Government has 
not prevailed on the main part of the case, the decree will 
he without costs. 
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.UNITED STATES OF AMERICA v. HAMBURG- 
AMERIKANISCHE PACKETFAHRT-AOTIEN 
GESELLSCHAFT.* 

HAMBURG- AMERIKANISCHE PACKETF AHRT- 
ACTIEN GESELLSCHAFT, APPELLANTS, v. 
UNITED STATES OF AMERICA. 

. APPEALS FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 

Nos. 289, 332. Argued November 3, 4, 1915.— Decided January 10, 1916. 

[239 U. S., 466.1 

This court can not pass upon questions which have, as an inevitable 
legal consequence of the Europan war now flagrant, become moot. 

This court takes judicial notice of the European war and that its in- 
[4«71 evitable consequence has been to interrupt the steamship 
business between this country and Europe.^ 

It is a rule of this court, based on fundamental principles of public 
policy, not to establish a rule for controlling predicted future con- 
duct ; and it will not decide a case, involving a combination alleged 
to be in violation of the Anti-Trust Act, which has become moot as 
a legal consequence of war, because of probability of its being re- 
created on the cessation of war. California v. San Pablo E. R., 149 
U. S. 308. 

The power of this court can not be enlarged or its duty affected in 
regard to the decision of a moot case by stipulation of parties or 
counsel. 

Where a case to dissolve a combination alleged to be illegal under the 
Anti-Trust Act has become moot and this court has thus been pre- 
vented from deciding it upon the merits, and the court below de- 
cided against the Government, the course most consonant with jus- 
tice is to reverse, with directions to dismiss the bill without 
prejudice to the Government in the future to assail any actual con- 
tract or combination deemed to offend the Anti-Trust Act. 

216 Fed. Rep. 971, reversed. 

•For opinions of the District Court (200 Fed. 806), see ante, 

pag4 892. (216 Fed. 971), see ante, page 897. 

* Syllabus copyrighted, 1916, by The Banks Law PublishlDg Coni- 
pRoy* 
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The faets, which involve the construction and application., 
of the Sherman Anti-Truat Act of July 2, 1890, and the 
practice of this court in regard to cases which have become 
moot, and the effect of the legal consequence of war, are 
stated in the opinion. 

Mr. G. CaerroU Todd^ Assistant to the Attorney General, 
with whom Mr. Thurlow M. Gordon^ Special Aisistant to 
the Attorney General, was on the brief for the United 
States. 

Mr. Charles P. Spooner^ with whom Mr. John C. Spooner 
and Mr. James L. Bishop were on the brief for Hamburg- 
American Steamship Company. 

Mr. Lucius H. Beers, with whom Mr. AUan B. A. Brad- 
ley was on the brief for Cimard Steamship Company and 
others. 

Mr. Charges C. Burlingham, with whom Mr. Boscoe H. 
Hupper was on the brief for American Line and others. 

[468] Mr. Joseph Larocque, with whom Mr. "WWAam G. 
Choate and Mr. Nelson Shipman were on the brief, for North 
German Lloyd and others. 

Mr. Raiph Jarnes M. Bvillowa for defendants Johnson 
and Straus, agents of Bussian East Asiatic Steamship Com- 
pany, Ltd., submitted. 

Mr. Chief Justice White delivered the opinion of the 
court 

The United States on January 4, 1911, commenced this 
suit to prevent the further execution of an agreement to 
which the defendants were parties and which it was charged 
constituted the foundation of an illegal combination in 
violation of the Anti-Trust Act of July 2, 1890 (26 Stat. 
209, c. 647). The relief asked, moreover, in the natun» of 
things embraced certain subsidiary agreements made during 
the course of the execution of the main contract in further- 
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ance of its alleged prohibited r^lt. The principal agree* 
ment was made in 1908 to last until February 28, 1911, but 
was to continue in force thereafter from year to year unless 
not later than December 1st of each year a notice of the 
intention not to continue was given. On December 8, 1910, 
however, just a month before this suit was hied, the agree- 
ment in question was renewed for a period of five years. 

We give from the argument on behalf of the United States 
a statement of the corporate defendants to the bill, some of 
whom had become parties to the alleged illegal combination 
by subsidiary agreement or agreements made at a later date 
than the original contract. 

1. The Allan Line Steamship Company, Limited, hereafter called 
the “Allan Line,” a British corporation, operating from Portland, 
Boston, and Philadelphia to London, Liverpool, and Glasgow and 
return. 

[4«91 2. International Mercantile Marine Company, a New Jersey 
corporation, operating from New York and Philadelphia to Liverpool 
and Southampton and return. 

8. Its ships, together with those of its subsidiary company, defend- 
ant International Navigation Company, Limited, also operating from 
New York and Philadelphia to Liverpool and Southampton, * * * 

are referred to as the **American Line.*’ Besides International 
Navigation Company, Limited, it also controls through stock owner- 
ship the defendants British and North Atlantic Steam Navigation 
Company, Limited, Societe Anonyme de Navigation Beige Americaine, 
and Oceanic Steam Navigation Company, Limited. 

4. British and North Atlantic Steam Navigation Company, Lim- 
ited, a British corporation, hereafter called the “Dominion Line,*’ 
operating from Portland to Liverpool and return. 

5. Societe Anonyme de Navigation Beige Americaine, a Belgian 
corporation, hereafter called the “Red Star Line,” operating from 
New York and Philadelphia to Antwerp and return. 

6. Oceanic Steam Navigation Company, Limited, a British cor- 
poration, hereafter called the “White Star Line,*’ operating from 
New York and Boston to Liverpool and Southampton and return. 

7. The anchor line (Henderson Brothers), Limited, a British cor- 
poration, hereafter called the “Anchor Line,’’ operating from New 
York to Glasgow and return. 

8* Canadian Pacific Railway Company, a Canadian corporation, 
(g[)erating a regular line of steamships, hereafter called the “Cana- 
dian Pacific Line,’’ from Montreal, Quebec, and St Jdhn in the 
Dominion of Canada to Liverpool, England, and return. It also 
owns and operates a trans-continental railroad which, partly through 
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branches running into the United States and partly through connec; 
tions with the Wabash and oiOier American railroads, [470] trans- 
ports a substantial proportion (12 per cent) of its steamship pas- 
sengers to and from, points in this country. 

0. “ The Cunard Steamship Company, Limited, a British corpora- 
tion, hereafter called the ^Cunard Line,* operating from New iTork 
and Boston to Liverpool in England, Flume in Hungary,- and Trieste 
in Austria, and return. 

10. ** Hamburg-Americkanische Packetfahrt-Actien Gesellschaft, a 
German corporation, hereafter called the * Hamburg-Amerlcan Line,* 
operating from New York to Hamburg and return. 

11. ** Nord Deutscher Lloyd, a German corporation, hereafter called 
the ' North German Lloyd Line,* operating from New York, Baltimore, 
and Galveston to Bremen and return. 

12. ** Nederlandsh-Amerikaansche Stoomvaart MaatschapiJ (Hol- 
land-Amerika Lljn), a Netherlands corporation, hereafter called the 
* Holland-Amerlcan Line,* operating between New York and Rotter- 
dam and return. 

IS. ** Russian East Asiatic Steamship Company, a Russian cor- 
poration, hereafter called the * Russian-America Line,* operating be- 
tween New York and Libau, Russia, and return.** 

The individuals named as defendants were the principal ofllcers 
and agents in this country of the corporate defendants. We extract 
from the argument on behalf of the Government the following state- 
ment of the main provisions of the principal agreement. 

**(1) The parties guarantee to each other certain deflnite percent- 
ages of the entire steerage traffic carried by them both eastbound 
and westbound between European ports and the United States and 
Canada, except Mediterranean passengers. 

**(2) Any line exceeding its allotment roust pay into the pool a 
compensation pric^of £4 for each excess passenger, which sum is to 
be paid proportionately to the line or lines [4711 which have 
not carried their full quota. It is expressly stated that this pro- 
vision * forms one of the main features of the entire contract* 

**(8) Each line must make a weekly report of the number of steer- 
age passengers carried, and from these the secretary of the pool 
compiles weekly statements showing the pool position of each line. 
He also prepares each month provisional accounts of the compensa- 
tion due from lines which have exceeded their quota. This most 
be paid immediately on pain of heavy penalties. Final settlements 
are made at the end of each year. 

**(4) Each line undertakes to arrange its rates and service ip such 
manner that the number of steerage passengers it actually carries 
shall correspond as nearly as posidble with the number allotted to it 
by the contract If any line exceeds its proportion It Is in dutir 
bound to adopt measures calculated to bring about a cmrect adjust- 
ment The ether lines may either await the of the individiihl 
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line or a majority of the lines representing 75 per cent of the pool 
shares can immediately order rates a plus line to be raised or 
rates on a minus line to be lowered, and from this order there is no 
appeal. It is expressly stated, however, that * all parties were 
unanmously of the opinion that the adjustment Is, whenever practi- 
cable, to be effected not by reducing the rates of one line but on the 
contrary by •raiding the rates 5f one or several of the lines.’ 

**(5) No line lias the right to alter its steerage rates without hav- 
ing previously informed the secretary; i. e., all lines are bound to 
maintain existing rates until the other pool members are notified. 

• No circulars or publications shall be issued by any line re- 

flecting upon or instituting comparisons with any other conference 
line unfavorable to the latter, and no party shall support (advertise 
in) any newspaper which shall systematically attack any conference 
line. 

“(7) To insure the faithful performance of the agree- [ 472 ] 
ment, each line deposits with the secretary a promissory note in the 
amount of £1,0(X) for each per cent of traffic allotted to it in the 
pool. From this amount penalties may be collected ranging from 
£250 for smaller infractions to the forfeiture of the entire deposit 
if the line withdraws from the agreement before its expiration, re- 
fuses to pay compensation money, or assists directly or indirectly 
any opposition line. 

“(8) New lines may be admitted or the terms of the agreement 
altered only by unanimous vote, unless otherwise provided in the 
contract. 

**(9) To assist in the carrying out of the agreement a secretary 
was appointed. 

’*(10) Regular meetings are to be held alternately at Tendon and 
Cologne for the purpose of carrying out this agreement and agree- 
ments collateral thereto. These meetings constitute what Is called 
The Atlantic Conference. 

*' Representatives of the Atlantic Conference Lines likewise meet 
in New York in what is called the American Atlantic Conference or 
New York Conference.” 

It is to be observed in addition that the agreement ex- 
pressly provided that the withdrawal of any one of the lines 
from the contract should release all others from all future 
obligation unless the others agreed among themselves to 
continue. 

To the elucidation of the view we take of the case it 
suffices to say that as the result of the answers of the de- 
fendants the issues which arose for decision were twofold 
in character: Did the Anti-Trust Act rdate to the businedp 
of odCan transportation with which the assailed agreeip^ 
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and those subsidiaiy to it were concerned ; and if so, did the, 
agreements and the conduct of the defendants imder than 
constitute a violation of the provisions of the Anti-Trust 
Act) 

The court below, although deciding that the ocean 
[478] tran^ortation covered by* the main agreement was 
under the control of the Anti-Trust Act, yet held that the 
assailed contract and the action of the parties under it were 
not within the terms of the act, and therefore that the com-, 
plaint of the Ck>vemment on that subject was without foun- 
dati<m. The court, however, concluded that a certain sub- 
sidiary agreement which had been entered into in the process 
of the execution of the original agreement had given rise to 
a practice which was reprobated by the Anti-Trust Act and 
the further execution of such agreement and the carrying 
out of the practice under it were by the decree forbidden. 
The court reached these conclusions upon opinions formed 
concerning the nature and character of ocean transporta- 
tion with which the agreement was concerned, the evils 
which had existed in the traffic and which it was the purpose 
of the agreement to remedy, the practice of the commercial 
world in dealing with such transportation in the past, the 
benefit which had resulted to commerce from the execution 
of the agreement, the refiex light thrown upon its intent and 
object by the reasonable rates which had been applied in its 
execution, and fnany other conditions which had come to 
pass as a result of the agreement tending to the ameliora- 
tion of the conditions of steerage travel and the resulting 
benefaction to the safety, comfort, and health of the mil- 
lions of human beings traveling by steerage, to which class 
of traffic alone the contract related. (216 Fed. Bep. 971.) 

The contentions which presumably were urged in the 
court below and which it is deemed by the parties here arise 
for decision will at once appear by giving a brief statement 
concerning those made on this appeal by the United States 
and by the defendants as appellees or on a cross appeal. On 
behalf of the United States it is insisted that the provisions 
of the Anti-Trust act govern the subject, that the tarms of 
the agreement constitute a plain violation of that act, that the 
conduct of the parties under [474] it add additional force 
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•to the considerstions arising frcmi the text of the contract) 
since it demonstrates that the purpose of the agreement was 
to destroy competition, to acquire dominion over rates, and to 
fix them as the result of monopoly, and that it is wholly 
irr^evant to inquire whether in executing the wrongful pow- 
ers which'were acquired by the contract the parties were 
beneficent in their action, since what the act forbids is the 
monopoly and the combination for the purpose of obtaining 
•monopoly, and there is no distinction in the act between 
a good monopoly and a bad one. On the other hand, the 
contentions of the defendants are as follows : First, that con- 
ceding the power, it is not to be assumed, in the absence 
of express declaration to that effect, that the purpose of 
Congress in the Anti-Trust act was to extend its authority 
into foreign countries to prevent the execution in such coun- 
tries, of contracts which were there legal and which were 
intended, in view of the conditions there prevailing, to bet- 
ter enable the discharge by ocean carriers of their duty. 
Second, that it appears from subsequent legislation of Con- 
gress that it was not its intention to deal with or.ean trans- 
portation from and to foreign countries by the Anti-Trust act, 
since such transportation was dealt with in subsequent legis- 
lation in a manner which persuasively leads to such conclu- 
sion. Tariff act of August 27, 1894, c. 349, §§ 73-77, 28 Stat. 
509, 670; tariff act of July 24, 1897, c. 11, § 34, 30 Stat. 161, 
213; joint resolution, September 19, 1914, No. 43, 38 Stat. 
779. Third, that in fully investigating and considering the 
question whether ocean transportation to and from foreign 
countries was included in the Anti-Trust act, in an elaborate 
report a committee of the House of Bepresentatives had ex- 
pressed conclusions in conflict with the view that the act did 
apply and had recommended the adoption of legislation to 
guard against evils in such traffic, if any, and which legis- 
lation, if adopted, would be in a large sense incompati- [476] 
ble with the conclusion that the Anti-Trust act was applicable 
to such transportation. 

While this mere outline shows the questions which are at 
issue and which would require to be considered if we had 
the right to decide the controversy, it at once further demon- 
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strntesthat we may not, without disregarding our duty, pasa 
upon thmi because of their absolute want of present actu- 
ality— tiiat is, because of their now moot character as an 
inevitable legal ccmsequence springing from the European 
war which is now flagrant— a matter of which- we teke 
judicial notice. Montgomery v. United Statea^ 15*W all. 895 ; 
United States v. Lapene, 17 Wall. 601; 7 Moore’s Interna- 
tional Law Digest, 244, 250. The legal proposition is not in 
substance controverted, but it is urged in view of the char-, 
acter of the questions and the possibility or probability that 
on the cessation of war the parties will resume or re-create 
their asserted illegal combination, we should now decide 
the controversies in order that by operation of the rule to 
be established any attempt at renewal of or creation of the 
combination in the future will be rendered impossible. But 
this merely upon a prophecy as to future conditions invokes 
the exercise of judicial power not to decide an existing con- 
trovert, but to establish a role for controlling predicted 
future conduct, contrary' to the elementary principle which 
was thus stated in California v. San Pablo <& Tulare R. /?., 
149 U. S; 308, 314: “The duty of this court, as of every 
judicial tribunal, is limited to determining rights of persons 
or of property, which are actually controverted in the par- 
ticular case before it. When, in determining such rights, it 
becomes necessary to give an opinion upon a question of 
law, that opinion may have weight as a precedent for future 
decisions. But the court is not empowered to decide moot 
questions or abstract propositions, or to declare, for the 
government of future cases, principles or rules of law which 
can not affect the result as to the thing in issue [476 | in the 
case before it. No stipulation of parties or counsel, whether 
in the case before the court or in any other case, can enlarge 
the power, or affect the duty, of the court in this regard.” 

See also Lord v. Veazie, 8 How. 261; Cheong Ah Moy v. 
United States^ 113 U. S. 216 ; LURe v. Bowera^ 134 U. S. 647 ; 
Jonea v. Montague, 194 U. S. 147 ; Security life Insurance 
Co. T. Prewitt, 200 U. S. 446; Riehardaon v. MeCheaney, 
218 U. S. 487 ; Steams v. Wood, 286 U. S. 76. 
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Our attention has indeed been directed to a recent decision 
in United States v. Prince Line^ Limited^ 220 Fed. Rep. 230. 
where although it was recognized that The combination 
against which this proceeding is directed, composed of two 
British and two German steamship companies, has been 
practicall^rdissolved as a result of the European war,” and 
the questions presented “ have become largely academic,” the 
court nevertheless proceeded to consider and dispose of the 
jcase«on the merits, observing in conclusion, however: ‘‘In 
view of the fact that the logic of events has turned this in- 
vestigation into an autopi^, instead of a determination of 
live issues it seems unnecessary to discuss the persuasiveness 
of the proofs,” etc. But we can not give our implied sanc- 
tion to what was thus done or accept the persuasiveness of 
the reasoning upon which the action was based in view of the 
settled decisions of this court to the contrary and the funda- 
mental principles of public policy upon which they are 
based. In fact at this term, although we were pressed to 
take jurisdiction of a cause in a capital case after the death 
penalty had been inflicted on the accused, we declined to do 
so and dismissed for want of jurisidetion because the case 
had become a moot one. Director of Prisons v. Court of 
First Instance of the Province of Cavite^ post^ p. 633. 

Nor is there anything in United States v. Trans-Missouri 
Freight Association^ 106 U. S. 290, and Southern Pacific 
Terminal Co. v. Interstate Commerce Commission^ 219 U. S. 
[477] 498, which conflicts with this fundamental doctrine. 
In the first, the Trans-Missouri cascj a combination between 
railroads charged to be illegal was by consent dissolved 
and it was held that in view of the continued operation of 
the railroads and the relations between them their mere 
consent did not relieve of the duty to pass upon the pend- 
ing charge of illegality under the statute of their previous 
conduct, since by the mere volition of the parties the com- 
bination could come into existence at any moment. Leaving 
aside some immaterial differences, in terms the ruling in 
the Southern Pacific case was based upon the decision in the 
TranS’Missouri case. Here on the contrary the business in 
which the parties to the combination were engaged has by 
force of events beyond their control ceased and by the same 
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power sny continued relation concerning it lietween tiioa 
has become unlawful and impossible. The difference be- 
tween this and the Trans-Miasowi case was clearly laid 
down in MUla v. Green^ 159 U. S. 651, where after announc- 
ing the general rule as to the absence of authority to ion- 
sider a mere moot question and referring to possible excep- 
tions resulting from the fact that the want of actuality had 
arisen either from the consent of the parties or the action of 
a defendant, it was declared (p. 654) : * . 

“ But If the intervening event Is owing to the plitlntllTs own act or 
to a power heyond the control of either party, the court will stay Its 
hand.” 

Although it thus follows that there are no issues on the 
merits before us which we have a right to decide, it yet 
remains to be determined what our order should be with 
reference to the decree below rendered, which as we hare 
seen was against the Government and in favor of the assailed 
combination because it was found not to be within the prohi- 
bitions of the Anti-Trust act. As established by the ruling 
in South Spring HiU Gold Go. v. Amador Gold Co., 146 
U. S. 300, our conclusion on such subject must be reached 
without at all considering the merits of the cause [478] 
and must be based solely upon determining what will be 
‘‘ most consonant to justice ” in view of the conditions and 
circumstances of the particular case. Coming to consider 
the question in that light and in view of the nature and 
character of the conditions which have caused the case to 
become moot, we are of opinion that the ends of justice 
exact that the judgment below should not be permitted to 
stand when without any fault of the Gk>vernment there is 
no power to review it upon the merits, but that it should 
be reversed and the case be remanded to the court below 
with directions to dismiss the bill without prejudice to the 
right of the Government in the future to assail any actual 
contract or combination deemed to offend against the Anti- 
Trust act. 

And it is so ordered. 

Mr. justice McRetnolds took no part in the considera- 
tion or decision of these cases. 








